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ORDER OF THE 

INTER-AMERICAN COURT OF HUMAN RIGHTS
FEBRUARY 6, 2014
CASE OF GRANIER ET AL. (RADIO CARACAS TELEVISIÓN) v. VENEZUELA

HAVING SEEN:

1. The brief of the Bolivarian Republic of Venezuela (hereinafter “the State” or “Venezuela) received on December 14, 2013 at the Inter-American Court of Human Rights (hereinafter “the Inter-American Court,” “the Court,” or “the Tribunal”) wherein, inter alia, it challenged Judged Diego García-Sayán and Manuel E. Ventura Robles.

CONSIDERING THAT:

1. Venezuela has been a State Party to the American Convention on Human Rights (hereinafter “the American Convention” or “the Convention”) since August 9, 1977, and it recognized the contentious jurisdiction of the Court on June 24, 1981. Its jurisdiction has not been challenged in this case. 
2. The commitment is to adopt the decision on the proceeding which the Court must give to the brief noted in Having Seen clause 1 of this Order. 
3. By way of that brief, the State filed the preliminary objections of lack of exhaustion of domestic remedies and lack of jurisdiction of the Inter-American Court in the protection of legal persons, and filed its answer to the Report on the Merits No. 112/12 filed by the Commission and its observations to the brief containing pleadings, motions and evidence of the representatives of the alleged victims. The State, presenting the argument as a preliminary objection, recused Judges Diego Garcia-Sayan and Manuel E. Ventura Robles and Pablo Saavedra Alessandri, Secretary of the Court (hereinafter "the Secretary").

4. The answer to the report on the merits filed by the Commission and to the brief containing pleadings, motions, and evidence filed by the representatives of the alleged victims must be processed in a regular manner. However, it is important to clarify that the arguments relating to the alleged impartiality of two Judges and the Secretary that form the basis of the recusal, do not constitute a preliminary objection; on the contrary, this is a threshold matter that must be resolved before continuing with the processing of the case.

5. Furthermore, the considerations on the Judgment rendered in the case of Uson Ramirez V. Venezuela will not be processed as given that they are formally inadmissible, as they do not relate to this case. If the Venezuelan government wanted to make observations on that Judgment, it should have submitted a request for interpretation under Article 67 of the American Convention and 59 of the Rules of Procedure of the Court applicable to that case.

6. To establish foundations for the recusal of some of the Judges of the Court, the State asked the Court to consider "the grounds in the brief answering the petition filed by [Venezuela] in the case of [...] Chocrón [Chocrón].” In relation to this request, the Court finds that the brief to which the State makes reference contains: a) a wrongful and unfounded global strike against the Court as such, accompanied by numerous insulting remarks about the Court and/or some of its members, which lack basis in fact and law, and b) considerations on the alleged lack of impartiality of the Judges Diego Garcia-Sayan and Manuel E. Ventura Robles, and it requested that these judges not hear the case, arguing that  “the impartiality and independence in this case is seriously compromised.”
7. In this regard, the Court considers it necessary to specify that it already referred to the State's arguments in the answer to the petition in the case of Chocrón Chocrón V. Venezuela by way of the Order of September 3, 2010, to which it is sufficient to refer, essentially, to the content of that Order. Notwithstanding the foregoing, the Court considers it appropriate to reiterate what is stated in that decision.

1. Inadmissibility of the global strike against the Court and rejection of the insulting language
8. First of all, the part of the brief in which the State globally attacks the Court is manifestly declared inadmissible and the insulting language that is unduly used by the State is rejected, and the consequences of a possible repetition of such conduct is indicated.

9. This strike lacks any basis in fact and law and constitutes an unwarranted injury to the judicial body of the Inter-American system created for the protection of human rights.

10. The use of insulting language is manifestly inappropriate and inadmissible in any judicial proceeding, and more so before an international tribunal. In ordinary circumstances, the use of insulting language would result in the brief being returned to the sender without processing it and style would be ordered. At this juncture, the Court understands that, so as to not affect the legitimate interests of the parties, it must continue with the substantiation of proceedings in the terms indicated in the following paragraphs.
2. 
Need for a preliminary decision on the allegations of alleged lack of impartiality of some of the Judges
11. The State recused some of the Judges of the Court for their alleged lack of impartiality, using the preliminary objection mechanism, even though the issue as it was raised does not have such a nature. The Court has stated that preliminary objections are those that seek to prevent the assessment of the merits of a matter in question, by way of the objection of the admissibility of the petition or the Tribunal's jurisdiction to hear a particular case or any of its aspects, be it either because of the person, matter, time or place, provided that such approaches can be characterized as preliminary.
 Thus, matters regarding the capacity of a Judge of the Court to integrate or excuse himself or herself from hearing a specific case, is not a matter that is preliminary in nature that may be raised in an exception. Thus, the matters raised by the State in this regard are formally inadmissible as a preliminary objection.

12. However, it is relevant to render a decision on preliminary issues that must be resolved to continue processing the case. This is consistent with the need for immediate decisions on allegations regarding impediments established in Article 21(2) of the Rules of Procedure of the Court. 

3. 
The allegation on the lack of impartiality is totally unfounded
13. For reasons that will be made explicit in the following paragraphs, the Court finds that the allegation of the lack of impartiality is totally unfounded and none of the grounds for recusals provided by the applicable law have been established.
14. The grounds for recusal are set forth in Article 19(1) of the Statute of the Inter-American Court, according to which “[j]udges may not take part in matters in which, in the opinion of the Court, they or members of their family have a direct interest or in which they have previously taken part as agents, counsel or advocates, or as members of a national or international court or an investigatory committee, or in any other capacity.” The same Article 19 adds, in paragraphs 2 and 3, the possibility of disqualification "for some [other] appropriate reason.”
15. As a consequence, there are three general hypotheses to propose, analyze and resolve the exclusion of a judge from hearing a matter that is subject to the consideration of the Court, namely, that: a) the judge has a direct interest in the matter sub judice, b) the judge had intervened in the case, under various circumstances, before the case was filed before the Court, or c) the Judge or the President of the Court considered that given the circumstances there is "some appropriate reason" that justifies the disqualification, distinct from those mentioned in paragraph 1 of Article 19 of the Statute.

16. It has been the Court’s practice to duly consider the reasons given to support the exclusion of a judge from hearing a case and take into account, as elements for the respective decision, both the relationship between the judge and the matter subject to trial, which could encompass said criteria, as well as the best interest of justice.
 If a reason for an exclusion is established, the judge must abstain from hearing the case.

17. According to the State, in this case it argued that "impartiality in the exercise of office of the [recused] judges and the Secretary of the Court [...], is seriously compromised given the fact that they participated in the judgment rendered against the Bolivarian Republic of Venezuela in the case of General Francisco Uson Ramirez.”
18. The Venezuelan State considered that the Judges who seek to judge it, “have and hold a direct interest in this case.” It based the recusal in this case on the private deliberation of the Court immediately following the public hearing in the case of Uson Ramirez V. Venezuela, held on April 1, 2009, in the XXXVIII Extraordinary Period of Sessions of the Court, in Santo Domingo, Dominican Republic, whose content was learned when, by mistake, a CD containing not only the recording of the public hearing, but also of the private deliberation was given to the State. It is of the State’s opinion that the statements made in this private deliberation by the abovementioned Judges, the assessment of the evidence presented by the State in the public hearing, and the alleged fact that the Court has ignored the political developments during the years 2002, 2003 and 2004 in Venezuela, demonstrate "lack of impartiality of this international body.”
19. The Court has carefully analyzed the facts submitted by the State and has concluded that none of the grounds for disqualification under paragraph 1 of Article 19 of the Statute have been established, because from the facts it is not evident that any of the judges cited by the State (or the Secretary of the Court) has a direct interest in the matter sub judice or took part in it, under various circumstances, before the case was filed before the Court, nor were there "some appropriate reasons” to justify the disqualification.

20. Indeed, the facts on which the State bases its objection are statements made by the Judges and the Secretary in the course of a private deliberation of the Court that, far from being "illegal" as the State asserts, is a regular and legitimate procedural act, enshrined in Article 24 of the Statute of the Court.
 It is common that private deliberations be carried out immediately after the public hearings, in order to exchange insights on the public hearing and to establish some general guidelines on the case in a preliminary manner, pending the final written arguments of the parties.
21. The Court, like all collegiate bodies, has an internal decision making process in which each of its members formulate preliminary comments that are subject to further analysis, pending evidence or arguments that the parties put forward after the hearing and which are always subject to the final and formal deliberations of the Judges in a specific session that is held after the hearing, once the evidence has been gathered to draft and issue a Judgment, analyzing, in particular the final written arguments of the parties.

22. A reading the transcript of the statements made during the private deliberations of April 1, 2009, shows, in the Court’s opinion, that it conformed to the statutory purposes set forth in the preceding paragraphs. None of the opinions expressed in this private deliberation reveals a lack of impartiality or allows for the inference of the existence of bias against the State. None of the opinions leads to something other than a reasoned and informed legal opinion.

23. In consideration of the foregoing, it is evident that the Judges Diego Garcia-Sayan and Manuel Ventura Robles have not incurred in any of the statutory grounds for disqualification or have performed any act which puts in question their impartiality.
24. Therefore, the Court considers that the allegation of lack of impartiality of the Judges Diego Garcia-Sayan and Manuel Ventura Robles is totally unfounded.

25. For the same reasons, the allegation of lack of impartiality of the Secretary of the Court, Pablo Saavedra Alessandri, which is otherwise inadmissible, because the Secretary is not a Judge nor does he have decision-making powers in the cases under the jurisdiction of the Court is totally unfounded.

4. 
Continuation with the processing of the case
26. Once the preliminary issues have been resolved, and having determined that both the allegations of impartiality of some Judges and the Secretary are absolutely inadmissible, it corresponds to continue with the normal course of the proceeding composed of the full Court. To this end, the Secretariat must transfer the brief filed by the State of Venezuela on December 14, 2013, to the Inter-American Commission and the representatives of the alleged victim, on the understanding that only the parts related to the interposition of the preliminary objections on lack of exhaustion of domestic remedies and jurisdiction of the Inter-American Court for the protection of legal persons, the answer to the brief submitting the case by the Inter-American Commission and the observations to the brief containing pleadings, motions, and evidence filed by the representatives of the alleged victims shall be considered. 
THEREFORE: 

THE INTER-AMERICAN COURT OF HUMAN RIGHTS,

Pursuant to Articles 12, 13, 19, and 25 of the Statute and Articles 4, 21, 31, and 39 of the Rules of Procedure, 
DECIDES TO:

1. Declare the global strike on the Court and the content of the brief to which the State refers (supra Considering clause six) to be manifestly inadmissible, reject the insulting statements used by the State in that brief and warn that all brief that contains such expressions will be returned to whoever submitted it without processing it.
2. Declare that the allegations of lack of impartiality of some Judges who make up the Court filed by the State of Venezuela as a preliminary objection cannot be considered as such, in accordance with the Considering clause four of this Order.
3. Declare inadmissible, as they do not refer to this case, the considerations made ​​by the State in relation to the Judgment rendered in the case of Uson Ramirez V. Venezuela, in accordance with that mentioned in Considering clause five of this Order.
4. Declare that the allegation regarding the lack of impartiality made ​​by the State in relation to the Judges Diego Garcia-Sayan and Manuel Ventura Robles is unfounded as they have not engaged in any of the statutory grounds for disqualification or performed any act which puts in question their impartiality, as indicated in Considering clauses 13 to 24 of this Order.
5. Declare the State’s allegations concerning the alleged lack of impartiality of Pablo Saavedra Alessandri, Secretary of the Tribunal inadmissible and unfounded, in accordance with that mentioned in Considering clause 25 of this Order. 
6. Determine that the Court, composed of all of its members, continue hearing the case of Granier et al. (Radio Caracas Televisión) V. Venezuela.

7. Provide that the Secretariat of the Court provide legal notice of this Order to the Inter-American Commission, the representatives of the alleged victims, and the Bolivarian Republic of Venezuela.
Humberto Antonio Sierra Porto

President
Roberto F. Caldas






      Alberto Pérez Pérez
Eduardo Vio Grossi




      Eduardo Ferrer Mac-Gregor Poisot
Emilia Segares Rodríguez
Deputy Secretary
So ordered,

Humberto Antonio Sierra Porto

President
Emilia Segares Rodríguez
     Deputy Secretary
� 	Cf. Case of Las Palmeras V. Colombia. Preliminary Objections. Judgment of February 4, 2000. Series C No. 67, para. 34 and Case of Vélez Restrepo and Family V. Colombia. Preliminary Objection, Merits, Reparations and Costs. Judgment of September 3, 2012 Series C No. 248, para. 30.


� 	The text of Article 21(2) of the Rules of Procedure is the following: 


Motions for recusal or allegations of impediment must be filed prior to the first hearing of the case. However, if the grounds therefore occur or become known after that hearing, such motions may be submitted to the Court at the first possible opportunity so that it can rule on the matter immediately


� 	Cf. Case of Gabriela Perozo et al V. Venezuela. Order of the Inter-American Court of Human Rights of October 18, 2007, Considering clause six; Case of Barrios Family V. Venezuela. Order of the President of the Inter-American Court of Human Rights of April 14, 2011, Considering clause 17; Case of Nestor José and Luis Uzcátegui et al V. Venezuela. Order of the President of the Inter-American Court of Human Rights of June 24, 2011, considering clause 17; Case of Díaz Peña V. Venezuela. Order of the President of the Inter-American Court of Human Rights of June 24, 2011, Considering clause 17, and Case of Castillo González et al V. Venezuela. Order of the President of the Inter-American Court of Human Rights of November 25, 2011, Considering clause 17. 


� 	Article 24(2) of the Statute of the Court states that “[t]he Court shall deliberate in private. Its deliberations shall remain secret, unless the Court decides otherwise.”
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