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APPLICATION OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
TO THE INTER-AMERICAN COURT OF HUMAN RIGHTS
VERSUS THE BOLIVARIAN REPUBLIC OF VENEZUELA

CASE 11.663
OSCAR BARRETO LEIVA g} gﬂ.% ﬂ 9 8
R INTRODUCTION
1. The Inter-American Commission on Human Rights (hereinafter the

“|nter-American Commission” or the “Commission”), files with the Inter-American
Court of Human Rights (hereinafter the “Inter-American Court” or the “Court”) the
application, case number 11.663, Oscar Barreto leiva, against the Bolivarian
Republic of Venezuela (hereinafier the “State” or the "Venezuelan state”), for its
responsibility in violating the right 1o judicial guarantees in the criminal proceeding in
which Mr. Oscar Barreto Leiva (hereinafter the “victim”) was convicted of crimes
against public property as a result of his actions while serving as Director General,
Department of Administration and Services of the Ministry of the Secretariat of the
Presidency; and, consequently, of further violations of the victim’s right to personal
liberty and. of the right to judicial protection.

2. The Inter-American Commission requests that the Court establish the
international responsibility of the Venezuelan state which has failed to comply with
its international ohligations by violating article 7 {right to personal liberty), article 8
e e e e {Fi@NT-10 ~judicial-guarantees). and —article - 26-{right..to -judiclal .protection). -of_the.
American Conventien on Muman Rights (hereinafter the “American Convention” or
the “Convention”}, with regard to the general obligation to respect and guarantee
- - e —- ethe-human-rights-recognized-in article- 1. 1. of-the-same-instrument.and the obligation
to adopt domastic legistation established in article 2 of the Convention, in detriment
of Oscar Barreto Leiva. ‘ '

3. This case has been processed in accordance with the provisions of-
the American Convention and is submitted to the Court in accordance with article
33 of the Court’'s Rules of Procedurs. A copy of report 63/06, prepared in
accordance with article 37.3 of the Ruies of Procedure of the Inter-American
Commissiorn on Human Rights (hereinafter, the “Rules of Procedure of the
Commissian”) and article 50 of the Convention,' is attached as an annex,

4, The Commission considers that the filing of this case with the Court
is justified due to the need to obtain justice and reparation for the victim.
Furthermore, the Commission considers that this case provides an opportunity to
develop inter-American jurisprudence with regard to basic judicial guarantess in

' |ACHR, Report No. 31/08 (admissibility and merlts), Case 11.8683, Oscar Barrero Leivs,
Vepezuels, July 17, 2008; Appendix 1.
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criminal trials, especially, the guarsntee to a competent judge and the right to
appeal the judgment.

L. PURPOSE

: o uﬁquq

5. The purpose of this application is to respectfully request the‘CHurt Yot ¢
find and declare that the Bolivarian Republic of Venezuela violated, 10 the detriment
of Mister Oscar Barreto Leiva, the rights recognized in articles 7.1, 7.3, 7.5, 8.1,
8.2.b, B.2.c, 8.2.d, 8.2.1, 8.2,h y 25.1 of the American Convention with regard to
the general obligations of the state to respect and guarantee human rights and to
adopt domestic legislation; established in articles 1.1 and 2 of the same instrument.

6. Consequently, the Inter-American Commission requests that the Court
order the Stais to:

a) grant the victim appropriate reparation to ihnclude full satisfaction
for the human rights violations committed to his detriment;

b) publicly acknowledge International responsibility for the facts in
this case;

¢} adopt the necessary legal, edministrative and other types -of
measures to prevent that facts similar to those that form the basis
of this complaint are repeated; and

d) pay the costs and legal expenses incurred in pursuing this case in
the inter-American system.

il REPRESENTATION

7. Pursuant to articles 22 and 33 of the Rules of Procedure of the Court,
the Commission has designated Commissiorier Paulo Sergio Pinheiro, and his
Executive Secretary, Santiago A. Ganton, as the Comrhisslon’s delegates in this
case, Deputy Executive Secretary, Elizabeth Abi-Mershed and attorneys Juan Pablo
Alban Alencastro, Veronica Gomez, Debora Benchoam y Silvia Serrano, specialists
of the Executive Secretariat of the Commission, have been designated legal
counsel,

IV.  JURISDICTION OF THE COURT

8. Under the provisions of article 62.3 of the American Convention, the
Court is competent to hear any case concerning the interpretation and application of
the provistons of the Convention that is submitted to the Court, provided that the
States Parties 10 the case recognize or have recognized the Court’s jurisdiction.

8. The Court is competent to hear the case. The Venezuelan state

ratified the American Conventlon on August 9, 1977, and recognized the
jurisdiction of tha Court on June 24, 19281,
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V. PROCESSING BEFORE THE INTER-AMERICAN COMMISSION? N !
BuO440
10. On August 9, 1998, the Commission received the initial petition and
on September 16, 1996, the Commission forwarded the relevant sections of the
petitioh to the State requesting that the State provide within a period of 90 days
any information it considered pertinent as well as any other considerations in order
to determine if all domestic remedies had been exhausted in this case. On the same
date, the petitioner was notified of the number assigned to the petition and that the
processing of the petition had begun by forwarding the relevant sections to the
State. At the same time, the Commission requested the petitioner to provide any
additional information that could help verify the facts outlined In the comiplaint.

11. On tfebruary 3, 1997, then Commission received @ communication
from the State in which it provided information about some of the facts described in
the petition, and offered arguments against some of the violations denounced
without claiming in its defense that domestic remedies had not been exhausted.
On February 11, 1997, the Commission forwarded to the petitioner the relevart
sectionsg of the State’s communication and requested thé petitioner to submit its
observations, as well as any new or supplementary informatipn, within a period of
45 days. ..

12. On March 24, 1897, the Commission received two communications
from the petitioner providing annexss to the initial petition as well as observations
to the State’s communication. The relevant sections of these communications were
forwarded to the Staté on March 26, 1997, requesting that the State submit its
reports on the case within a peripd of 30 days. '

s e s e GG @ n-July--1 17-1997 ~the - Commission -received-a-communication- from- - - e

the State and the relevant sections of that communication were forwarded to the
petltioner on July 22, 1997, who was granted a period of 30 days.'m submit his
observations. On September 26, 1997, the Commission received a note from the
petitioner answering the previous communication from the State. On October 186,
1997, the petit%onar’s notg was forwarded to the State and it was requested that
the State submit its report on the case within a period of 30 days.

14, On February 10, 1898; the Commission received written
communication from the State responding to the petitionsr's previous note. On
February 12, 1998, the State’s communication was forwarded to the petitioner
who was granted a period of 30 days to submit his obhservations. On March 30,
1998, the Stata’s communication was again forwarded to the petitioner who wvas
granted a new 30-day period to respond.

* The actions mentioned in this section are included in the case filo of the processing before
the [ACHR. Appendix 2.
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15. On April 8, 1998, the Commission received a written note from the
petitioner in which, In addition to submitting his observations, the petitioner
requested a hearing on the case. On June 10, 1298, the Commission forwarded
this note to the State, and requested that the State submit its observations within a
period of 30 days. On February 18, 1989, the Commission received a
communication from the petitioner requesting a decision on the admissibjlity of the
case.

16.  On February 23, 1999, the Commission notified the petitioner and the
State that it was offering to assist both parties to reach a friendly settlement and
requested that the parties respond within a period of 30 days. On March 5, 19889,
the Commission received a note from the petitioner indicating that he was not
opposed to a friendly settlomnent. This communication was forwarded to the State
on March 8, 1998, and it was requested that the State submit its observations
within a period of 30 days.

17.  On September 16, 1899, the Commission again notified the State of
the offer to reach a friendly settlement and indicated that if no response was
received from the State, the case would proceed, On October 6, 1999, the
Commission recelved a communication from the patitioner indicating that, since the
State had not responded, he was requesting the Commission to issue its report with
regard to the admiss§biiity of the case.

18. On February 17, 2000, the Commission racawed communicazion from
the petitioner who again requested that the Comm;sszon issue its decision on the
admissibility of the case. This communication was forwarded 10 the State on
March 13, 2000. |

e e e —m e 180 - On-July-27; -2000the -Commissien-sent-the-State. a- communication .-
requesting that the State submit whatever Information it considered relevant to the
case within a period of 30 days. '

20. On August 11, 2000, the Commission received communication from
the petitioner, again requesting that the Commission issue a decision with regard to
the admissibility of the case and also requesting a hearing. On August 14, 2000,
the Commission forwarded the pétitioner's communication to the State and
requested a response from the State within a period of 30 days. -

271. On September 13, 2000, the Commission received a communication
from the State indicating that it had engaged in some communication with the
petitioner with regard to a possible friendly settlement but that the petitioner had
stated that, for the time being, it preferred not to discuss the victim’s case. On
September 26, 2000, the Commission received communication frem the petitioner
again requesting that the Commission issue its decision on the admissibility of the
case.
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22. . On Qctober 4, 2000, the Commission forwarded to the petitioner the
relevant sections of the State’s response received on September 13, 2000, and
granted the petitioner a period of 45 days to submit his observations.

23. On November 10, 2000, the Commission recelved a communication
from the petitioner indicating that, in the conversations it had held with the State
regarding the possibility of reaching a friendly settlement, the State had firmly
refused to discuss the subject because the Commission had not issued a decision
on the admissibility of the case.

24, On Decamber 5, 2000, the Commission forwarded to the State the
petitioner's communication and requested that the State submit its observation
within 30 days. The State did not qomp[y with the request.

25, On May 18, 2001, the Commission received communication from the
petitioner rejterating his request that the Commission issue its decision on the
admissibility of the case. On March 18, 2002, and on August 22, 2002, the
Commission received communications from the petitioner requesting the
Commission’s decision on the admissibility of the case. On January 22, 2004, the
Commission received a communication from the petitioner requesting Information on
the status of his case,. '

26. On May 12, 2005, the Commission sent communication to the
petitioner requesting updated information on the case, specifically with regard to
the conditions of incarceration of the vigtim, within a period of 30 days.

27.  On June 23, 2005, the Commigsion received communication from the
petitioner providing additional information on the case. On July 14, 2008, the

— ———Gommission-forwarded-the-relevant-sections-of-the petitioner's—communication_of.—..
June 23, to the State, granting it a period of 30 days to submit its observations. On
August 12, 2005, the State reguésted the Commission to grant it an extension to
submit its observations. A 30-day extension was granted by the Commission
beginning on Septamber 1, but the State’s pbservations were not received.

28. On December 4, 2006, the Commission notified both parties that,
under the provisions of article 37.3 of the Commission’s Rules of Procedure it had
decided to posipone issuing a decision on admissibility until it had decided on the
merits of the case. In that same communication, the Commission requested that
the petitioner submit additional observations on the merits of the case within a
period of two months. b

29.  On January 16, 2007, the petitioner requested a hearing with the
Commission to discuss the case. In a communication dated February 21, 2007, the
Commission informed the petitioner that, due to the large number of hearings
requested, it would not be possible to accommodate his request. The petitioner did
not provide additional observations on the merits of the case.
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30. On Octobser 19, 2007, the Commission requested that the petitioner
provide a copy of thes victim's guilty sentence dated May 30, 1996, In a
communication date January 24, 2008, the petitioner indicated that it had
submitted the sentence togethar with the petition in 19986,

31. On November 86, 2007, the Commission requested the State to
forward a copy of the victim’s guilty ssntence dated May 30, 1998, and that, in
accordance with the Commission’s decislon 10 postpone the admissibility phase
until the stage on the merits of the case, to submit additiona! observations on the
merits of the case within a period of two months. As of the date of approval of the
report on the merits of the case, the Commission had rieither received the
information it had requested from the State nor the additional observations it had
requested from both partiss on the merits of the case.

32.  Within tha framework of the 132" Regular Session, on July 17,
2008, the Commission approved the Report on Admissibility and Merits 31/08,
pursuant to article 37.3 of the Rules of Procedure of the Commission and articla 0
of the Convention. In this report, the Commission concluded that:

the petition was admissible and that the Venezuslan state violated, in
detriment of the victim, the rights regognized In articles 7.1, 7.3, 7.5, 8.1,
8.2, 8.2 b, B.Z.c, 8.2.d, 8,21, 8.2.h and 25.10of the Amaerican Convention
with regard to the general obilgatlon to respect and guarantee those rights
and to adopt the domaestic legal measures establishad in articles 1.1 and 2 of
~the.same-lnstrument. — . -

33, In the aforementioned report, the (‘ommtssmn made the following
recommendations to the Venezuelan state:

TTTTo Eia"c_;jf'_fﬁa'ﬁét—ﬁﬁg‘s'%w r’ﬁ”ﬁ'a"éﬁfé's__fb?‘"o's'é%i‘"Bé!rféiiﬁ'*i'.éf”v”ﬁ“t"ﬁ“]"e't‘fél\fé"‘" T
adequare and timely reparation that would provide full satisfaction for the
violation of human rights outlined in this report.

2. To acknowledge publicly its international responsibility for the facts in this
case,

34. The report was forwarded to the state on July 31, 2008, with the
request that it inform the Commission within a period of two months of the‘actions
taken to implement the recommendations gontained in the report, in accordance
with the provisions of artiele 43.2 of the Rules of Procedure of the Commission,

36. At the same time, pursuant to article 43.3 of its Rules of Procedure,
the Commission notified the petifioner that the Report on the Merits had been
approved and then forwarded to the State, and requasted that the pstitioner notify
the Commission within ane month of his position regarding the eventual filing of the
case with the Inter-American Court.
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38. On Ssptember 5, 2008, the petitioner notified the Commission of the
victim’s wish that the case be submitted to the Intar-American Court of Human

Rights.

37. As of the date thls case was submitted to the Court, the Commission
had not received any response from the State with regard to what actions had been
taken to implement the recommendations contained in report 31/08,

as. On OQctober 28, 2008, taking into consideration the lack of
information regarding any substantive progress made in  the effective
implementation of its recommendations, the Commission, within the framework of
the 133" Session, decided to submit this case to the Inter-American Court.

VI, FACTS

39, At the time that the facts that constitute the basis for the
investigation and for the criminal proceeding described in this séction of the
complaint took place, Mr. Oscar Bérreto Leiva was the Director General, Departmerit
of Administration and Services, Ministry of the Secretary of the Presidency of the
Republic, a fact confirmed by the Venezuslan state during the processing of the
case before the Inter-American Commission,

40, On February 4, 1283, Mister Oscar Barreto lLeiva was summonsd to
appear before the Superior Court for Safeguarding Public Assets to testify in the
investigation phase of a summary proceeding initiated by that office, and was
warned that if he failed to appear, he would be subject to criminal sanctions
established in the Criminal Code®*.

me eemes s — - =l e On February-10; 1993 ~Mr.-Oscar Barreto -Leiva-appeared- before-the. .- -
Superior Court for Safeguarding Public Assets and testified without being sworn In
and after being advised of his constitutional right to refuse giving testimony that
may incriminate him, his spouse or relatives within the fourth degree of
consanguinity or the second degree of affinity®. Some time after Mr. Barreto Leiva
began testifying, Prosecutor 70 of the Public Ministry entered the courtroom. Mr.
Barreto Leiva continued testifying and later, Prosecutor 118 of the Public -‘Ministry
joined the proceedings. The testimony continued and then Prosecutor 63 of the
Public Ministry also joined the proceedings.’ '

¥ Note from the State received on February 10, 1998, case file, processing befora the JACHR
Appendix 2. ’

* Summons notice issued by the Superior Court for Safeguerding Public Property, dated
February 4, 1993, Annex 4.

® Initlal testimony of Mr. Oscar Barreto Leiva before the Superior Court for Safeguarding Public
Property, Annex 5. i

 inltlal 1éstimony of Mr. Uscar Barreto Leiva before the Supetlor Coure for Safeguarding Public
Property, Annex 5.

1]
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42, On March 11, 1993, the Prosecutor General reguested the Supreme
Court of Justice (hereinafter SCJ} to grant a preliminary hearing on the merits
against  then-President of the Republic, Carlos Andres Perez; then-Senator,
Alejandro lzaguirre Angeli; and then-Representative, Reinalde Figueredo Planchart,
all for the crimes of embezzlement and misappropriation of public fqmds"'.

43, On March 30, 19893, the Superior Court for Safeguarding Public
Assels submitted to the SCJ the indictments in the case®,

44, On May 20, 1983, the SCJ determined that merits existed to take the
aforementioned individuals to trial. On May 217, 1983, the Senate issued the
appropriate authorization and on May 26, 1983, the SCJ agreed to proceed with
the case against Carlos Andres Perez”.

45, On May 27, 1993, the Chamber of Deputies of the National Congress
agreed to lift the parllamentary immunity of Reinaldo Figueredo Planchart, and on
June 2, 1993, the Seénate agreed to lift the parliamentary immunity of Alejandro
lzaguirre Angeli'®,

46. On September 28, 1993, Mr. Oscar Barreto Leiva was summoned to
appear on October 8, 1993, before the Substantiation Court of the Supreme Court
of Justice, in order to provide witness testimony in a summary investigation being
conducted by the Court”’.

a7. On October B, 1883, Mr. Oscar Barreto leiva appeared without
defense counsel before the Substantiation Court of the Plenary Chamber of the
scy*?, ' :

b e 8o O December 14,1883, - the--Substantiation. .Court..of. the. .Blenary
Chamber of the SCJ determined that it would be appropriate to summon Mr. Oscar

'
{

7 Judgnient issued by ‘the:Supere Court of Justice of Vanezuela on May 30, 19296, in the
trial of Carlos Andrés Pérez Rodriguez, Alejandro Izaguirre Angeli, Reinalde Figueredo Planchart, Oscar
Enrique Barreto Leiva and Carjos Jesis Vera Aristigusta, folio 3, Annex 14.

‘ ¥ Judgment, issued by the Supreme Court of Justice of Venezuela on May 30, 1896, in the
trial of Carlos Andrés Pérez Rodriguez, Aie_}andro lzaguirre Angeii, Reinsldo Figuerado Planchart, Oscar
Entique Barreto Leiva and Carlos Jesds Vera Aristigueta, folio 4, Annex 14.

. 9 Judgment issued by the Suprems Court of Justice of Venszusla on may 30, 1998, in the
trial of Carlos Andrés Péroz Rodriguez, Alejandro lzagulrre Angell, Reinaldo Figueredo Flarichart, Oscar
Enrique Barreto Leiva and Carlos Jesls Vera Aristigugta, folio 4 y'6, Annex 14,

® judgment issusd by the Supreme Court of Justice of Yenezuela on May 30, 1896; in the
trial of Carlos Andrés Pérez Rodriguez, Alejandro lzagulrre Angsli, Reinaldo Figueredo Planchart, Oscar
Enrique Barreto Lelva and Carlos Jests Vera Aristiguets, folio 5, Annex 14,

¥ Symmons notice issued by the Substantiation Court of the Suprema Court of Justice, dated
September 29, 1883, Anpex 7.

12 Judgment (ssued by the Supreme Court of Justice of Venezuela on May 30, 1886, in the
trial of Carlos Andrés Pérez Rodrigusz, Alejandro izaguirre Angeli, Reinaldo Figueredo Planchart, Oscar
Enrique Barreto Lelva and Carlos Jests Vera Aristiguets, folio 28, Annex 14,
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Barreto Leiva, Mr. Carlos Vera Aristigueta and Mr. Tirso Ramos, to provide
informative testimony in the proceesding. On that same date, summons for the
aforementioned individuals were issued. ®

49.  On December 15, 1993, Mr. Oscar Barreto Leiva appeared without
defenss counse! before the Substantiation Court of the Plenary Chamber of the SCJ
and testified without being sworn In, after being informed of the grounds for his
summons and of the legal principle that exempts him from being a witness against
himself in accordance with the provisions of article 60 of the constitution in force at
the time, and of article 183 of the CEC also in force at the time, Two prosecutors
from the Public Ministry especially designated to take part in the proceedings were
also present.’”

50. In- his testimony, Mr. Oscar Barreto Leiva said: “l am ready to
cooperate with this High Court as | did the first time [ testified as a witness, and
although | personally and morally regret the change to being classified an accused
person, | will try to cooperate fully with whatever | am asked so long, of course, as
| do not incriminate myself. That's all.” In this testimony, Mr., Oscar Barreto Leiva
relterated in full the testimony he had given on QOctober 5, 1293, and he also
relterated the testimony he had given on February 10, 1993, and clarified some
aspects of the testimony. [n this same testimony, Mr. Oscar Barreto Leiva, pointed
out: “I has been my Intention all along, and it will remain so, to provide the truth to
this high court but, In all honesty, | must express my frustration and pain to be here
today testifying as a suspect, sven though | come with the same dispo.:itibn 10 try
to halp clarify the truth in a disinterested manner although with more mtarest when
| testify as a suspect,”'®

-

5%, On May 18, 1894, arrest warrants were issued for Carlos Andrés
o e s i = PErRE—Adsjandro- -lzaguirre —apd--Reinaldo—Figueredo —Rlanchart —for_the_crimes—of v .
embezzlemant and misappropriation of public funds, as well as for Carlos Jesls
Vera Aristiguieta and Oscar Barreto Leiva, for the crime of complicity to
misappropriate public funds, typified in article 80 of the Organic Law for
Safeguarding Pubfrc Assetls, whsch prescribed a sentence of 8 months to 3 yéars in
jall for that erime.’

¥ Summons jssued by the Substantdation Court of the Supreme Court of Justice dated
December 14, 1883, Annex 8.

' Testimony of Mr. Oscar Barrete Leiva before the Substantistion Court of the Plenary
Chamber of the Supreme Court of Justice. Annex 9.

'® Testimony of Mr. Oscar Barreto Leiva before the Substantlation Court of the Plenary
Chember of the Suprems Coutt of Justice, Annex 2.

'8 Decision of the Plenary Chamber of the Supreme Court of Justice, dated August 8, 1985,
Annex 11,
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52.  The aforementioned order was enforced on May 25, 1994, At that
time, the victim was detained at the "El Junquito” jall, after surrendering to the
Judicial Police."”

53. On June 8, 1994, the SCJ issued a decision on its competence 1o try
Alejandro lzaguirre, Reinaldo Figueredo Planchart and other persons connected to
the facts, Trogether with the former President of the Republic, Carlos Andrés Pérez.
The SCJ outlined the following considerations:

Competence ratione personsé is exceptional. Notwithstanding the universal
principle adopted by most constitutions that guarantees equality before the
taw, which Is also established by our constitution, there are exceptions and,
because of thelr rank and the nature of their duties, certaln Individuals enjoy
procedural privileges. This competence is determined by the Constitution of
e Republic, the Code of Criminal Procedure, &nd the special laws that
speclfically regulate it but, as previously stated, its application is rastrigtive.

The Supreme Court of Justice is competent ratione persenge to hear criminal
offenses cormmitied by the President of the Republic and, with prior
authorization of the Senate, will continue to heasr the cese until a final
judgment is Issued. On the other hand, with regard to the trial of members of
Congress in a coyrt of law and, in the event that it is determined that there
are grounds to procesd with a trial and that the appropriate chamber of
Congress has lifted pariiamentary immunity, the case files wlill be referred to
the Ordinary Court with jurisdiction if it is a misdemeanor, or the Supreme

' Court of Justice will continue to hear the case if it concerns political crimes.
This is established in the last section of article 149 of the Organic Law of
the Supreme Gourt of Justicas,

However, the constitutional privilege granted to the President of the Republic
—eem e e e ~ynder the-provigions of article--125,--paragraph-7 - case- of- record,—that not. . ... —... .
only the prafliminary hearing but also the trial of the President be heard by the
Highest Court, tacitly annuls even the principle of gppesl, end, in order to be
properly exercised, It requires that the general principles that constitute due
process be applied, among them, respect for the principle of competence on
the basis of connection.

The aforementioned is also recognized by the Organic Law for Safeguarding
Public Asseis which, although in article B2 establishes that the Superior
Courts for Safeguarding Public Assets shall haye jurisdiction in the first
instance 1o determine if thers ars grounds for a trial, to hear the case and To
issue decisions in the trials of deputies and senetors of the National
Congress for crimes established In that law, in article B9 it makes referencs
to ancillary jurisdiction when establishing that, when some of the public
servanis mentioned In erticle 82 are named perpetrators, aceomplices or
accessories, and, at the same time, civil servants or private indlviduals who
must be tried by Courts of First Instance for violations sstablished in (sic)
that law, the Superior Court for Safeguerding Public Assets shall have

Y7 Good Conduct Gertificate lssued on June 6, 1185, by the Directorate of Prisons, “El
Junquito” Detentlon Ceriter, Annex 10
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jurisdiction to hear all those cases. This is also reinforced by article 154 of
the Organic Law of the Supreme Court of Justice which refers to the Code
of Criminal Procedure in this manner: “Under the provisisﬁms of this section,
the rules of the Code of Criminal Procs‘adure on this subject shall be applied.”

In & cfiminal trial, competence is a matter of public order and it is so
established in the Code of Criminal Procedure. In fact; artlole 27 of the Code
of Criminal Procedure establishes that only one of the competent courts will
ry crimes related to each other and article 28 defines what should be
considered related crimes. That connection apnuls the genersl principles that
astablish competence In criminal matters and it could be subjective or
relating To the perpetrators of the crime, or objective or releting to punishable
acts. In either case, there cennot be separate proceadings: that would
undermine the unity of the case and there could be a risk that contradictory
judgments would be Issued; therefore the proceedings must be combined to
avoid that risk. Among the cases of connectivity, the law establishes
connection by, unity of crimes, where several individuals appear responsible
for the same punishable offense, either as perpetrators, accompiices or
accessories. There must then be only one investigation that covers
perpetrators and participants since, presurmably, all have participated in somse
way in the commission of the crimie and their individug! responsibility will be
dstermined during the trial. '

The unity of the case does not allow then to Initiate two sepsrate
proceedings for the same crimes or that indictments, which are essential, be
issued by different judges, because It would alter the nature of the penal
action and would work eagainst the principles of unity, economy and
procedural speed. Tharefore, to the extent possible, the combination of
proceedings that have those connections between thém must be ersured in
ordar 1o prevent possible contradictory judgments and even conflicts derived
from res judicata. ' ) '
in light of the preesding, it Is ordersd that the Superior Court for
Safeguarding Public Assets be requested to refer all the records in case file
No. 92-2713,

Based on the previous arguments and considerations, the Plenary Chamber
of the Supreme Court of .Justice, administering justice on behalf of the
Republic and authorized by law undar the provisions of article 215.(1) of the
Constitution, and taking into considerstion that it concerns a single-court
case, also orders that the tfial initiated against citizen Carlos Andrés Pérez,
President of the Republic, in conjunction with the trials of citizens Alejandro
izaguirre and Reinaldo Figueredo Planchart proceed in thiza High Court, as
well as the triais of persons liable for prosecution for these sdme crimes until
a final judgment is issued.®

54, The previous decision was not unanimous. Three judges abstained
from voting. These are some of the considerations reflected in the vote:

* Declsion of the Plenary Chamber of the Supreme Court of Justice dated June B, 1593,
Annex 6. ‘
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[..] competencs in criminal matters is eminently within the realm of public
order and cannot be deferred. It is a matter of public order becsuse there sre
public interests at stake, it cannot be deferred because the parties do not
have the power 1o have a judge who has not been designated by law hear
criminal proceedings.

[...] the principle of procedural unity Is established in article 8 of the Code of
Criminal Procedure, but this is not an absolute principle in the sense that
under no circumstanceés cen the unity of & case be divided. The Code htself
provides for the exception in this manner: “There shall not be separate casas
for one crime or vioiation even If several indlviduals are charged with the
same offense, except in exceptional cases esteblished by special taws.”

[...] in a judgment issued on April 23, 1974, the Political-Administrative
Chamber of the Supreme Court of Justice stated: ‘The regular rules with
regard 10 the competence of courts and eriminal procedure do not apply to
the public servants described in article 215(1) and {2} of the Constitution,
who, because of their rank and the nature (sic) and importance of their
responsibilities, enjoy a spécial privilege. These public servants are: the
President of the Republic or whomsoaver acts in his stead, members of
Congress or of the Supreme Court itself, Ministers, the Prosecutor General,
the Attorney General, the Comptroller General, Governors and the Ghiefs of
Diplomatic Missions of the Republie, This is an exact list and, therefore, It
. canhot be expanded freely by ordinary legislators or extended by the courts
through extensive or analogous interpretation. ”

The above transcribed doctrine is really true since the application of ordinary
rutes with regard to competence, connectivity, eancillary jurisdiction or
combination of cases, would |nexorab1y lead to the Plenary Chamber of tha
Suprems Court of Justice having to hear cases involving common crimes,
presurnably commitied by individuals who do not enjoy the constitutional

semrrmm s e - crivilege of having thetremses heard by the-highesttourt-of-therRepublic, == ===~ woweer oo

which would be, obviously, unconstitutionsa! [...]."°

55. On July 13, 1994, the victim, accompanied by legal counsel, testified
before the Substantiation Court of the Plenary Chamber of the SCJ.*°

56. On August 9, 1995, the Plenary Chamber of the Supreme Court of
Justice issued a decision granting a request made by the then detainéd Barreto
Leiva and Carlos JesUs Vera Arist’igueta 1o be released on bail while standing trial,
The accused were ordered not to lsave the city, not to change address without
authorization and not to establish residency in another mummpahty, state or
territory until the proceedings were comipleted.?’

% Judgment Issued by the Plenaty Chamber of the Supreme Court of Justice, dated June B,
1983. Dissenting vots, Annex G.

% Sentence handed down by the Supreme Court of Justice of Venezuela on May 30, 1996, in
the trial of Carlos Andrés Pérez Rodriguez, Alejandfo lzaguirre Angell, Relnaide Figuérede Planchart,
Oscar Enrlqus Barreto Leiva and Carlos Jests Vera Arlstlgusta, folio 38, Annex 14,

21 pecision of the Plenary Chambsr of the Supreme Caourt of Justice deted August 8, 1995.
Annex 11,
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57. The Plenary Chamber of the Supreme Court included the following
considerations, in the sense that the release on bail must observe the exact
requirements established in the special law that regulates it: “certain crimes, among
them, those established in the Organic Law for Safeguarding Public Assets are
axcluded, but article 22 of the law In question contains an exception, and that
exception allows release on bail in those cases where the maximum jail penalty
does not exceed two years, 2

B8, On October 31, 1995, the Plenary Chamber of the Supreme Court of
Justice issued a judgment denying Mr. Oscar Barreto Leiva permission to freely
travel to another state.?®

59. On January 24, 1996, the television channel Televen broadcast an
interview with then President of the Republic Rafael Caldera, who said: “It would
defraud the citizens to give Carfos Andrés Pérez a presidential pardon [...1 it would

ignore the judgment rendered by the Supreme Court of Justice which is appropriate
['M]rr24“

60. Before a judgment was issued, draft documents from the office of
Judge Lufls Manuel Palis were published in the mass media. There were also
interviews given based on thmse documents and it was reported that all judges had
submitted their observations,*®

61.  On May 30, 1996, the Plenary Court of the Supreme Court of Justice
issued a guilty verdict against the accused, including Mr. Oscar Barreto Leiva as an
accomplice to the crime of Aggravated Generic Misappropriation of Funds which
carried a prison sentence of 1 year and 2 months?, in addition to the accessory

- - -—--- --penalties- of-being -barred -from -political -activity- for-the-duration ef-the- sentencey- — ----— -

payment of trial costs, being barred from holding public office for a period equaj to
the sentence to commence after the sentence had been completed, and the
payment of restitution, reparation or compensation for damages caused to public
property in the amount determined by expert asséssment.?”

22 Dacision of the P%enany Chamber of 1he Supreme Court of Justice dated August 9, 1985,
Annex 11, '

* Decision of the Plenary Chambeér of the Supreme Court of Justice dated Gctober 31, 1995,
Annex 12.

2 | etter from the defensé attorneys for formaer-President Carlos Andrés ﬁ’érez eddressed to
the Supreme Court of Justice dated January 30, 1896, Annex 13

*® Press article published In The £f Naciona/ newspaper on the May 2, 1996 edition, Annex 18.

*® Judgment issued by the Supreme Court of Venezusla on May 30, 1996, in the trisl of
Carlos Andrés Pérez Rodrigusz, Alejandro Izaguirre Angetl, Reinaldo Figueredo Flanchart, Oscar Enriqus
Berreto Lelva and Carlos Jests Vera Aristigueta, folic 38, Annex 14,

¥ appendix 2 of this application makas it clear that there was no controversy surrounding this
fact during the processing of the case before the IACHR. The State made reference to the penalty
imposed on Mr. Barreto Lalva [n its communleation dated February 3, 1897.
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62. On June 13, 1996, Mr. Qscar Barreto Leiva was released from jail
since had besn detained for 1 year, 2 months and 16 days and had, therefore,
served out his sentence.?®

63. On June 14, 1996, the newspaper El Nuevo Pais, transcribed a
conversation between then Senator Virgilio Avila Vivas and former President Carlos
Andrés Pérez, which makes reference to a conversation that the senator had with
the Judge responsible for the defipitive decision of the 8CJ, with regard to the
intraduction of possible mitigating cifcumstances, among other things. %°

64. On September 3, 1997, an article written by Edgar Lopez titled,
“Congress will cite SCJ judges who plan to run for reelection” was published in the
political section of the El Nacional newspaper. This article stated, among other
things, that “Senator Arfstides Beaujén, chairman of the committee in question,
brought to mind that the nine-year-term to which these five judges had been slected
elapsed on May 1995. Since then, the renewal of the terms of three-fourths of the
members of the SCJ had been “sufficiently justified,” among other reasons,
admitted Beaujdn, because it was considered inconvenjent to alter the balance of
the political forces before the conclusion of the trial of forimer President Carlos’
Andrés Pérez in the case of the 250 million Bolivars secret account”®,

65, It is important to emphasize that during the course of the criminal
proceedings against the victim, the Code of Criminal Procedure (hersinafter the
CCP} of July 13, 1926, partially amended by legislation dated August 5, 1854;
June 26, 1957; Janyary 27, 1962; and December 22, 1995,*" and the special
criminal proceedings contemplated in the Organic Law for Safeguarding Public
Assets of December 23, 1982,°* as well as the Constitution of January 23, 1961,%

.-~ were in-force-Varlous provisions-of-this graup of laws-will-be. apalyzed-in the legal . -
arguments section of this application,

VIl.  LEGAL ARGUMENTS

A. Violation of the right to personal liberty, the. right to judicial
guarantees and the right to judicial protection, and failure to comply
with the obligation to respect and guarantee human rights {articles 7,
8, 25, and 1.1 of the American Gonvention)

* Decision of the Suprems Court of Justice deted June 13, 1998, Annax 15.

% Artlcle published In the & Nuevo Pels newspaper, June 14, 1996 gdition, Annex 16.
3 Article published in the & Naclond/ newspsper, September 3, 1997 edition, Annex 16,
3 Annex 3.

3 Annex 2.

3 Annex 1.
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1. Priar notification in detail of the charges against the acoused (article
8.2.b of the Gonvention) '

BB. Article 8.2.b of the Converition establishes thaz:

Every porson accused of & criminal offense has the right to be presumed
innocent so long as his guilt has not been preven according 1o law. During
the proceedings, every person is gntitled, with full equality, to the following
minimuym guarantees: ’

[...]
b. prior notification in detail to the accused of the charges against him.

67. As it was described in the facts section of this application, the victim
testified three times during the investigation phase and before an arrest warrant
was issued in his name; on February 10, 1993, before the Superior Court for
Safeguarding Public Property; and on October 5, 1993 and DRecember 15, 1993,
before the Substantiation Court of the SCJ. At least for the testimony on February
10, 1993, and on December 15, 1993, the corresponding summons of February
10, 1993, and of December 14, 1983, did not specify the status under which the
victim was required to appear — this last summons only ment:oned that he was 1o
provide informative testimony — and throughout the course of these proceedings, he
testified without being sworn in and after being advised of the constitutional
guarantee against providing testimony that may incriminate hlm, his spouse or
relatives within the fourth degree of consanguinity. or second degree of affinity,
under the provisions of article 60 of the Constitution and articie 193 of the Code of
Criminal Procedure. In that regard, it is necessary {o take into agccount the domestic
lsgislation in force at the time the facts transpired.

68, Article 60 of the Constitution established:

1. Personal liberty and security are inviclable, ahd, consequently: 1. No one
shall be incarcerated or detained, unless caught /n Ffregenti, withdut
written authorization from the civil servent authorized to order the
detention in those cases and having fuifillad the regquirements established
by law, The investigation eannot be extended beyond the maximum
deadline legally stipulated. The defendant shall have access to all
evidentiary material and to ell means of defense provided for by law as
soon as the appropriate arrest warrani has been executed.
[...]

&. No one shall be forced to testify or compslied 1o provide statements or
te admit guilt in a oriminal case against him, or to incriminate his spouse
or the person with whom he lives in cohabitation, or relatives within the
fourth grade of consanguinity or the second degree of sffinity,

G9. Article 71 of the Code of Criminal Procedure consecrated

[ajn investigation enteils the proceedings almed ar Investlgating and
detarmining the commission of a punishable act, and gethering all the
circumstances that may influence how that aet is classified; the guilt of the
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presumed perpetrators; and securing the perpetrators and the active and
passive objeets invaolved in the commission of the act.

The investigation must be completed within 80 days after the arrest of the
defendant. The summeoenses and proceedings that could not be completed in
this term shall be completed during the plenary (full trial).

70. Articlie 73 of the Code of Criminal Procedure polnted out

[tlhe investigetion proceedings, whethser initiated by the court itseif or at the
instance of an interested party, shall remain secret, except for the
representative from the Public Ministry, until the investigation is completed.
The procéedings will cease 1o be secret for the accused, for whom an arrest
warrant was issusd, and for the accuser; i cases where the law demands a
petition from a party or that the gggrieved party file charges; and from the
time that the court exscutes the arrest warrant to stand trial and that the
court issues a decision or confirms the decisions referred 1o in article 89, in
the last paragraph of article 108, and in article 206.

Any accused who has been detained under a warrant, may request through
the director of the jail or facility where he is being detained, to be
transported to the court o examine his case file, together with an attorney
or a person of his confidence,

71.  Article 75.(d) of the Code of Criminal Procedure indicated

[iIn the process of gathering evidence, the Judicial Police will carry out the
following actipns:

a) Take informative statements from accused individuals in accordance
—With_the_pravisions established in article 193. _

/!

72.  Article 169 of the Code of Criminal FProcedurs established

[alfter witnesses are sworn in, they will be asked to provide their full names,
age, marital status, gddress, profession or trade; and they will be examined
in aoccordance with the provisions of chapters |, Il and V of this article (sic}.

individuals younger than 15 years of age will Testify without being sworn in.
73.  Article 192 of the Code of Criminal Procedure indicated

[iln the days following the detention of the defendant or summons of the
defendant to appear in court, plus time allowed for distance trayelled, the
Court of Instruction will teske their iestmony in accordance with the
provisions of this ‘Chapter.

74.  Article 193 of the Code of Criminal Procedure indicated

[iln any of the cases outlined in the preceding erticle, and any 1ime that it is
required to hear frem the sccused in person, the defendant wil] be informed
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of the crime about which he is being questioned and he will be read the Uﬁ ” 11 4
constitutionse! provision that guerantses his right to “not be compelled to

testify in his case or 10 incriminate himself, his spouse or his relatives within

a fourth degree of comsanguinity or second degree of affinity.”

75, Based on the analysis of the cited legisiation, the Commission
considers that, at the time the facts took place: i) the investigation phase was
secret excepr for the Public Ministry; i) the defendant could have access to the
records in the case file and couid be advised by defense counsel while testifying
during the investigation process but only after a warrant for his arrest had béen
executed; 1il) individuals who provided witness testimony had to be sworn in unless
they wera under 15 years of age; iv) individuals who testified as accused persons
had to be informed of their right against seif-incrimination and against incriminating
close relatives; and v) “informative testimony” was the testimony provided by the
accused during the indictment phase.

76. in the Commission’s view, the fact that the summons of December
14, 1993, expressly established that the victim had 10 appear in order to provide
informative testimony; and the fact that in two of the three occasions in which the
victim testified prior to the issuance of the arrest warrant he did so without being
sworn in and after being informed of his right against self-incrimination; examined in
fight of the of the laws that regulated criminal proceedings at the time the facts
took place, proves that, by testifying, the victim was already charged in the
proceedings and therefore, he was entitled to the right 16 receive prior and detailed
notification of the charges against him.

77. Following this testimoeny, an arrest warrant for the victim was issued
on May 18, 1884. The Commission must emphasize that it was onily after the
_warrant_was issued that the_ victim and his attorneys were able to learn of the
charges against the defendant and to have access to the evidence contained in the
case file.

78,  The Inter-American Court has indicated that the right enshrined in
article 8.2.b “orders competent judicial authorities to notify the accused of the
charges against him, the reasons for them and for what crimes or violations he is
being held responsiple.”* ‘

78.  The Court has also pointed out that in order for this right to fulfill its
inherent purpose, notification must take place before the dccused testifies for the
first time®, and that this guarantee is particularly important when measures that

% |/A Court H R., Case Lépez Alvarez. Judgment lssued February 1, 2006. Seriés C No. 141,
par. 148; /A Court H.R., Case Pslamara {ribarne. Judgment issued November 22, 2005. Series ¢ No.
138, par 225; I/A Court H.R., Case Acosta Calderdon. Judgment issued June 24, 2005. Series C No
129, par 118; snd /A Court H.R., Case T/ Judgment Issued September 7, 2004. Series C No.
114, par. 187,

/A Cowrt H.R., Case Lopez Afvarez. Judgment lasued February 1, 2006. Serles C No. 141,
par. 149; VA Court H R,, Case Palamara iribarne. Judgment Issued November 22, 2005, Series C No.
135, par. 225; I/A Court H.R., Case Acoste Calderén. Judgment issued June 24, 2005. Series C Nao.
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restrict personal |iberty are adopted.’® The Court has also emphasized that the
defendant’s right to a defenss is infringed upon if this guarantee is not respected.”

80.  The European Court of Human Rights has established that article 6.3
{a) of the European Convention for the Protection of Human Rights and
Fundamental Freedoms - the equivalent of article B.2(b) of the American
Convention — recognizes the right of the accused to be notified of the reasons for -
the charges, meaning, both the crimes upon which the charges are based, as well
as the nature of the crimes, that is, the legal classification of such crimes, The
Court has alsé pointed out that the information about the reasons for the charges
and their nature must be adequate in order for the accused to prepare his defense.?®

B1. For its part, the Human Rights Commission pointed out in its General
Observation No, 13 that:

The right to be notified of the charges “without delay,” requires that ths
information be provided in the manner described, as soon B3 a competent
authority has drawp up the eharges. In the Committes’s opinion, this right
must be exercised when, in the course eof an investigation, a court or an
official of the Public Ministry decides to initiate proceedings against a person
who either the court or the official suspect has commirted a crime or who
they publicly describe as such. The specific requirements of paragraph 3(a)
can be met by issuing the charges in verbal or writien fofm, as long as the
information {dentiflas the {aw and the alleged facts on whith the charges are
based.

82. Based on the preceding, the Commission requests that the Court find
that the absence of detalled notification of the crimes Mr. Barrete Leiva was being
charged with prior to his testimony of February 10, 1993 and December 15, 1993,
<-- - - - due to-the -secret nature of the- investigation phase prior to the issuance of-a- - -
warrant for his arrest, constituted a violation of the guarantee enshrined in article
8.2{b) of the American Convention with regard to the generai ob]zgatton established
in article 1.1 of the same instrument:

2. 3 Granting the accused adequate time and means for the preparation of
his defense (article 8.2(c) of the Convention), the right of the accused

129, par. 118; and /A Court H.R., Case Tibi. Judgment issued September 7, 2004. Series C No,
114, par, 187,

% /A Court H.R., Casa Ldpez Aivarez. Judgment issued February 1, 2008. Series C No. 141, par.
149 WA Court H.R., Cesa Palamara fribsrne. Judgment issued November 22, 2005. Series C No. 135,
par. 225; /A Court H,K., Cese Acosta Celderdr. Judgment issued June 24, 2005. Series C No. 128,
par. 118; and A Court H.R., Cese Tibi. Judgment issuad Saptember 7. 2004, Series C No- 114, par.
187.

* 1A Court H.R., Case Tibi. Judgmaent issued September 7, 2004, Series C No. 114, par.
187.

M ECHR. Aycoban and others v, Turkey. December 22, 2005, par, 21.

% Human Rights Commslssion. General Observation No. 13, par. B.
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to defond himsslf or to bo assisted by counsel of his choice (article
B.2({d) of the Convention) and the right to examine witnesses present
in the court and to obtain the appearance, as witnesses, of experts or

other persons who may shed light on the facts {article B.2{f} of the'

Convention)

83 The provisions contained in article 8.2(c),{d) and (f} of the Conventian
establish that

Every person accused of a criminal offense has the right to be presumed
inmocant so long as his gullt has not been proven according to the law.
During the proceedings, every person is entifled, with full equslity, to the
following minimum guarantees:

[..1

C. providing the accused adequate time and means for the preperation
of his defense;
d. the right of the accused to defend himself personally or 1o he

assisted by legal counsel of his owrl choosing, and to communicate freely
and privately with his counsel;
B OO |
f. the right of the defense to examine witnesses present in the court
and 1o obtain the appearancgs, as Witnesses, of experts or other
- persons who may shed light on the facts.

84. It is alieged in thé preceding paragraph, that the victim was not
informed of the charges against him, either before or during the times in which he
was summoned to testify throughout the investigation phase prior 1o the issuance
of the arrest warrant on May 18, 1994. It has also been explained, that this

.. .oceurred as a result of the legal provision In force at the time the facts transpired,

‘which established the secrecy of ths investigation process. This impiied that the

accused could not be assisted by defense counse! while providing testimony during
the mvestlga‘clon phase, nor could he gain knowledgs of the records in the case file
unless a warrant for his arrest had been issued. [t was also explalned that in the
proceedings that took place on February 10, 1993, and on December 15, 1983, in
which the victim appeared as an agcuéed person, only the trial judge, the victim and
the representative of the Public Ministry were present, In accordance with the laws
in force at the time, the victm testifled without the presence of defense counsel on
both ocoasions.

BB. With regard to the evidence obtained throughout the investigation
phase, article 245 of the Code 'of Criminal Procedure in force at the time
established:

[tIhe evidence gathered during the investigation process will have its full
effect during the trial as long as it is not discredited or deswoyed in the
judicial debate. The interested party may request that the evidence be
ratified {restored).
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86. in those cases where the investigation process has been secret, the
Inter-American Court has found that;

[tlhe laws in question [...] are contrary 10 the right of defense of the
accused, since they make it impossible for the accused to have effactive
access to the case file and to the evidence gathered against him, which
prevents him from adequately defending himself, contravening the provisions
of article 8.2{¢}.*°

B7. With regard to the accused not being able to be assisted by defense
counsel while testifying throughout the investigation phase of the criminal
proceeding, the Court has pointéd out

{due to the fagt that defense counsel is not allowesd to be present while the
accused tastifies during the investigatlon phase, and, as it happened in this
caese, defense counsel had to submit a request to the prosecutor that
evidentiary measures be taken without knowing what was contained in the
investigation file or what were the charges brought against his client, the
right of the accused to be assisted by defense counsel enshrined in article
8.2(d} of the Convention was also violated. Defense counsel was allowed to
take part in the proceedings only after the investigation had been concluded
and the case had been referred to the plenary court for trial, after which the

§ . prosecution ordered that the records be made available 1o Mr. Palamara
Iribarne’s attorney in order that he may file a response to the charges against
the accused.™

88. The Court has also emphasized that, in light of the provisions of
article 8.2(f), and as a corollary to the right to defense, among the prercgatives that
must be granted to persons charged with committing a crime, is to be able 1o
examine witnesses in i’ns favor and W#‘masses against him under the same
conditions:** - - - - S -

89. In a similar sense, the European Court of Human Rights has indicated
that, In any proceeding, all the necessary elements must be present “so that the
best balance between the parts can be attained for the proper defense of their
Hights and interests. This implies, among other things, the rule of adversarial
procedure.”* ‘

4o I/A Court H.R., Case Palamara Iribarng. Judgment issued November 22, 2005. Series C
No. 135, par. 170,

*t A Court M.R., Case Palsmarg /ribarne.  Judgmant Issusd November 22, 2005. Serles ©
No. 138, par. 176.

“2{A Court H.R., Cess Gercla Asto and Ramirez Rojas. Judgment issuad on November 25,
2005. Series C No. 137. Par, 152; VA Court H.R., Case Lord Berenson Mejfe. Judgment issued
November 28, 2004. Saries C No. 119, par. 184 gnd /A Court H.R., Case Castilo Petruzzi et al.
Judgment issued May 30, 1899 Series C No. B2, par. 154

43 Et:HH Laukkanen and Manninen v, Finland, N°. $50230/98, § 34, 3 fFebruary 2004;
Edwards and Lewis v. the United Kingdom, nos. 39647/86 and 40461/98, § 82, 22 July 2003;
Ocalan v. Turkay, no. 48221/99, § 148, 12 March 2003,

f
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80. With regard to the scope of the principle of equality of means in
criminal proceedings, the European Court has indicated that it is one of the
implications encompassed by the concept of a fair trial, whereby each party must
have a reasonable opportunity to present its case under circumstances that dg not
place it at a disadvantage vis-a-vis the opposing party,**

23

a1. Feor its part, the Human Rights Committee established in General
Observation No. 13 that:

[s]lub-paragraph (b}, of paragraph 3, establishes that the accused must have
adequate time and the approprlate means to prepare his defense and 1o he
able 10 communicate with defenss counsel of his choice. What constitutes
“adequste tjme” depends on the circumstances of each case, but the means
must include access 1o whatever documents and other testimony the
accused deems pecessary 10 prepare his defense, as well as being able to
hire an attorney and to communicate with him.*

[...1

The defendant or his attorney must have the right to operate with diligence
and without fear using all available means of defense, and have the right to
chailenge the proceedings should they consider them to be unfair.?®

[...]

The defendant shall have the fight to examine or have others examine the
witnesses for the prosecution and to have witnesses for the defense appear
in court and to be examined under the same conditions as the prosecution
witnesses. The purpose of this prowsson Is 10 guarantee the defendant the
same legal powers availabla 10 Eha prosecutlon to subpoena witnesses and to
examine and re-examine them.?

92.  The Commission has prevmusly established that proceedings in which
“the individual being investigated appears without assistance of Counsel, to render

testimony in an investigation based on a file he had no access 1o, with no
knowledge of what crimes he is being charged with, do not constitute, in the
Commission’s opinion; observance of the right to be heard by a competent court, a
right enshrined in article 8 of the Convention,*® As the IACHR has stated, to hear a
person being investigated implies allowing that person to properly defend himself,
assisted by legal counsel, with knowledge of all the evidence against him containgd
in the case file; to hear him i{s to allow his presence during the questioning of
witnesses who may testify against him, allow . him to challenge them, to cross-
examine them for the purpose of discrediting their incriminating testimony as false

4 ECHRA. Ocgalan v. Turkey. 46221/99, 12 March 2003, par. 140,
15 Hurnan Rights Committes. General Gbaervation No. 13, par. 8.
% Human Rights Committes. General Observation No. 13, par. 11.
% Human Bights Committes. General Observation No. 13, par. 12.

2 [ACHR, Report N950/00, Cage N°® 11.298, Reinaldo Figueredo Planchart. Venezuela April
13, 2000, par. 112.
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or contradictory; to hear a defendant is to grant him the opportunity to deny and to
detract from the documents sought to be used against him.*®

93. Based on the preceding, the Commission considers that the fact that
the investigation phase prior to the Issuance of an arrest warrant was secret,
implied not only that Mr. Barreto Leiva had no knowledge of the charges against
him in viclation of article 8.2(b} of the Convention, but also, and consequently, he
could not be assisted by a defense attorney of his choice during this whole phase of
the proceedings, including when he testified as an accused person: of examining
and cross-examining witnesses, of having access to the evidence being gathered, as
well as being able 10 introduce evidence that could shed light on his version of the
facts and counteract the evidence against him. All these elements had the effect of
practically eliminating the defendant’s right of defense during a crucial stage of the
proceedings.

94, This situation cannot be considered corrected by the availability of
defense during the trial stage because the right of defense must be guaranteed from
the very moment a pérson is accused of having committed a crime, since the
investigation phase could conclude with criminal measures being taken against the
accused.

95.  The State did not deny during processing before the Commission that
the investigation phase had been carried out in secret. On the contrary, the Sate
indicated In general terms that the secret naf_ura of this phase was justified in order
to ensure the success of the investigation and to preventundue interference during
the investigative process. [n that regard, the Commission would like to point out
that the State did not provide specific information about the circumstances or the
reasons fto justify imposing such restrictions in this particular case, nor did it offer

wemeesioem - ey argurnents torsupport-the view that-the-general-practice at-the-time of the facts —
did not contradict the principle that during the first proceedings, “the: maximum
pr‘ocedura{ guarantees must be present in order to protect the right of defense.”*°

26. In addition, the Commission considers that, in this case, the violation
of the right of defense was aggravated by the fact that: i} by law, the svidence
gathered during that phase had full effect during the trial; and Ii) the Investigative
phase could end, as it effectively did, with a measure affecting the personal liberty
of the accused.

97.  Based on the preceding, the Commission requests that the Court find
that the Venezuelan state violaled, 1o the detriment of the victim, the judicial
guarantees established in article 8.2(c),{d} and {f}, of the American Convention

At JACHR, Report N°50/00, Case N° 11.288, Relnaldo Figueredo Planchart. Venezuels' April
13, 2000, par. 112.

S0 /A Court H.R., Case Palamars Iribarne. Judgment issued November 22, 2005, Serles C
No. 1385, par. 174.
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with regard to the general obligation established in article 1.1 of the same

instrument.
3. Right to be tried by a competent tribunal (article 8.1 of the
Convention}, to appeal a judgment against him (article 8.2.h of the
Convention} and to judicial protection {article 25.1 of the Convention)
98.  Artcle 8 of the American Convention establishes in relevant parts
1. Every person has the right to e hearing, with due guarantees and

within a reasonable time, by a compeient, indepandent and impartial tribunal,
proviously established by law, In the substantiation of any asccusstion of 8
criminal hature made against him or for the determination of his rights and
obligstions of a civil, labor, flscel, or any other nature.

2. Every person accused of a criminal offense has the right to be
presumed innocent so long s his guilt has not been proven according to law.
During the proceedings, every person Is entitled, with full equality, to the
following minimum guarantees:

[...] ‘

h. the right to appeal The judgment to a higher court.

99.  For its part, article 25 of the Convention establishes in relevant parts

1. Everyone has the right to sumple and prompt recourse, or any other
effective recourse, to a competent couri or tribunal for protection against
acts that violate his fundamental rights recognized by the constitution or

_laws of the state concerned or by this Convention, even though such
violation may have been committed by persons act:ng in the course of their
aﬂlmai dutles.

100. As it was explained in the facts section, Mr. Barreto Leiva was tried
in sole instance by the SCJ based on the principlé of “competence based on
connection,” applied td this case in the judgment rendered by the same court on
June 8, 1884.

101, In order to explain how in this case the guarantee 10 a compegtent
tribunal and, consequently, the right to appeal an adverse judgment wers ignored, it
is necessary 1o take into consideration the following domestrc legislation in force at
the time the facts 100k place.

102. Article 215 of the Constitution sstablished

[tJhese are powers of the Supreme Court of Justice:

i. To determine whether or not grounds exist to try the President of the
Republic or whomsoever acts in his stead, and, if there are, 1o continue to
hear the case subject to prior authorization by the Senate untll a final
judgment is rendered.
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2, To determine whether of not grounds exist to try members of the
Congress, or of the Court itself, of Ministers, the Prosecutor General, the
Attorney General, or the Comptroller General, Governors, and Chiefs of
Diplomatic Missions, and in the event that grounds do exist, 10 refer the
recerds 1o the competent Ordinary Court if it is a common offense, or, if it
concarns political offenses, to continue Tto hear the case until a final
Judgment is rendered, except for the provisions of article 144 with regard to
members of Conpgress.

103. Article 42 of the Organic Law of the Supreme Court of Justice
indicated

[t is within the jurisdiction of the Court as the highest court of the Hepublic:
5.- To declare whether or not there are grounds to try the public seifvants
referred to in the first and second clause of article 2156 of the Constitution
and to hear the respective cases when appropriate (...)

104. Article 81 of the Organic Law for Safeguarding Public Assets
consecrated i

[tlhe special jurisdiction to Safeguard Public Assets is established, 10 include
the Superior Courts for Safeguarding Public Assets and the Criminal Courls
of First Instance which shall be the Courts of Flrst Instance in-these matters,
as soan as it is decided by the Executive Branch. .

106. Article 82 of the Organic Law to Safeguard Public Assets established

{tihe Superior Courts for Safeguarding Public Assets based in Caracas and
with jurisdiction throughout the gountry will be the competent courts:

e e e ——— — —— ) Fe-determine whether to-proceed-to trial-hear.cases-and-issue Judgments. e e
in first instance in the trials of Senators and Deputies of the Congress of the
Republic; Ministers of the Executive Branch; Judges of the Supreme Court of
Justice; the Prosecutor (‘enera! the Comptroller General of the Republic; the
Attorney General of the Rapublic, membaers of the Suprems Electoral Counell;
members of the Judiciary Council; state Governors; Superior Court Judges;
Chiefs of Diplomatic Missions of Venezuela in foreign countries; Directors of
Ministries and Chairmen and Members of the Board of State Autonomous
institutes and Enterprises for the criminal offenses established in this law,
even If the public official committed those crimes while serving in a Igwer
ranking position. ‘

2) To hear and decide appeals and de facto appeais filed against judgments
issued by the Courts of First [nstancga

First Paragraph .

The competence of the Superlor Courts for Safeguarding Public Assets to
hear the cases described in peragraph 1 of this article, remains in effect even
after the public servant has isft office as long Bs the offense with which he
is bsing charged was committed during his term in office.
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Sacond Paragraph
Judgments of the Supserior Courts for Safeguardmg Public Assers cannot be

appealed to the Supreme Court of Justice.

P 028

M0 199

‘ 106, Article 84 of the Organic Law for Safeguarding Public Assets
indicated

[(Ciriminal Courts of First Instance with jurisdiction over metters regarding
Safeguarding Public Assets will determine whether to proceed to trial, hear
cases and issue judgments in first instance in the trials described in this law,
excep? In those cases established in paragraph 1 of articlo 82 giusdemn.

107. Article B9 of the Organic Law for Safeguarding Public Assets pointed

[wlhen some of the public servants mentioned in article B2 appear as
perpetrators, accomplices or actessories and, simultaneously, there are civil
servants or private individuals who must be prosecuted in Courts of First
Instance for offenses established in this law, the Superior Court for
Safeguarding Public Assets will be the competent tribunal 1o hear all Those
cases. If the indlviduals accused of those same crimes are other than those
mentioned in artlcle 82, then the competent court will be the first tribuna
that would have heard and ruled on the cass. '

108, Article 101 of the Organ.ic Law for Safeguarding Public Assets
indicated

[¥] Inal Judgments and Interlocutory resolutions with the force of final
;udgments issued by courts competent in matters of Safeguardsng Pubhc
Assels can be appealed as fo%lows

i} Appeals 10 decisions issued in first instance by the Superior Courts for
Safeguarding Public Assets can be lodged with the Criminal Cassation
Chamber of the Supreme Court of Justice,

2} Appeals to decisions issued by Criminal Courts in the First Instance
competent in matters of Safeguarding Public Assets can be lodged with the

Superior Courts for Safeguarding Public Assets.
A}

~

109, Article 9 of the Code of Criminal Procedure established

[tlhere will not be separate cases filed for the same crime or offense eyen if
there gre several defendants, except for exceptional cases sstablished by
spec‘lél laws; Neither will a defendant face simuitaneous trials even if he has
committed different crimes or offenses, and, if these fall under differem
jurisdictlons, competence to hear the case will always rest with Ordinary
Criminal Courts {...). '

110. Article 27 of the Code of Criminal Procedure indicatad
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folnly one of the competent tribunats will hear cases of crimes related 10
sach other,

111. Article 28 of the Code of Criminal Progcedure indicated

1° Crimes wilf be considered related: If committed simultaneously by two or
more persens together, if these fall under the jurisdiction of different ordinary
courts.

2° Crimes that are committed by two or more persons at different times and
places, if the persons scted in concert to cammit the crimes.

3° Crimes committed as a means to commit or Tacilitate the commlssion of
other crimes.

4% Crimes committed in order to avoid prosecution for other crimes.

5° The various crimes a defendant Is acoused of, if proceedings are instituted
for any orie of those crimes.

112. A reading of article 215 of the Constitution and article 42 of the
Organic Law of the Supreme Court of Justice previously cited, reveals that the
position occupied by WMr, Barreto Leiva ~ Director General, Department of
Adrinjstration and Services of the Ministry of the Secretariat of the Fresidency of
the Republic, did not mierit special jurisdiction to prosecute criminal offenses.

113. lLikewisse, articles 81, 82 and B2 of the Law for Safeguarding Public
Assets make clear that, since the charge alleged Mr. Barreto Leiva’s participation in
a crime against public property (generic embezzlement), as a civil servant, Mr.
Barreto Leiva should have been ttied by: i) the Court for Safeguarding Public Afssets
if it concerned an individual case; or 1) the Superior Court for Saféguarding Public
 Assets if there were certain public servants involved in the case such as Deputies of
the Republic. In both instances the defendant had the right to appeal an adverse
judgment. '

114. In this case, Mr, Barreto Leiva was involved in a case in which the
President of the Republic and Deputies of the Reépublic were also named as
perpetrators of the crime. As indicated in the preceding paragraph, the connection
of casesg in the first case was established by law, that is, there was a combined
case with a Deputy of the Republic, which implied a trial In the Superior Court for
Safeguarding Public Assets.  But, neither the Constitution, nor the Law for
Safeguarding Public Assets, nor other laws had any provisions applicable in the
event that a person not covered by a special privilege was a party in a criminal case
against the President.of the Republic who, under the provisions of the Constitution
and of the Organic Law of the Supreme Court of Justice, should be tried in sole
instance by the high court: Notwithstanding the absence of laws regulating
connection in cases such as this one, the Suprems Coqurt of Justice tried Mr.
Barreto leiva In sole instance, using jurisprudence to apply the aforementionsd
principle of conpection,
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115. As the Inter-American Court has repeatedly stated, the right to be
triad by ordinary courts of Justice In legally established proceedings Is a basic
principle of due process.”’ '

116. The guarantee of a competent judge implies that the jurisdiction
assigned 10 each judge must have been previpusly established by domestic
legislation and that those jurisdictions are strictly observed.

117. For its part, the European Court, In a case where by judicial decislon
the special privilege of Ministers of the Republic was extended 1o the victims even
though that connection was not established in any domestic law, concluded that
the right to be tried by a court previously establishéd by law had been violated thus:

{1lhe Court recalls that in its previously cited decision Cdeme et autres, it
found that, although article 103 of the Constlturion considered the trial of
Ministers in Cassation Court an exception, no law contemplated the
possiblilty of extending its jurisdiction {that of the Cassation Court) for
related crimes to persons who would have never held the position of
Ministers. Articles 226 and 227 of the Code of Criminal Procedure; as well
pronouncements on doctrine and jurisprudence, did not lead, In and of
themselves; to the interpretatien that connectlon was “established in the
law” in the case under consideration. Based on thoge conditions, the Court
cannot find any elsments that would make this cornplédint different than the
one examined on this very point in the Cdeme et autres judgment previously
cited. The existence of a new legal precedent alone, especially ona
challenged in the judgment of Juna 22, 2000, would not lead (the Court) to
a different conclusion: :

. Glven the absence of connection established by law, the Court considers
that, in this case, the Cassation Court is not a tribunal “estabiished by law”,
gs defined in articie 6, to examine the charges against thé other five
petitionsrs. Therefore, article 6.1 of theé Convention was violated.® (JACHR
transgiation)

51 A Court H.R., Case Pafsmars Iribarng. Judgment issued November 22, 2005. Series C
No. 135, par. 125; /A Court H.R., Case Lor Berenson Mejla. Judgment issuad November 25, 2004.
Serles T No. 119, par. 143 and I/A Court H.R., Case Castille Petruzzl er al. Judgment issued May 30,
1999, Series C No. 52, par, 129, '

52 Furopean Court. Claes and others v. Belgium. Paragraphs 41 and 42, Original
text in French;

La Cour rappells que, dans son arrdt Codme or sulras précité, elle a congldéré que st
P'article 103 de la Constitution prévoysit & tire exceptionnel le Jugement des
ministres par la Cour de cassation, aucune disposition ne prévoyait la possib:‘iité
d'étendre la juridiction de celle-ci, pour des falts connexes, & des parsonnes qul n'ont
jarhais exercé les fonctlons de ministres. Les articles 226 et 227 du code
d'instruotion oriminelle alns! que Jes enseignemenis de la doctrine et de Ila
jurisprudence ne permetiaient pas, 3 eux seuls, de considérer que la connexité 4tait,
dans lg shuation en cause, aprévue par la lol». Dans ces conditions, [a Cour ne voit
aucun élément de nature & distinguer is préssnt grief de celul examiné sur ce point
dans l'arrét Codme et gutres préolté. La seule existence d'un nouvesu précédent
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118. Without entering into an analysis of whethér special procedural
privileges derived from certain investitures are compatible with the American
Conventjon, the Commission notes that what is relevant to this case is the fact
that, under the provisions of the legislation in force, Mister Barreto Leiva did not
have that investiture and, therefore, he should not have been tried by that court
because the principle of connection in this type of case had not been established by
law. The Commission requests that the Court find that this situation violated Mister
Barreto leiva’s right to be tried by a competent {ribunal as provided for in article
B.1 of the American Convention.

119. The Commission must also emphasize that, in this case, one of the
consequences of vesting the victim with a procedural privilege he was not entitled
to by law, was that the victim had no legal avenue to appeal the judgment against
him, even though the Law for Safeguarding Public Assets, which determined which
court was competent to hear his case, established that he should have been tried in
first instance by the Superior Court for Safeguarding Public Assets and, in second
instance, by the Supreme Court of Justice.

120, With regard to the right to appeal an adverse judgment, the Inter-
American Court has established that “the right to appeal a judgment Is an essential
guarantee that must be respected within the framework of due process, in order to
allow for an adverse judgment to be reviewed by a ditferent and higher judge or
court. The right to appeal a judgment must be guaranteed before the judgment
acguires the characteristics of res judicata. The intentitn is to protect the right of
defense by granting the possibility to lodge an appeal during the proceedings in
order to prevent that a judgment that was issued with biases and errors that will
¢ause undue damage to the Interests of a person is aflowed to stand.”®®

121. The Court has also pointed out that although the States have a
margin of interpretation to regulate the exercise of that right, they cannot impose
restrictions or requirements that infringe on the very essence of the right to appeal
a judgment.** In a similar sense, the Human Rights Committee has established the
scope of the provisions of the International Covenant on Civil and Political Rights,
equivalent to article 8.2th) of the American Convention, in the following terms;

Jurisprudentiel, spécifiguement mis en cause dans I'arrdt du 22 juin 2000, ne saurait
ta faire aboutir & une autre conclusion.

En I'absence de connexité prévue par fa loi, la Cour estime que ls Cour de cassation
n'était pas, dans I présente affaire, un wibunal «&tabli par lg lols au sens de I'article
6 pour exeminer les poursuites contre ces cing autres requérants, Partant, Il v a eu
violatioh da {'article 6 § 1 de ia Convention.

%2 |/A Court H.R., Casa Herrers Ufos. Judgment lesued July 2, 2004. Series C No. 107, par
168,

5 ya Court H.R., Cese Herrers Ulloa. Judgment issued July 2, 2004. Series ¢ No. 107, par.
161.

HORA DE RECEPCION ENE 5. 1:02PM HORA DE IMPRESION ENE. 5 1:15PM



JAN/05/7009/MON 04:05 PM P 032

31

Gei1og

Although the forms of appeal may differ according to the domestic legisiation
of each State party to the Covenant, In eccordance with paragraph 5 of
article 14, every Sitate has the obligation to re-examine in depth the
judgment and the penalty. 5

122. In cases in which, as a consequence of the application of a special
privilege, the victim was prevented from appealing certain decisions throughout the
proceedings, the Court concluded

[tlhis situation was aggfavated by the fact that the Milltary Code of Justice
allows only very few appeals of the decisions issued by the authorities with
jurigdiction over military criminal cases which affect fundamental rights of
the accused. Therefore, Mister Palamara lribarne was not able to appeal
some of the decisions issued by the suthorities with jurisdiction over military
criminal cases that affected him, as, for example, the denial to have access
To the investigation since that decision could not be appealed.™

_ 123, The Commission considers, and specifically requests the Court to
find, that the fact that Mister Barreto Leiva was tried by the Supreme Court of
Justice, sven though that competence had not been established by law,; also
implied, In his case, the impossibility of appsaling the judgment against him, which
in addition to violating the guarantee of a trlal by a competent tribunal, violated the
right enshrined in article 8.2(h} of the American Convention with regard to the
obligations established in article 1.1 of the same instrument.

124. \Lastly, the Commission considers that this situation implied that,
although the ordinary proceedings legally established Mister Barreto Leiva’s right to
appeal a judgment against him, in practice and as a result of the extension of the
special privilege, he did not enjoy any judicial protection whatsoever and was left

“v ~with no- defense in-a- situation ~that- could not be-appealed.—In--that-seénse; the -
Commission requests that the Court find that the State, to his detriment, also
violated the right enshrined in article 25.1 of the Amencan Convention with regard
to the obligations established in article 1.1 of the same instrument.

4, Right to personal liberty and the presumption of innocence larticles
7.1, 7.3, 7.5 and 8.2 of the Convention)

125.  Article 7 of the American Convention establishes in relevant parts

1. Every person has the right to parsonal liberty and security.

3. No ona shall be subject to arbitrary arrest or imprisonment.

5 Human Rights Commission. Case Reld ve. Jamalca, par. 14 3.

%8 |JA Court H.R., Case Falamare [ribarne. Judgment issued November 22, 2005. Series C
No. 135. Par. 186.
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5 Any person detained shall be brought promptly before a judge or
other officer authorlzed by law 10 exercise judicial power and shali be entited
to triai within a8 reasonable time or to be released without prejudice fo the
continuation of the proceedings. His refease may be subjsct to guarantees to
assure his appearance for trial.

126, For its part, article 8.2 of the American Convention establishes |n
relevant parts that

Every person accused of a criminal offense has the right 1o be prasumed
innocent so jong as his guilt has not beeh provan according 1o law,

127. The evidence submitted with this application indicates that from May
25, 1894, untl August 9, 1985, Mister Barreto Lejva was subjected 1o preventive
detention at the "El Junquito” Jail. It has also been established that the grounds for
issuing the arrest warrant, in accordance with article 182 of the Code of Criminal
Procedure in force at that time, were the existence of “"well-founded indications of
criminal responsibility” on the part of Mister Barreto Leiva. The sentence that
Mister Barreto lLeiva finally received was shorter, by 16 days, than the time he
spent in jail under preventive detention. '

128. The Inter-American Court has indicated that, under the provisions of
article 7.1 of the Convention, the protection of liberty safeguards “the physical
liberty as well as the personal security of individuals in the context that the absence
of guarantees could lead to the subversion of the rule of law and of individuals
under detention being deprived of minimum legal protections. "

129, With regard to article 7.3 of the Convention, which forbids arbitrary
detentions or arrests, the Court has stated that

this is a shuation in which no one shall be subject to arrest or
deterition for reasons that -although within the law- can be
considered incompatible with respect for the fundamental rights of
the individdal for being, =smong other things, unreasonable,
uripredictable or out of proportion. *8 :

130, With regard to preventive detention specifically, the Court has
indicated that the measure is limited by the pringiples of legality, presumption of

57 |/A Court H.R., Cese Garc/a Asto and Ramjrez Aojss. Judgment issued November 25, 2005,
Serles C No. 137, par. 104; UA Court H.R., Case Acosta Calderén. Judgment issued June 24, 2005.
Seriws C No. 129, par. B6; I[/A Court H.R., Case Tib/. Judgmernt issced September 7, 2004. Series C
No. 114, par. 97; end YA Court H.R., Cese of the Gdémez Paguiysur Brothers. Judgment July 8,
2004. Series C No. 110, par. B2,

B |JA Court H.R., Cese Garcla Asto and Ramirez Rojes. Judgment issued November 25, 2005.
Serles C No. 137, par. 105; A Court H.R., Case Acosta Calderdn. Judgment issued June 24, 2006.
Series C No. 129, par, 57; /A Cowrt H B, Case Tibf. Judgment issued Septernber 7, 2004. Series C
No. 114, par. 8B; and I/A Court H.R., Case of the Gdmez Pagujysuri Brothers. Judgmant jssued July
8, 2004. Serles C No. 110, par. 83.
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innocence, need, and proporticnality which are essential in a demoocratic society.®®
The Court has also pointed out that preventive detention [s the most severe
measyre that may be imposed on the accused and therefore, it must be imposed as
an exception. In the opinion of the Court, the liberty of the accused must be the
rule while his criminal responsibility is being proven.®.

131. The Court has also indicated that the legitimacy of preventive
detention i5 not based solely on the fact that the law allows for it to be imposed in
some general hypotheses. The adoption of this precautionary measurs requires a
judgment of proportionality between the measure, the evidence to support issuing it
and the facts being inVestigated. If there is no proportionality, the measure will be
arbitrary.®’ /

132. The Court has also pointed out that it can be derived from the
provisions of article 7.3 of the Convention, that the State has an obligation tp not
restrict the liberty of the detasinee beyond the limit of what is strictly necessary to
ensure that the person does not impede the efficient course of the investigations or
tries to evade justice.® :

133. The Court has emphasized that neither the personal traits of ths
alleged perpetrator nor the seriousness of the crime with which he is being charged
are, in and of themselves, sufficient justification to impose preventive detentiori
which must be considered a precautionary measure not a punitive one.”® According
to the Inter-Amarican Court, when a person whose crirninal responsibility has not
been proven Is deprived of liberty for an excessively prolonged period of time and,
therefore, disproportionate, the provisions of the Convention are violated. The

. 2 |/A Court H.R., Case Lopsz Alverez. Judgment isaued February 1, 2006. Serfes C No. 141,
par, 87; I/A Court H.R., Case Garcls Asto énd Ramirez Rojas. Judgment issued November 25, 2005.
Serles C No. 137, par. 108; I/A Court H.R., ‘Gase Palsmara Iribarne. Judgment lssued November 22,
2005, Series C No. 138, par. 197; and /A Court H.R., Case Acosta Calderdn, Judgment issued June
24, 2005, Sérigs C No. 129, par. 74.

W A Court H.R., Case Ldpez Afvarez. Judgment February 1, 2006, Series C No. 141, pa.
67, .

5 |/A Court H.R., Case Ldpez Ajvarez. Judgment issued February 1, 2006, Serlez C No.
141, par. 68. '

2 /A Court M.R., Case Lopsez Alverez. Judgment issued Februery 1, 2006. Series C No. 141,
par. 83; /A Court H.R., Case Falamars Iriberne. Judgment esued November 22, 2005. 'Series € No.
138, par. 198; YA Court H.R., Case Acoste Calder6n, Judgment issued June 24, 2005. Seriss C No.
129, par. 111; and IfA Gourt H.R.,, Case Tib/, Judgment Issued September 7, 2004, Series C No.
114, par. 180,

B |/a Court H.R., Case Ldpez Alvarez Judgment issued February 1, 2006 Serles C No. 141,
par, 89: l/A Court H.R., Case Garcla Asto snd Remirez Rojas. Judgment issued November 25, 2005,
Series C No. 137, par. 106; /A Court H.R., Case Acosta Calderén. Judpment issued June 24, 2005.
Series C No. 128, par. 75; and [/A Court H.R., Case 7ib/. Judgment issued September 7, 2004
Series C No. 114, par. 180,
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jurisprudence of the Court has established that such a situation is the equivalent of

anticipdting the sentence

134. For its part, principle lil, paragraph 2, of the Principles and Best
Practices on the Protection of Persons Deprived of Liberty in the Americas approved
by the [ACHR establishes that

{.. ] Preventive deprivation of liberty is & precautionary measure not &
punitive one, which shall sdditionally comply with the principles of legality,
the presumption of innocence, need and proportionality, to the extent strictly
necessary in a democratic society. It shall only be applied within the strictly
necessary limits to ensure that the person will not impede the efficient
development of the investigations ner will evade justice, provided that the
competent authority exarnines the facts and demonstrates that '{he afaresaid
requirements have been mat in the goncrete cese.®®

135. With regard to the relationship between the imposition of preventive
detention and the guarantee of presumption of innocence, the Court has reiterated
some of the preceding standards and indicated that:

the principle of presumption of innocence constitutes a foundation for judicial
guarantees. The obligation of the State to not restrain the detainee’s liberty
beyond the limits strictly necessary to ensure that He will not impede the
efficient development of the investigations and that he will not evade justice
darives from that established in article 82.2 of the Convention. In this sense
the preventive delantion is a cautlonary measure nol a punitive one, This
concept is lald down in multiple instruments of internstional human rights
lew. The International Covensnt on Civic and Political Rights provides that
detention should not be the normal practice with regard to persons who are
to stand trial {Article 9.3). It would constitute a violation to the Convention
"o keep a person whose criminal responsibility hat ot been established
detained for a disproportionate period of time. This would be tantamount to
anticipating a sentence, which is at odds with universally recognized general
principles of law. °
1368, The Commission corisiders that the concept of “a reasonable tima”
cannot be established in abstract terms because it responds to criteria whoss

9 A Cowrt H.R., Case Lopez Afvarez. Judgment issued February 1, 2006. Series C No. 141,
par. 69; IJA Court M.R., Case.Acosta Calderén. Judgment issued June 24, 2005 Series C No, 129,
par. 111; /A Court H.R., Case Tibi. Judgment issued September 7, 2004. Series C No. 114, par.
180; and I/A Court M.R., Gase Sudrez Rosero }udgment issued November 12, 1997. Serles C No.
35, par. 77.

% Principlos and Best Practices on the Protection of Persons Deprived of Liberty in the
Amerlcas, Princlple [ll, section 2. Document approved by the Commissibn at its 131* Ragular
Meeting, held from March 3 10 March 14, 2008.

% |tA Court H.R., Case Acosta Calderdn. Judgment issued Juine 24, 2005. Series C No, 128,
par. 111; I/A Court H.R., Case Tibi. Judgmant lssued September 7, 2004, Series C Np. 114, par, 180;
and A Court H.R., Cese Sudrez Rusero. Judgment issued November 12, 1997, Series C No. 35, par.
77. - '
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impact must be determined in each ¢ase.®”” Conssquently, what domestic laws
establish as a “reasonable time” does not guarantee that It is In harmony with the
Convention. The particular characteristics of each case will determine when that
deadline has been met without prejudice to what is established by law. In cases
where individuals are still In preventive detention, the Commission has established
guidelines to determine whether a particular period of time is reasonabie. What is
relevant to this case, however, is that any time that a jail sentence is imposed that
it is less than the time a person has spent in preventive detention, that detention
must be considered unreasonable.

137. In light of the aforementioned precedents, it is relevant to analyze Mr.
Barreto Leiva’s prevertive detention from fwo perspectives: i} the grounds for
preventive detention based solely on the existence of indications of- criminal
resporisibility: and ii} the period of time Mr. Barreto Leiva spent in preventive
detention.

138. With regard to the first perspective, the arrest warrant of May 18,
1994, cited only article 182 of the Code of Criminal Procedure and established the
indications of criminal respo’nsibi[ity for persons under preventive detention.

139. Article 182 of the Code of Criminal Procedure then In force,

" established /

So long as.it has been indispytably proven that a crime has been committed
that merits corporal punishment and there is no obvious penalty prescribad
for such offanse, and there are well-founded indications of an individual’s
culpability, the Exammln_g Magistrate Court will issue a warrant for the arrest
of the accused that Wwill contain the following:

1. Eall name “of the accused and any other mdan’u%ymg information.
2. A summary of the facts and legal grounds fot the arrest warrant and the
provisional ciassification of the crime.

140. Article 103 of the then-in force Organitc Law for Safeguarding Public
Assets indicated

[dleprivation of liberty measures contemplated (n this law Imply mandatory arrest,
even those that are mierely preventive in nature or the result of conversipn.
Consequently, any individual tried for offenses established in this law or for related
offenses, wili not be eliglble for pre-trial release, that is, release on bail, establishad
in the Code of Criminal Procedure, nor for the benefits provided for in the Lew on
Probation and Parale or the benefits contemplated in the Law of the Penitentiary
System regarding probation or parole.

7 Seae, inter afia, ECHR. Sulgjos v. Estonia, judgment issued February 15, 2005, paragraph
61; ECHR. Klamagld v. Poland {No 2}, judgment issued April 3, 2003, paragraph 118; ECHR, Kiyakhin
v. Russla, judgment jssued November 30, 2004, paragraph 60; ECHR. Stagaitis v. Lithuania, judgment
jssued March 21, 2002, paragraph 82; ECHR. Jablonski v. Poland, judgment issued December 21,
2000, paragraph 79.
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141. From the reading of these laws and from the actions of the judicial
authorities at the time of the facts, it becomes evident that preventive detention
was the general rule and not the exception so long as there were well-founded
indications of criminal responsibility. Moreover, given the nature of the crime an
individual was being charged with, preventive detention was mandatory in all cases
with no possibility of released on bail.

142, As established in European jurisprudence on the matter, the existence
of Indications of criminal responsibility is a condition sine qua non for imposing
preventive detention.®® But, in light of the provisions of the American Convention
and of recent Inter-Americant Court jurisprudence, such indications cannot per se
imply the presumption that the accused will try to obstruct the proceedings.
Specifically, the Court has maintained that, even after verifying the reasonableness
of the indications of criminal responsibility, the deprivation of liberty of the accused
cannot rest on generic preventive objectives or on specific preventive objectives
attrlbutable 1o the sentence, but only on a legitimate objective, to wit: to ensure
that the accused will not impede the course of the proceedings or evade justice.®
This implies that the existence of indications of ariminal responsibility is a necessary
condition but not sufficient to justify issuing an order for preventive detention. Tha
Commission emphasizes that this is the criterioch 10 be met not only to sustain
preventive detention over time, but also the first time the decision is made to
impose the measure in a case, '° gtherwise, it would ignore the exceptional nature
of the precautionary measure.

143. The Commission considers that, as the jurisprudence of the Court has
established, the principle of need that must regulate preventive detention implies
that the authority that orders the imposition of the measure must sufficiently prove
the reasons -why the existence -of indications of criminal-responsibility -has -any - -~ .. -
bearing on the efficient course of the investigations in the case in question.” It also :
implles establishing the reasons why it is appropriate to impose preventive detention
rather than a less severe measure.

8 See, inter alfa. ECHR. Sulajoa v. Estonia, judgment issued February 15, 2005, paragraph

. 82; ECHR, Kiyakhin v. Rusia, judgment issued November 30, 2004, paragrapi 61; ECHA. Nikolova v.

Bulgaria, judgment issued September 3¢, 2004, paragraph 61; ECHB. Staakis v, Liwuania, judgment

issued March 21, 2002, paragraph 82; and ECHR. Trzaska v.Polonia, Judgment issued July 11, 2000,
paragraph 63,

98 /A Court H.B., Gase Chaparro Alvarez and Lapo ifiiguez. Judgment issued November 21,
2007. Series C No. 170, par. 103.

™ |n that sense see: /A Court MR, Case Chaperre Alvarez and Lapo lfiguez. Judgmant
Issued November 21, 2007. Series C Ne. 170, par. 105 in which the Intar-American Court establishes
that the prevemtive detention of one of the victims was arbitrary because the judicial decres that
ordered the detention did not sufficiently justify the reasons why the [iberty of the accused could
ebstruct the courss of the procesdings.

' In a similar veln see; VA Court H R., Case Chaparro Alvarez and Lapo [figuez. Judgment
issued November 21, 2007. Serles C No. 170, par. 108,
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144, In that sense, the Commission considers, and requests that the Court
find, that the imposition of preventive detention on Mister Barreto Leiva based
exclusively on indications of criminal responsibility, with no possibility of bail, with
no justification of what objectives the prosecution sought with the imposition of
that measure, although legal, was arbitrary and therefore, to his detriment,
constituted a violation of the rights enshrined in articles 7.1 and 7.3 of the
American Convention with regard to the obligations established in article 1,1 of ths
same iNnstrument,

145. With regard to the second perspective, that is, the period of time
Mister Barreto Leiva spent under preventive detention, the Commission would like
to emphasize that the crime with which Mr. Barreto Leiva was charged, was
typified in article 60 of the Law for Safeguarding Public Assets. That law
established a possible penalty of 6 months to 3 years in Jall for that crime. The
period of tirne Mr, Barreto Leiva endured under preventive detention was 16 days
jonger than the final sentence Imposed. Consequently, the Commission reguests
that the Court find that the imposition of preventive detention in this case ignored
the principle of reasonable time and the guarantee of presumption of innocence
enshrined in articles 7.5 and 8.2 of the American Convention, with regard to the
obligations established in article 1.1 of the same instrurment, because that detention
became a punitive rather than a precautionary measure. '

B, Failure to comply with the obligation to adopt domestic legal romedies
. {article 2 of the Americah Convention)

148.  Article 2 of the American Convention establishes:

W] here the exercise of any of the rights or freedoms referred to in Article 1
SR . -is-not-already . ensured.by Jegislative or..other.provisions, .the States Parties . .. . . .
undertake to adopt, in accordance with their constitutional processes and the
provisions of this Convention, stich legislative or other measures as may ba
necessary to give effect to those rights or freedoms,

147. The Inter-American Court has indicated that in international law, a
common law prescribes that a State that is party to an international agreement
must make the necessary modifications to its domestic legislation to ensure
compliance with the obligations assutmed under the agreement. This law s
universally recognized and has been classified in jurisprudence as an obvious
principle.” . '

2 i7a Court H.R., Case Zambrano Vélez et af. Judgment issued Ju.ly 4, 2004, Series C No.
166, par. 55; I/A Court H.R., Caso Garride and Baigorria. Reparations {art. 83.1 Ametican Convantlon
on Human Rights]. Judgment issued August 27, 1998. Series C No. 38, par, 68. Also see I/A Court
H.R. Case La Cantuta. Judgment {ssued November 29, 2008. Series C No, 162, par, 170, and /A
Court H.R., Case Almonscid Arellano et al. Judgment issued September 26, 2008. Serfes C No. 154,
par, 117.

HORA DE RECEPCION ENE 5 1:02PM HORA DE IMPRESION ENE 5 1:15PM



JAN/05/2009/M00 04:06 PM 038

35 Guiisy

148. Likewiss, the Court has indicated that this principle is included in its
article 2 which establishes the general obligation of each State Party to modify its
domestic legislation to conform to those provisions in order to guarantee the rights
enshrined therein,”® which implies that domestic laws must be effective (the effet
utile principle)™.

149, According to the Court’s established precedents, Article 2 of the
Convention does not outline which are the appropriate measures to modify domestic
legislation, because, obviously, that will depend on the nature of the law to be
modified and the circumstances of the specific case. That is why the Court’s
interpretation is thet modification implies adoption of two types of measures, to
wit: i} eliminating any laws or practices that imply violations of the guarantees
established in the Convention or that ignore or obstruct the exercise of the rights
recognized by the Convention, and ii) enacting laws and developing practices aimed
at effectively respecting those guarantees,’”> The Court has interpreted that the first
type of cbligation is not fulfilled so long as the law or practice which violates the
Convention remains as part of the body of laws’® and, therefore, it can be satisfied
with the modification,” repeal or annulment in some way,”®, or reform’® of those
laws or practices as the case may be.%®

3 |fA Court H.R., Cage Zambrano Vélaz st af. Judgment issued July 4, 2004. Series C No.

166, par. 56; I/A Court H R.; Case Le Cantuta. Judpment issued November 29, 2006. Series C No,

162, par. 171; and I/A Court H.R., Case Almonacld Arellano et af. Judigment issued September 26,
2008 Series C No. 154, par. 117. '

/A Court M.R., Case Zembrano Vélez et af, Judgment issued July 4, 2004, Series C No.

166, par. 56; I/A Court., Case La Centuta., Judgment Navember'zg 2006. Series C No. 162, par.

. 171; and Court H.R., Case "Juvemla Reeducatmn !nsmure Judgmeat lssuad Sepzamber 2, 2004,
T T T " serles C'NGL 117, par. 205 o CooTmommn o

™ ya Court M,R., Caso Zembreng Vélez et sf. Judgment lssued July 4, 2004, Series G No.
166, par 66; /A Court H.R., Case La Cantuts. Judgmant issued November 29, 2006, Series C No.
162, par. 172, and /A Court H.R., Case Almonacid Arsfisno er sl Judgment issued September 26,
20086. Series C No. 154, par, 118. ‘

7% |/A Court H.R., Case Zambrano Vélez et s/, Judgment issued July 4, 2004, 'Series ¢ No.
166, par, 56, /A Court H.R., Case “The Last Temptation of Christ” (Olmedo Busios et 5/.). Judgment
issued Fobruary 5, 2001 Series C No. 73, pa. 172.

L7 Court M.R., Case Zembrano Yélez et o/, Judgmaent issued July 4, 2004, Serles C No,
166, patr. 56; /A Court H.R., Case Fermin Ramirez. Judgment issued June 20, 2005. Serles © No,
126, paragraphs 97 and 130. *

" UA Court H.R., Case Zambrano Vélez et o/, Judgment issued July 4, 2004, Series C No.
166, par. 56; VA Court H.R, Case Ysrarma, Judgment issued June 23, 2005. Series C No. 127, par.
254,

8 1tA Coutt H.R, Case Zambreno Vélez et of Judgment lssued July 4, 2D04. Series C No.
166, par. 5&; IfA Court H.R., Case Aaxcecd Reyes. Judgment Issued September 15, 2008. Series C
No. 133, paragraphs. 87 v 126,

& %/A Court H.R., Case Zambranoc Vélez et al. Judgment issued July 4, 2004. Series C No.
166, par. 56; JA Court H.R., Case La Cahtura. Judgment issued November 28, 2008. Serigs C No.
162, par. 172. '
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150. With regard 10 the extent of international responsiblility, the Court has
indicated :

[elnforcement by state agents or civil servants of a law that violates the
Conventlon triggers the international responsibillty of the State, and it s a

basic legsl principle of the international responsibility of the State, -
established in international Human HRights Law, that every State is
internationally responsibie for the acts or omissions of any of its branches or

organs that violate rights Internationally enshrined, acoording to Article 1.1

of the American Convention. '

The Court is aware that domestic judges and courts are subject to the rule of
law and, therefore, they are obligated to impose the laws in force in the legal
system. But when a State has ratifled an international tresty such as the
American Convention; its judges, being part of the State system, are also
subject 1o it and are thus obiligated to ensure thet the effects of the
provisions of the Convention are not diminished by the imposition of laws
contrary to the purpose and objectives of the provisions and which, from the
beginning, have no legal effect. in other words, the Judicial Branch must
exercise a sort of “suitabllity centroi” between domestic laws enforced in
specific cases and the American Convention on Human Rights. In this
endeavor, the Judicial Branch must take Into account no only the treaty, but
also the Inter-American Court’s interpretation of the same since, in the final
analysis, the Court Is the ultimate %nrerprm_er of the American anventionra"

1617. Throughout this application, the Commission has alleged that the
Venezuelan State violated, to the detriment of Mister Barreto Leiva, several
provisions of the Convention as a consequence of enforcing laws and regulations of
the Constitution and of the Code of Criminal Procedure that were in force at the
timea.

152. Specifically, the Commission considers that Article 73 of the Code of
Criminal Procedure as well as Article 60 of the 1961 Constitution, which
established that the whole summary investigation phase was secret and closed to
the accused and his attorney until an arrest warrant for the accused had been
executed, are incompatible with the Convention because, as it has been noted
throughout this report, they impede the effective exercise of judicial guarantees.

163. Likewise, the Commission considers that Article 82 of the Code of
Criminal Enforcement, which established the general imposition of the precautiopary
measure of preventive detention so long as there were indications of criminal
responsibility, Is incompatible with Article 7 of the American Convention which, just
as it has been interpreted by the organs of the inter-Armerican system, establishes
the purely procedural objectives of deprivation of liberty under the measure of

81 /A Court HLR., Case La Cantura. Judgment issued November 28, 2006. Series C No. 132,
par. 173; VA Court H.R., Case Almonscid Arellang et af. Judgment issusd Sepiember 28, 2008,
Series ¢ No. 154, peragraphs 123 a 125
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preventive detention which, as it has been reitarated, must be the exception and
not the rule,

164, The Commission notes and requests that the Court find that, although
this Jegal framework was replaced by the 1899 Constitution and by the Organic
Code of Criminal Procedurae of 1998, the fact that the victim was sanctioned by
laws that were incompatible with the Convention during the course of the
proceedings against him, violated the obligation to adopt domestic legal remedies
enshrined in Article 2 of the American Convention.®

VIII,  REPARATION AND COSTS

1B5. Based on the facts alleged in this application, and on jurisprudence
constante of the Inter-American Court which establishes that “it is a principle of
international law that any violation of an international obligation that has caused
harm generates the obligation to provide adequate reparation for that harm®, the
Commission submits its views 1o the Court with regard to reparation and costs that
the Venezyelan state must pay as a result of its responsibility for the human rights
violations committed in detriment of the victim.

166. Taking into account the Rules ¢f Procedure of the Court, which grant
the individual the option of seif-representation, the Commission will simply outline
the general criteria regarding reparation and costs that, it considers, the Court
should impose in this case. The Commission understands that, in accordance with
article 63 of the American Convention and article 23 and other articles of the Rules
of Procedure of the Court, the burden to substantiate fair compensation rests with
the victim and its representative. '

- AL '--Obligation to provide reparation Ce e S e e e
157, One essential role played by the justice sysiem is to remedy harm
caused to victims. This role must be expressed in the form of rectification or
restitution and not solely through compensation which neither re-establishes the
moral balance nor restores that which has been taken.

158. Article 83.1 of the American Convention establishes that : -

if the Court finds that there has been a violation of a right or freedom
protected by this Convention, the Court shall rule that the injured party be

% wWith regard to violation of Article 2 of the Convention, even though the laws incompatible
with the Convention had been rapealed at the time of the Court’s pronouncement, see: /A Court H.R.,
Case Montero Arsnguren et al. [Retén de Cetig). Judgment issued July 8, 2006: Series C No, 150,
par 135.

53 1A Court H.R., Case Cantoral Huamanl/ and Goercle Ssntacruz. Judgment Issued July 10,
2007, Series C No. 167, par. 168; I/A Court H.R., Case Zambrano Vélez et 8/ .Judgment issued July
4, 2007. Series C No. 166, par. 103; and /A Court HR.,H, Case Fscud Zepatse Judgment issued
June 4, 2007, Series C No. 165, par. 128,
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ensured The enjoyment of his right or freedom thsat was violated. [t shall also
rule, i sppropriate, that the consequences of the measure or situgtion that
constiwuied the breach of such right or freedom be remedied and that fair
compensation be paid to the injured party.

,(
&

169. As the Court has consistently established in its jurisprudence, “article
63.1 of the American Convention incerporates a common law that constitutes one
of the essential principles of contemporary international law with regard to the
responsibility of states. Thus, when an illegal act attributable to a state occurs, it
immediately triggers the international responsibility of that state for the violation of
an international law and the resulting obligation to provide reparation and to put an
end to the consequences of the violation"®,

160. Reparation is crucial in guarantesing that justice is done in individual
cases and it constitutes the mecdhanism which elevates the decisions of the Court
beyond the scope of moral sanctions. Reparation consists of measures aimed at
eliminating the effects of the violations committed, Reparation of the harm caused
by the violation of an international obligation requires, if possible, full restitution
{restitutio in integrum), which consists of returning the situation to what it was
before the violation took place.

161. The obligation to pay reparation, every aspect of which is regulated
by international law (scope, nature, method and designation of beneficiaries),
cannot be modified or ignored by the State obligated to pay it by invoking
provisions in its domestic legistation®

162. In this case, the Inter-American Commisslon has demonstrated that
the State has international responsibility for violating the right to personal liberty,
. . the right to_judicial guarantees and thé right 10 judicial protection of Oscar Barreto

Leiva, as well as for failure to comply with the obligation to align its domestic
legislation with the purpose and objsctives of the Convention.

B. Reparation measures

163. The United Nations Special Rapporteur on the Right to Restitution,
Compensation and Rehabilitation for Victims of Gross Violations of Human Rights
and Fundamental Freedoms has classified the components of that right accordmg to
four general categories: restitution, compensation, rehabilitation, and measures of

/

8% 1A Cowrt H.R.,Case Lo Cantuta. Judgment issued Novembar 29, 2008 Series C Np. 162,
par. 200; I/A Court M.R., Case of the Miguel Castro Castro Jail. Judgment issusd November 25, 2006.
Series C No. 180, per. 414: VA Court H. R., Cese Montero Aranguren et al. {Aetén e Catal.
Judgment laguad July &, 2006 Series ¢ Ne. 180, par. 116,

¥ /A Court H.R., Case Cantoral Huaman/ snd Garcie Sentecruz. Judgment issued July 10,
2007 Serles C No. 167, par. 180; /A Court H.R,, Case Zambrano Vélez et al. Judgment issued July
4, 2007. Series C No. 166, par. 148; /A Court H.R., Case La Cartuta. Judgment on the merits,
reparetions and costs. Judgment Issued November 29, 2006 Serles C No. 182, par. 200; VA Coun
H.R., Case of the Mfgue.’ Castro Castro Jail. Judgment issued November 25, 2006. Series C No. 160,
par, 415,
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satisfaction and guarantees of non-repstition.’® According 10 the United Nations
Special Rapporteur on the Impunity of Perpetrators of Human Rights Violations,
those measures include: cessation of existing violations, verification of the facts,
mass dissemination of the true facts about the events that took place, an official
declaration or judicial order reestablishing the dignity, reputation and rights of the
victim and of individuals with ties to the victim, an apology to include public
acknowledgment of the facts and accepting full responsibility for them, imposing
judicial or administrative sanctions on those responsible for the violations,
preventing new violations, etc,

164. For its part, the Court has pointed out that reparation measures tend
to eliminate the effects of the vioiations committed.” Such measures include the
different ways in which a State can meet its internatnqnai responsibility which,
under international law, consist of restitution, compensation, rehabilitation,
satisfaction and non-repetition measures,®®

185. Llkewise, the United Nations Commission on Human Rights has
determined that, (

{uinder international law, States have the duty to adopt, when the situation
réquires it, special measures in order to provide fast and fuilly effective
reparation. Reparation shall provide legal solutions, eliminating or repairing
the consequences of the harm suffered and evoiding the occurrence of new
violations through prevention and deterrence. Reparation shall be
proportionate to the gravity of the violations and of the harm suffered, and it
will include restitution, compensation rehabilitation, satisfaction end
guaranteas of non-repstition. " :

8 Principles and guidelines -on the right-ef victims of grave human rights violations end of -
violations of humanitarian law to receive reparation, dosument prepared by Dr. Theodore Van Boven in
accordance with resolution 1995/117 of the Sub-Commission on Human Rights. E/CN.4/
sub.2/1897/17.

¥ A Court H.R,, Case La Cantuta. Judgment on the merits, reparations and costs. Judgment
issued November 28, 2006 Serfes C No. 182, par. 20Z; I/A Court H.R. Case The Miguel Castro Castro
Jajl. Judgment issued November 25, 2006. Series G No. 160, par. 416; I/A Court H.R., Case of the
Drsmrssed Congressional Employees [(Aguedo Alfaro et al). Judgment on F‘reiammary Exceptions,
Merits, Reparations and Costs. Judgment lssued November 24, 2006. Series C No. 158, par, 144,

38 See United Natlons, Firal report presented by Theo Van Boven, Special Rapportaur for
Restitution, Compensation and Rehabllitation of Victims of Grave Human Rights Violations and of
Violations of Humanitdrlan baw, E/CN.4/5ub2/1950/10, July 26, 1980. Also see: /A Court MR,
Case Biake. Reparatlons {art. 63.1 American Convention on Human Rights). Judgmenst issued lanuary
22, 1888 Serles C No 48, par. 31; /A Court H.R., Cese Sudrez Rosero. Reperations (art, 63.1
American Convention on Humen Rights). Judgment Issued January 20, 1988, Series C No. 44, par.
41.

¥ United Nations, Commission on Human Rights, Sub-Commission on Prevention of
Digcriminetion and Proteotion of Minorities, E/CN.4/Sub.2/1896/17, The administration of justice and
the fiurman rights of detainees: Revised series of principles 8nd guidelines on the right of victims of
grave human rights violations and violations of humaniterien law to obtain reparstion, prepared by
Mister Thee Van Boven, in accordance with decision 1896/117 of the Sub-Commission, dated May
24,1996, par. 7. ‘
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1686. In light of the criteria established by Inter-American and universal
jurisprudence, the Commission submits its conclusions and demands with regard to
appropriate reparation measures in the case of Oscar Barreto Leiva.

1. Satisfaction and guarantees of non-repetition

167. Satisfaction has been understood to be any measure that the
perpetrator of a violation must adopt in accordance with interhational instruments or
with common law, for the purpose of acknowledging the commission of an illicit
act,®® This follows three actions which are generaily carried out in aggregate:
apology., or any other action acknowledging responsibility for the Violation in
question; when appropriate, trial and punishment of the individuals responsible for
perpetrating the violation, and adopting measures to prevent the recurrence of the
harm caused.”

168, In that sense, the Commission requests the Court 1o order, among
others, the following satisfaction measures:

' 1o publish in the print media the full text of the sentence the Court will
eventually hand down; and

= to publicly acknowiedge its international responasibitity for the violations
perpatrated and for the hanm inflidted, in the meaningful and dignlfled
manner that the objectives of the reparation demand; In consultation
with the vietim and his representative. '

169. On the other hand, the Commission considers that the State is
_obligated to prevent the recurrerice of human rights violations such as the ones we
are dealing with'in this case. Consequently, e Tommission feguésts that the Court™ —
order Venezuela to adopt the legal, administrative and any other type of measures
necessary to avoid the recurrence of similar actions, independent of the legislative
modifications already adopted after the violations in this case had taken place, and
which the Commission values as positive steps.

2. Compensation

170. The Court has established the essential criteria that must guide just
indemnification aimed at providing adequate and effective monetary compsensation
for the harm and damage suffered as a result of human rights vielations., The Court
has also established that indemnification is merely compensatory In nature and that
it will be granted for the period of time and in the amount necessary 1o compensate
for all material and immaterial damages caused.’?

%8 Brownlle,' State Responsiblity, Part 1. Clarendon Press, Oxford, 1983, pg. 208,
1 ldam.

22 YA Court H:R., Case La Cenryta. Judgment on the merits, reparations and costs.
Judgment [ssued November 28, 200G Series C No. 162, par. 210; VA Court H.R., Case Hilaire,
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2.1, WMaterial Damagss

171. The Court’s jurisprudence constante on reparation -has established
that material damages include emergent damages and lost wages as well as
immaterial or moral harm caused to the victim and. in some instances, to the family
of the victim.%?

172, Emergént damages is :nterpreted as direct and immediate material
consequences of the violations.”

173. Lost wages is interpreted as loss of income or economic benefits due
to a specific violation, and which can be quantified based on certain measurable and
objective indicators.”

174, Without detriment to the demands that the victim and his
representative may present at the appropriate time during the proceedings, the
IACHR requests that the Court, should it deem it pertinent and in light of its ample
powers in this area, grant the same amount in compensation for emergent damages
and for lost wages.

2.2. Immatetlal damages
176. With regard to immaterial damages, the Court has established that!

(iiminaterial damages could include suffering and harm caused to the direct

victims and their relatives, the undermining of values of great significance to
the individuals, as well as non-pecuniary changes in the living conditions of
victims_or their families. Since It is not possible to assign & prec:se monetary

“Value to immaterial damages for the purpose of providing integral reparation
te the victims, reparation can only be accomplished by iwo forms pf
compensation. First, by making a monetary payment or by providing goods
and services whose monstary value can be assessed as determined by the

Constantine and Benjemin et af. Judgment issued Juns 21, 2002 Series T No. 94, par. 204; VA
Court H.R.,, Case Garrldo and Baigorsia. Reparations (art. 63.1 American Convéntion on Human
Rights). Judgment issued August 27, 1888, Series C No. 39, par. 4.

. 3 §/A Court H.R., Case La Cantute. Judgment on the merits, reparations and costs Judgment
lssued Novembar 28, 2008 Series C No. 162, paras. 273 and 214; /A Court H.R., Case of the Migus/
Castto Castro Jail. Judgment issued Novpmber 26, 2008. Beries C No. 180, par. 423; i/A Court H.A.,
Case Tibi. Judgment issued September 7, 2004. Series C No. 114

# Corie IDH. Case La Cantwts. Judgment on the merits, reparations and cosis. Judgment
issued November 28, 2006 Series C No. 162, par. 215} /A Court H.R., Cese Loayzs Tamayo.
RAepergtions {art, 63.1 American Convention on Human Rights) Judgmenst issued November 27, 1998.
Series C No. 42, par. 147; and /A Court H.R., Case Aloeboeroe et al. Reparstions (art. §3.1 American
Convention on Human Rights). Judgment issued September 10, 1093, Series C No. 15, par. 50.7

¥ See for example, VA Court H.R., Case Carpio Nicolle et af. Judgment issued Navemher 22,
2004. Seriee C No. 117, par. 10B and fcl!ownrsg paragraphs; /A Court H.R., Cese De /s Gruz Flores.
Judgmein issued November 18, 2004. Serles C No. 118, paras. 151 y 152,
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court, commansurate with the judgment and in equitable terms. Secondly, by
carrying out publlc actions simed at paying tribute to the memory of the
victime, acknowledging their dignity, consoling their relatives, or by officially
repudiating the human rights violations in the specific casé and emphasizing
the official eommitment to take the necessary measures 1o prevent the
fecurrence of such vielatlons.®

176. In that context, the Commission requests that the Court, taking into
consideration the nature of the case and should it deem it appropnate, set the
amount of compensation for tmmatanal damages.

C. Beneficiary

177. Article 83.1 of the American Convention demands reparation for the
consequernces of a violation and “that fair compensation be paid to the injured
party.” The persons who must be compensated are generally those individuals
directly harmed by the consequences of the violation in guestion.

178. In light of the nature of this case, the bensficiary of the reparation
ordered by the Court as a result of human rights violations perpetrated by the
Venezuelan state is the victim already named in this camplaint.

D. Costs and expenses

_ 179. In accordance with the jurisprudence constante of the Court, costs
and expenses are included in the concept of reparation established in article 63.1 of
the Amencan Convention, since efforts made by injured parties or their
raprasentatlves 10 gain access to international law amply expenses and financial
commitments that must be compensated v

180. Based on the established precedent, the Commission requests, once .
the victim’s representative has been heard, that the Court order the Venezuelan
state to pay for necessary and reasonable costs and expenses, appropriately
documented, incurred in the process of lodging and pursuing this case in the Inter-
American Systemn of Human Rights.

IX.  CONCLUSION

%6 A Court H.R., Case La Cantuta. Judgment on the merits, reparations and costs. Judgment
lssued Novembar 29, 2006 Series C No. 162, par, 216; /A Court H.R., Case of the Miguel Castro
Castro Jail. Judgment issued November 25, 2008. Serlas C No. 180, par. 430 /A Court M.R., Cose
of the ltwengo AMassacres. Judgment iesued July 1, 2006. Series C No. 148, par. 383; I/A Court H.R.,
Case of the Pueblo Bello Massacre. Judgment issued January 31, 2006, Series ¢ No. 140, par. 2584,

¥ |JA Court H.B., Case La Cantuta. Judgment on the merits, reparations and cosis. Judgment
issued November 28; 2008 Series C No: 162, par. 243: /A Court H.R., Case of the Miguel Csstro
Castro Jail. Judgment issued November 258, 2006. Serfes C No 160, par. 455; I/A Court H.R., Case
of the Dismissed Congressional Workers (Aguado Affarc er al.}). Judgment on Preliminary Exceptions,
Merits, Reparations and Costs. Judgment Issued Novamber 24, 2008. Series C No. 158, par. 152.
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181. The absence of detailed notification of the victim of the crimes he
was being charged with due to the secret nature of the indictment phage prior 10
the issuance of an arrest warrant for the accused; the infringement on the victim’s
right to a defense which made it impossible for him to be advised by counsel of his
choice during the indictment phase and when testifying as the accused; the denial
of the victim’s right to aguestion and to cross-examine withesses, and te examine
the evidence being gathered and to mtroduce evidence to support his version of the
facts and discredit the body of evidence against him; the impossibility to appeal the
gentence because the vietim had been tried and convicted in & court of sole
instance by a judge who was not the competent authority; the arbitrary nature and
duration of the preventive detention which ignored the right 1o trial within a
reasonable penod of time and the guarantee of presumption of innocence; as well
as the application of laws during the criminal proceedings that are incompatible with
the Convention, constitute viclations of the rights recognized in articles 7.1, 7.3
7.5, 8.1, 8.2.b, B.2.c, 8.2.d, 8.2.f, 8.2.h and 25.1 and failure to comply with the
duty to adopt domestic legal rmeasures as established in article 2 of the same
instrurnent.,

X. PETITIONS

182, Based on the facts of the case and on the legal arguments presented,
the Inter-American Commission on Human Rights requests that the Court conclude
and declare that the Bolivarian Republic of Venezuela, in detriment of Mr. Oscar
Barreto Leiva, violated the rights recognized in articles 7.1, 7.3, 7.5, 8.1, 8.2.b,
B.2.¢c, B.2d, 8.2.f, 8.2.h and 2B.1 of the American Convention with regards 1o
the general obligation of the State 1o respect and guarantee those rights and to
adopt domestic legislative measures as established in articles.1.1 and 2 of the same
instrument. ' :

And, therefore, to order the State
a) to grant the victim adequate reparation to include fuil satisfaction

for the violation of his human rights;

b) to publicly acknowledge its international responsibility for the
facts in this case;

£} to adopt [egal, administrative and other types of measures
necessary 1o prevent the recurrence of violations similar to those
which constitute the basis of this case; and

d) to pay the costs and legal expenses incurred in pursuing this case
in the inter-American system.

Xl.  SUPPORTING EVIDENCE
A Documentary evidence

183. The following is a list of documentary evidence currently available
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APPENDIX 1. IACHR, Report No. 31/08 (admissibility and merits), Case 11.663,
QOscar Barreto Leiva, Venezusla, July 17, 2008; Appendix 1.

APPENDIX 2. File of the proceedings before the Inter-American Commission on
Human Rights.

ANNEX 1, Constitution of the Republic of Venezuela, January 23, 1981,

ANNEX 2. Code of Criminal Procedure of July 13, 1926, partally
modified by laws of August B, 1954; Juns 26, 1957; January 27, 1962
and December 22, 1985.

ANNEX 3. Organic Law for the Protection of the Public Heritage,
December 23, 1982.

ANNEX 4.  Citation notice issued by the Superior Court of Protection of
the Public Heritage, dated February 4, 1893,

ANNEX 5. inftial  testimony of Mr. Oscar Barreto Leiva before the
Superior Court of Protection of the Public Heritage.

ANNEX 6.  Degision of the Full Supreme Court of Justice, June 8, 1993,

ANNEX 7.Citation notice issued by the Court of Substantiation of the
Supremes Court of Justice dated September 28, 1983,

ANNEX 8.Notice of citation agréement issued by the Court of Substantiation
of the Supreme Cpurt of Justice, dated December 14, 1893.

- ANNEX 8.Testimony of Mr. Oscar Barreto leiva before the Court of
Substantiation of the Full Supreme Court of Justice,

ANNEX 10. Certificate of Good Conduct Issued on June 6, 1995, by the
office of the Director of the prison /nfernado Judicial “El Junguito,”

ANNEX 11, Decision of the Full Supreme Court of Justice dated August 8,
188b.

ANNEX 12. Decision of the Full Supreme Court of Justice dated October
31, 1885, ‘ )

ANNEX 13. Document addressed to the Supreme Court of Justice by'
defanse attorneys for former president Carios Andrés Perez, January 30,
1896,

ANNEX 14. Judgment handed down by the Supreme Court of Justice on
May 30, 1898, in the trial of Carlos Andrés Pérez Rodriguez, Alejandro
lzaguirre Angeli, Reinaldo Figueredo.

ANNEX 15. Decision of the Supreme Court of Justice, June 13, 1996.
ANNEX 16. Press articles.
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ANNEX 17. Copy of the Power of Attorney issued to Carlos Armando
Figusredo Flanchart.

B. Witnesses

184. The Commission requests that the Court hear the testimony of the
victim, Oscar Barreto lLeiva, who will testify on the criminal proceedings against
him; the obstacles he faced In the search for justice in thig case; the consequences
suffered in his personal, family and professional life as a result of the human rights
viclations, among other aspects regarding the purpeose and objective of this
complaint.

cC. Expert witness

185. The Commission requests that the Court hear from an expert on the
code of criminal procedure in Venezuela, whose identity will be revealed to the
Court at the appropriate time, who will provide expert testimony on constitutional
and criminal law and on the laws governing the protection of the public heritfage
that were in force at the time the criminal proceedings referred to in this complaint
were carried out; and on the reforms implemented in those areas following the
conviction and sentencing of the victim, among other aspacts regarding the purpose
and objective of this complaint,

Xll.  VICTIM INFORMATION

186. Pursuant to the provisions of article 33 of the Rules of Procedure of
the Court, the Inter-American Commission submits the following information: the
~original complaint was filed by Mr. Ogcar Barreto Lejva, represented by attorney
Carlos Armando Figueredo Planchart. ST o T e T

187. The victim has authorized attorney Carlos Armandeo Figueredo
Planchart 1o represent him during the legal phase of the preceedings in the inter
Ametican system.?’® The representative of the victim has listed his address as:

- \

Washington, D.C. '
October 31, 2008

) " Anexo 17, Copia del Poder de representacién otorgade en favor de Carlos Armandp
Flgueredo Planchart.
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