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APPLICATION OF THE INTER·AMEfliCAN CQMMISSION ON HUMAN RIGHTS 
TO THE INTER·AMERICAN COURT OF HUMAN RIGHTS 
VERSUS fHE BOLIVARIAN REPUBLIC OF VEN!=ZUELA 

CASE 11.663 
OSCAR BARRETO LEIVA 

l. JNTRODlJCTJON 

p 004 

1. The Jnter·American Commission on Human Rights (hereinafter the 
"lnter·American Commissiof1" or the "Commlssion"), files with the lnter-Amerlcan 
Court of Hurnim Rights (hereinafter the "lnter·American Court" or the "Court") the 
application, case number 11.663, Osear Barreta L.eiva, against the Bolivarian 
Republic of Venezuela (hereinafter the "State" or the "Ven(lzuelan state"), for its 
respcinslblllty in violating the rlght to judicial guarantees in the criminal proceedirig in 
which Mr. Osear Barreto l.eiva (hereinafter the "victim") was convicted of crimes 
against PL!blic property as a result of his actions while serving as Director General, 
Department of Administration and Services of the Mlnlstry of the Secretariat of the 
Presidency¡ and, conseqwentlv. of further violations of the yictim's right to personal 
liberty and. of the right to judicial protection. 

2; The lnter-American Commission requesi:s that the Court establish the 
international responsibility of the Venezuelan state whlch has failed to coinply with 
its international obligations by violating artlcle 7 (right to personal liberty), article a 

- - -- ------ - --(right---to ~judic:ial-guarantees) and -article -25-.{right---to .judicial .. protection) .. oLthe. 
American Convemion on Human Rights (hereinafter the "American Convention" or 
the "Conventlon"L with regard to the general obligation to respe>ct and guarantee 

---the -human-rights-reoognized in 01rticle- 1. t 9f -the-same-instrumerlt -and the obligation 
to adopt domastlc legislation establlshed In article 2 of the Convention, In detriment 
of Osear Barreta Leiva. · 

3. This case has been processed in accordance with the provisions of 
the American Conventipn and is submitted to the Coun h1 at:cordance with article 
33 of the Court's Rules of Procedure. A copy of report 63/06, preparad in 
aqcordance with article 37.3 of the Rules of Procedure of the lnter-American 
Commissiori on Humar] Rights (hereinafter, the "Rules of Procedure of the 
Comrnission") and article 50 of the Convention, 1 is attached as an annex. 

4. The commission considers thai: the filing of this t:a\Se with the Court 
is justified due to the need to obtain justlce and reparation for the vlctim. 
Furthermore, the Commis¡;ion considere that this case provides an opportunity to 
develop inter-Amerlcan jurisprudef1ce with regard to baslc judicial gu:;¡rantees in 

1 IACHR, Report No. 31/08 (admissibility and nierits)¡ Case 11 ,663, Osear Barrero Leiva1 

Venezuela, July 17. 2008; Appendix 1 
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criminal trials, especially, the guarantee to a competent judge and the right to 
appeal t11e judgment. 

11. PURPQSE 

,,\ -~:¡\'(\ {\ () 1) 

5. The purpose of this application is to respectfully request the'l!:;BuH l¡/oi1 i1 
find and declare that the Bolivari.an Republic of Venezuela violated, w the detriment 
of Mister Osear Barreta Leiva, the rights recognized in articles 7. 1, 7 .. 3, 7 .5, 8.1, 
8.2.b, 8.2.c, 8.2.d, 8.2.f, 8.2.h y 25.1 of the American Convention wlth regard to 
the general obligations of the state to respect ¡md guaramee human rights and to 
adopt domestic legislation; established in articles l. 1 and 2 of the same instrument. 

6. Consequently, the lnter-American Commission requests that the Court 
order the State to: 

. 
a) grant the victim appropriate reparation to ihclude full satisfaction 

for the human rights violations 0ommitted to hls deulment; 

b) publlcly aci<nowledge lnternatlonal responsibility for the facts in 
this case; 

e) adopt the necessarv legal, edrilinistrative and other types of 
measure:;¡ to prevent that tacts similar to those that form the basis 
of this · complaint are repeated; and · 

d) pay the costs and legal expenses lncurred in pursuing this case in 
the inter-Arnerican system. 

111. REPRESENTATION 

7. Pursuant to artic!es 22 and 33 of the Rules of Procedure of the Court, 
the Commission has designat~d Cotnmissi6rier Paulo Sergio Pinheiro, and his 
E;xecutive Secretary, Santiago A. ¡;:anton, as the Commission's delegates in this 
case, Deputy Executive Secretary, Elizabeth Abi-Mershed and attorneys Juan Pablo 
Alban Alencastro, Veronica Gomez, Debora BÉmchoam y Silvia Serrano, specialists 
of the Executive Secretariat of the Commission, haVEl been designated legal 
counsel. 

IV. JURISDICTION OF IHE COURT 

8. \Jnder the provisions of article 62.3 of the American Convention, the 
Court is competE!nt to hear any case concerning the interpretation and appllcatlon of 
the provisions of the Convention that is submitted to the Court, provided that the 
States Parties to the case recognize or have recognized the Court's jurisdiction. 

9. The Court is competent to hear the case, The Venezuelan state 
ratified the American Convention on August 9, 1977, and recognized the 
jl,Jrisdiction of the Court on June 24, 1981. 
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V. PROCESSING BEFO RE THE INTER-AMERICAN COMMISSION
2 
~~ti (1 1 f\ {) 

1 O. On August 9, 1996, the Commission received the initial petition and 
on September 16, 1996, the Commission forwarded the relevant sections of the 
petition to the State requesting that the State provide wlthln a period of 90 days 
any informatlon it considered pertinent as well as any other conslderations in arder 
to determine if all domestic remedies had been exhausted in this case, On the same 
date, the petitioner was notified of the f!Umber assigned to the petition and that the 
processing of the petltion had begun by forwarding the relevant sections to the 
State. At the same time, the Commission requested the petitioner to provide any 
additional informai:ion that could help verify the facts outlined in the complaint. 

11. On February 3, 1 997, then Commission received a communicatjon 
from the State in which it provided information about sorne Óf the facts described in 
the petition, and offered arguments against sorne of the violations denounced 
without claiming in its defense that domestic remedies had not been exhausted. 
On February 11, 1997, the C<;>mmission forwarded to the petitioner the relevant 
sections of the State's communication and requested thé petitioner to submit its 
observations, as well as any new or supplementary information, within a period of 
45 days. _, 

12. On March 24, 1997, the Commission received two communications 
from the pe"tltloner providing annexes to the initial petition as well as observatiom; 
to the State's c<;>mmunication, The relevant sections pf these comrnunications were 
forwarded to the State on March 26, 1 997, requesting that the State submit its 
reports on the case wjthin a period of 30 days. 

- ----- - -- ---- ----- -- --1-3-;-- -0n--;)uly--11;-A99-7-,--th" Gommissiori -received-a-communication- from-- ---------- --
the State and the relevant sectipns ot that communicatjon were forwarped to the 
petltioner on July 22, 1997, who was granted a period of 30 d¡3ys to submit his 
observations. On September 26, 1997, the Commissión received a note from the 
petitioner answering the previous communication trom the St¡ne. On October 16, 
1997, the petltionsr's note was forwarded to the State and it v.Jas requested that 
the State submit its report on the case within a period of 30 days. 

14. On February 1 O, 1998; tha Commission received written 
com.munication from the State 'responding to the petitionar's previous note. On 
February 12, 1998, the State.'s communication was forwardsd to the pefitioner 
who was granted a period of 30 days to subrnit his observations. On 1\ilarch 30, 
1998, the Stai:e's communicatiqn was again torwarded to the petitioner who was 
granted a new 30-day period to respond. 

2 The actions mentioned in this section are lncluded in the case tila of the processing befare 
the IACHR. Appendix 2. 
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15. On April 8, 1998, the Commission received a written note from the 
petitioner In whlch, In addltion to submitting his observations, the petitionar 
requested a he¡¡ring on the. case. On June 1 O, 1.9.98, the Commissian forw'lrdeR 
this note ta the State, and requested that the State submit its observatians within a 
perlad af :JO days. On · Febru¡3ry 19, 1999, The Cammissicin r13celved a 
cammunicatian from the petitionsr raquesting a decision on the admissibility of the 
case. 

16.. On February 23, 1999, the Commission notified the petitioner and the 
State that it was offering to assist both parties to reach a friendly settlement an<:l 
requested that the parties respond withín a perlad of 30 days. On March 5, 1999, 
the C.ommission receíved a note from the petitioner indicatíng that he was not 
opposed to a friendly settlem_ent.. Thís communícation was forwarded to th\'l State 
on March 8, 1999, and it was requested that the State submit its observations 
within a perlad of 30 days. 

17. On September 16, 1 fl99, the Commission again notified the State of 
the offer to reach a friendly settlement and indícated that it no response was 
received from the State, the case would pr?ceed. On Octol:¡er 6, 1999, the 
Commission recelved a c.ommunlcatlon from the petitioner indicatíng that, sinoe the 
State had not responded, he was requesting the Commis.sion to íssue íts repqrt with 
regard to the admissíbíllw ot the case. 

18. On February 17,2000, the Commission reqeived 0ommunication from 
the petitioner who again requested that the Commíssion issue its decísíon on the 
admissibility of the eMe. Thís oommunication was forwarded to the State on 
March 13, 2000 .. 

-·- -- --- -1-9, ·· -- Gn- ;;,l~;ly--2-7, -200Q,-the -G0 mmissíon-sent-the-State- a- communic.atíof.l-- - _ 
requestíng that the State submit whatever lnformatlon lt consldered relevam to the 
case withín a period of 30 days. · 

20. On August 11, 2000, the Commission raceived communication from 
the petitioner, again requestíng that the Commission issue a qecísíon wi\h regarq to 
the admissibílity of the case and also requestíng a h('aring. On August 14, 2000, 
the Commission forwarded the pétitioner's communication to the State and 
requested a response from the StE!te within a perlad of 30 days. 

21. On September 13, 2000, the Commíssíon receíved a communíoatíon 
from the State índioating that it h<!d engaged in sorne communication with the 
petitioner wjth r'?gard to a pqssíble friendly settlement but that the petitioner had 
state¡j that, for the time being, it preferred not to discuss the victim's case. On 
September 26, 2000, the Commission received communication from the petitioner 
again requesting that the Commission issue íts dedsion on the admísslbllity of the 
case. 
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22. . On October 4, 20QO, the Commission forwarded to the petitioner the 
relevant sections of the State's respo!lse received on September 13, 2000, and 
gramed the . .petitioner a period of 45 days to submit his observations. 

23. On November 1 O, 2000, the Commission recelved a communication 
from the petitioner indicating that. in the conversations it had held with the State 
regarding the possibilitY of reaching a friendly settlement, the State had firmly 
refused to discuss the subject because the Commission had not issued a decision 
on the apmissibility of the case. 

24. On December 5, 2000, the Cpmmission forwarded to the State the 
petitioner's communication and requested that the State submit its observatlon 
within 30 days. The State did not comply with the request. 

25. On M ay 16, 2001, the Commission received communication from the 
petitioner reiterating his request that the Commisslon issue its decision on the 
admlssÍbility of the case. On March 18, 2002, and on August 22, 2002, the 
Commission received communications from the petitioner requesting the 
Commission's decision on the admissibility of the case. On January 22, 2004, the 
Commission received a communication from the petitioner requesting information on 
the status of his case. 

26. On May 12, 2005, the Commlsslon sent communication to the 
petitioner requesting updated information on tl;e case, specifically with regard to 
the conditions of incarceration of the victim, within a period of 30 cjays. · 

27. On June 23, 2005, the Commission received communication from the 
petitioner providing additional information on the case. On July 14, 2005, the 

---Gommission-,forwarded·-the-relevant-sections-o.f-the .. petitioner!s-communication-of_._. ___ _ 
June 23, to the State, granting ita perlod of 30 days to submit its observations. On 
August 12, 2005, the State requésted the Commission to grani: it an extens.ion to 
submit its observatioris. A 30-day extension was granted by the Commjssion 
beginning on September 1, but the State's observations WE¡re not recelved. 

28. On December 4, 2006, the Commission notified both parties th¡n, 
under the provisions of articje 37.3 of the Commission's Rules of Procedure it had 
decided to postpone issuing a decision on admissibility until it had declded on the 
merits of the case. In that same c;ommunication, the Commission reqi,Jested that 
the petitioner subrnit additional. observations on the merits ot the case within a 
period of two months. 

29. On January 16, 2007, the petitioner requ,ested a hearing with the 
Commission to discuss the case. In a communication datad February 21, 2007, the 
Commission informad the petitioner that, due to th'e large number of j1eadngs 
requested, it would not be possible to accommodate his request. The petitioner did 
not provide additional obseryations on the merits of the case. 

HORA DE RECEPCióN ENE 5 1:02PM HORA DE IMPRESióN ENE 5. 1:14PM 



JAN/05/2009/MON 03 59 PM p 009 

8 

30. On October 19, 2007, the C.ommlssion requested that the petitioner 
provide a co¡:¡y of the victim's guilty sentence dated May 30, 1996. In a 
comr:nunication date ,January .24, 20Qf,l, th'ª petitioner indicatecj th<'!t it had 
submitted the sentence together with the petition in 1996. 

31.. On November 6, 2007, the Commission requested th~ State to 
forward a copy of the victim's guilty sentence dated May 30, 1996, and that, in 
a0cordance with :rhe Commission's declslon to postpohe the admlssibility phase 
until the stage on the merits of tlie case, to submit additional observations on the 
merits of the case within a perlad of two rnonths. As of the date of approval of the 
report on the merits of the case, the Commission had rieither received the 
information it had requested trom the State nor the additional observations it had 
requested from both parties on the merits of the case. 

32. Within tha framework of the 132"" Regular Sesslon, on July 17, 
2008, the Commission approved the Report on AdmissibilitY and Merits 31/08, 
pursuam to artide 37.3 of the Rules of Procequre ot the Commission and articls 50 
of the Convention. In this report, the Commission concluded that: 

the petition was admissible and that the Venezuelan state violated, in 
detriment of the victim; the rights reQognized In artlcle> 7. (, 7,3, 7.5, 8.1. 
8,2, 8,2 b, 8.2.c, 8.2.d, 8,2.f, 8.2.h end 25.1 of the American Convention 
with regard to the gene!'el obilgatlon to respect end guarantee thosé right> 
and to edopt the <;!omestic legal measures established in articles 1 . 1 end 2 of 
the.sameciAstrument - . 

33. In the aforementioned report, the Commission made the foii~Jwing 

recommendations to the Venezuelan state: 

* -··--- - ·-- -·· -· • -- ---- • --·-·r.TOEtao-pt -tñe rl9Cessarv rñEii:iSüres-tpT·-oEfcar --sarreita-~i:.eiva- to-·ttr~lve·-·- -- · --- ··-·- --·· ··--·- -
adequate and timely repa~ation that would provide tull satisfaction for the 
viol~tion of human rights outllned in this re port. 

2, To acknowledge publicly its international responsibility for the faots in thls 
case. 

34. The report was forwarded to the state on July 31, 2008·, with the 
request that it lnform the Commission within a period of two months of the•actions 
taken to implement the recommendations Qantained in the report, in accordance 
with the provisions of article 43.2 of the Rules of Procedure of the Commission, 

35. At the same time, P\Jrsuant to article 43.3 of its Rules ot Procedure, 
the Commission notified the petitloner that the Repon on the Merits had been 
approved and then forwarded to the State, and raqussted that the petitioner notify 
the Commission within one month of his position regardlng the eventual filing of the 
case wit~ the lnter-American Court. · 
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36. On September 5, 2006, the petitioner notified the Commlsslon of the 

vlctim's wish that the case be submitted to the lnter-American Court of Human 
Rights. 

37. As of the da1e thls case was submitted to the Court, the Commission 
had not received any response from the State with regard to what actions had been 
taken to implement the recommendations contained in report 31/08. 

38. On October 29, 2008. taking into consideration the Jack of 
information regarding any substantive progress made in the effective 
implementation of its recommendations. the Commission, within the framework of 
the 133"' Session, decided to submit thls caseto the lnter-Amerlcan Court. 

VI, FACTS 

39. At the time that the facts that constitute the basis for the 
lnvestlgatlon and for the criminal proceeding described in this section of the 
complaint tooi< place, Mr. Osear Bárreto Leiva was the Director General, Departmerit 
of Administration and Services, Ministry of the Secretary ot the Presidency of the 
Republio, a fact confirmad by the Venezuelan state durlng -che processing of the 
case befo re the lnter-American Commission. 3 

40. Qn February 4, 1993, Mister Osear B¡¡rreto Leiva was summóned to 
appear before th(') Superior Court fór Safeguarding Public Assets to testify in the 
investigation phase of a summary proceeding initiated by that office, and was 
warneq that if he failed to appear, he would be subject to crimin<ll sanctions 
established in the Crirninal Cod~4 • 

· - - · - 4·1,-·· · On February·-1 O;· -1 993,-Mr,-Oscar· Barreto · beiva -appeared- be-fo~e-the .. 
Superior Court for Safeguarding Public Assets and tesi:ified without being sworn In 
and after belng advised of his constitutional right to refuse giving testimony that 
may incriminate him, his spouse or relatives within the fciUrth degree of 
consanguinity or the second degree óf affinity". Sorne time after Mr. Barreto Leiva 
bagan testifying, Prosecutor 70 of the Public Ministry enterad -che courtroom. Mr. 
Barreta Leiva cóntinued testifying and later, Prosecutor 118 of the Public -Ministry 
joined the proceedings. The testimony continuad and then Prosecutor 63 of the 
Public Ministry also joined the proceedings.O · 

3 Note from the State received on February 10, 1998, case file, process1ng be·fora tlle lACHA 
Appendix 2, · 

4 Summons notice issued by the Superior Court for Safeguarding Public Property, dated 
February 4, 1993, Annex 4. 

5 lnit/a/ testlmony of Mr. Osear Barfet9 Leiva befare the Superior Court for Safeguarding Public 
Property, Annex 5. 

6 lnlt!al téstimony of Mr Oscal' Barre1;o Leiva befare the Superior Court for Safeguarding Publlc; 
Property. Annex 5 
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42, On March 11, 1993, the 'Prosecutor General requested the Supreme 
Court of Justice (hereinafter SCJ) to grant a preliminary hearing on the merits 
against then-President of the Republic, Carlos Andres Perez; then-Senator, 
Alejandro lzaguirre Angeli; and then-Representative, Reinaldo Figueredo Planchart, 
all for the e;: rimes of em!Jezzlemem and mlsappropriation of public funds 7 • 

43. On March 30, 1993, the Superior Court for Safaguarding Pu!Jiic 
Assets submitted to the SCJ the indictments in the case". 

44. On May 20, 1993, the SCJ deterrnined that rnerits existed to tai<e the 
aforementioned individuals to tria l. On M ay 21, 19!:!3, th\3 Sen ate issued the 
appropriate authorization and on May 26, 1993, the SCJ agreed to proceed with 
the case against Carlos Andres Perez9

• 

45. On May 27, 1993, the Chamber of Oeputies of ttie National Congress 
agreed to lift the parllamemary Jmmwnity of Reinaldo Figueredo Planchart, and on 
June 2, 1993, the Senate agreed to lift the parlíamentary immunity ot Alejandro 
lzaguirre Angeli 10

• · 

46. On September 29, 1993. Mr. Osear Barreta Leiva was summoned to 
appaar on Oct<;Jper 6, 1993, befare the Substantiation Court of rhe Suprema qourt 
of Justice. in arder to provide witness testimony in a summary lnvestlgatlon being 
con(jucted by the Court". · 

4 7. On October 5, 19!:!3, Mr. Osear Barreta Leiva appeared without 
defensa coun¡¡el before the !?ubstantlatlon Court of the PlenarY Chamber of tha 
SCJ12

• 

--- -- ·-·- -- - -48~ --On Deoember -1-4, ·-l993r- the--Subs.tantiatiol:l .. Court.-of_ .the ... _Btenary. _ 
Chamber of the SCJ deténnined that it would be appropriate to summon Mr. Osear 

7 Judgnient issued by tha ·suprome Coun of Justlce ot Venezuela on Máy 30, 1996, in tl.1e 
~rial of ~~r!os An9rés Pérez RodrCguez, Alejandro lz!'lguirre Angeli, Reinaldo Figueredo Plahchart, Osear 
Enrique Barreta Leiva and Carjos Jesús Vera Aristigueta, folio 3, Annex 14. 

a .Judgment, lssued Pv the Supreme Court of Jus'tlce of Venezuela on May 30, J 9~6, in the 
tris! of Cárlos Andrés Pérez Rodrrguez, AIJ::!jandro Jzaguirre Angeli, Aeinaldo Flgueredo Planchart, Osear 
Enrlq\Ja 13arreto !-eiva .and Carlos Jesús V~r'a Aristiguet3, folio 4, Annex 14. 

. 
9 Judgment issued by the Supr'anv3 Co.urt of .Jusrice of Venezuela on may 30, 1996, in the 

tr!al of Carlos Andrés Pérez Rodríguez, Alejandro lzagL!Irre Angeli, Reinaldo Figueredo Planchart, Osear 
Enrique B<!!rreto Leiva and Carlos Jesús Vera Aristigurna, folio 4 y'5, Annex 14. 

10 Jwdgment issuad by the Suprema Court of Justice of Venezuela on M~y 30, 1 ~96; in the 
tria! of Carlos Andrés Pérez Rodrrguez, Alejandro lzagulrre Angeli, Reinaldo Figt.Jeredo Pl¡¡¡nchart, Osear 
Enrique Barreta Lelva ;:l.nd Carlos .Jesús Vera Aristlgueta~ talio 5, Annex 14, 

11 Svmmons notice issued by the Substantiatíon Court of the Suprema Court of Justice, datad 
September 29, 1993, ¡:\nnex 7. 

12 :Judgment íssued by the Supreme Court of Just!ce ot VeneZuela on May 30, 1996 .. in the 
tria! of Carlos Andrés P·érez Rodríguez, Alejandro lzagulrre Angeli, Rein?Jldo Figueredo Planohart, Osear 
Enrique Barreta Lelva and ~arios J~sús Vera Aristfgueta, follo 26, Annex 14. 
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Barreto Leiva, Mr. Carlos Vera Aristigueta ~nd Mr. Tirso Ramos, to 
informativa testimony in the proceeding. On that sama date, summons 
aforementioned individwals were issued. " 

p 012 

provide 
for the 

49. On December 15, 1993, Mr. Osear Barreta Leiva appeared without 
defensa counsel before the Substantiation Court of the Plenary Chamber 9f the SCJ 
and testified without being sworn in, atter being informad of the grounds for his 
summons and of the legal principie that exempts him from being a witness against 
himself In acc'ordance with the provisions of article 6b of the constitution in force at 
the time, and of article 1 93 of the CEC also in force at the time. Two prosecutors 
from the Public Ministry especially designated to take part in tlie proceedings were 
al so present. 14 

50. In his testimony, Mr. Osear Barreta Leiva said: "1 am ready to 
cooperate with this High Court as 1 did ttw first tima 1 testified as a witness, and 
alth 0 ugh 1 personally and morally regret tha change to being classifjed an accused 
person, 1 will try to cooperate fully with whatevar 1 am asked so long, ot course, as 
1 do npt íhcriminate myself. That's aiL" In this tastimony, Mr. Osear Barreta Leiva 
reiterated in f!JII the testimony he had given on October 5, 1993, and he also 
relter¡¡ted the testimony he had given on February 1 O, 1993, and clarified so me 
aspects of the testimony. In this same testímony, Mr Osear Barreta Leiva, poínted 
out: "1 has b¡¡¡en my intention all along, and it will remain so, to provide the truth to 
thls high court put, In all honesty, 1 must express my frustration and pain to be here 
today testifving as a suspect, aven though 1 comé with the same disposition tó try 
to help clarify the truth in a disinterested manner although with more interest when 
1 testify as a suspect. "15 · · 

51. On May 18, 1994, arrest warrants were issued tor Carlos Andrés 
--- , ___ c·--Pérez-, -Aiejar-~dre- -lzaguirre -and--Reinald0-Figueredo _glanchart--for-the--cri¡:nes_of __ ·-- __ -··-· 

embezzlement and misappropriation of public funds, as well as for Carlos Jesús 
Vera Aristiguieta and Osear Barreto LeiVC\, for the crime ot complicity to 
misappropriate public funds, typified in a!'ticle 80 of the Organíc Law for 
Safeguardlng Public Assats, which prescríbed a sentence of 6 months to 3 years in 
jall for that crime .. 16 

1
:3 Summons issued by the suqstantiation Court of tha Suprefne Court of Justice dated 

Deoempsr 14, 1993, Annex 8. 

lll Testil:nony of Mr. Osear Barreto Leiva befare the Substantiation Court of the Plenary 
Chamber of the Supreme Court of Justice, Annex 9. 

16 Testlmony of Mr, Osear Barreta Leiva befo re the Substantlatlon Court of the Plenary 
Chamber of the Suprema Court bf Justioe, Annex 9. 

te Decision of the Plenary Chamber of the Supreme Court of Justice, dated August 9, 1995, 
Annex 11. 
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52. The atorementioned arder was enforced on May 25, 1994. At that 
time, the vlctlm was detained at the "El Junquito" jail, after surrendering to the 
Judicial Police. 17 

53. On June 8, 1994, the SC.J issued a decision on its competence to try 
Alejandro lzaguirre, Reinaldo Figueredo Planchart and other persons connected to 
the facts. together with the formar President of the Republic, Carlos Andrés Pérez. 
The SCJ outlined the following considerations: 

Competence racione personal! is exceptionaL Notwithstanding the universal 
principie adoptad by most constitutions that guarantees equallty befare the 
law, which is also established by our constitution, there are exceptions and, 
because of their rank and the natura of thelr duties, certaln indlvlduals enjoy 
procedural privileges. This competence is determined by the Constitution of 
the Republlc, the Coda of Criminal Prooedure, ánd the special laws · that 
speclfically regulare it but, as previously stated, its application is restrictive. 

The Suprema Court qf Justice is competent ratíone personBe to hear crirninal 
offenses committe¡d by the President of the Republic and, with prior 
authorilation of the Senate, will continua to hear the case until a final 
judgment is issued. On the other hand, with regard to the trial of members of 
Congress in a cowt qf law and, in the event that it is determinad that there 
are grounds to proceed with ·a tria! and that the appropriate chamber of 
Congress has lifted parliamentary immunity, the case files wlll be referred to 
the Ordinary Court with jurisdictlon if it is a misdemeanor, or the Suprema 

' Court of Justice will continua to hear the case it it concerns polltlcal crimes .. 
This is estabiished in the last section of article 149 of the Organlo Law of 
the StJpreme court of .Justice. 

However, th13 constitutlonal privilege granted to the President ·ot the Republic 
·-under ·the-·provisions ot anicle--125,-paragraph-1 ,-case- of reoord,:-that. not-.. 

only the pre.llmlnary hearlng but also the tri al of the President be heard by the 
Highest Court, tacitly annuls even the principie of appeal, ¡¡nd, in arder to be 
prpperly exerolsed, lt requlres that the general principies that constitute due 
process be applied, among tliom, respect for the principie of oo'mpetence on 
the basis of connectlon. 

The aforementionad is also recognized by the Organic Law tor Safeguarding 
Publio Assets whioh, al>hough in erticle ~2 establishes that the Su.perlor 
Courts for Sefeguardlhg Publio Assets shall have jurísdiction in the first 
instance tQ determine if there are grounds for a tríal, to hear the case and to 
issue decisions in the trials of deputies and senators of the National 
Congress for crimes established In that law, In artlcle 89 lt makes reference 
to ancillary jurisdíctlon wl1en establishing that, when sorne of tha public 
servan;s mentioned in article 82 are named perpeuators, accomplioes or 
accessories, and, at the sama time, civil servants or private indiVidual~ who 
must be triad by Courts of First lnstance for vlolatlons established in (sial 
that la"'!, the Superior Court for Safeguarding Public Assets shall have 

17 <4ood Conduct Certificate lssued on .Juno 6, 1195, by the Direotorate of Prisons, 11 EI 
.Junqulto" Detentlon Center, Annex 1 O 
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jurisdiotion to hear all those cases. This is also reinforced by article 154 of 
the Organio Law of the Suprema Court of Justice which refers to the Code 
of Cr"iminal Procedure in thls manner: "Under the provisions of this section, 
the rules of the Coda of Criminal Procedure on this subject shall be applied." 

In a criminal triel, competence is a manar of pubiic arder and it is so 
established in the Coda of Criminal Procedure. In fact; artiole 27 of the Code 
of Criminal Procedure establishes that only one of the competent courts will 
uy crimes related to each other ¡¡nd article 28 defines what should be 
considerad relatad crimes. That connection a¡muls the general principies that 
establish competence In criminal matters and it could be subjective or 
relating to the perpetrators of the crime, or objective or releting to punishable 
acts. In either case, there cannot be separaw proceedings; that would 
undermine the unity of the case and there co<Jid be a risl< that contradictory 
judgments would be lssued; therefore the proceadings must be combinad to 
avoip that risk. Among the cases of connectivity, the law establishes 
connection by, unity of crimes, where severa! individuals appear responsible 
for the sama punishable offense, either as perpetrators, accomplices or 
accessories. There must then be only one investigation that cpvers 
perpetrators and participants since, presumably, al! have participated in soma 
way in the commission of the crime and their individual responsibílity will be 
determinad during the tria!. 

Tl]e unity of the case does not allow then to lnltiate two sep!'irate 
pri:>ceedings for the same crimes or that indlctments, which are essemial, be 
issueq by different juclges, because lt wou!d alter the riature of the penal 
action and wou)d work against the principies of unity, economy and 
procedure! speed. Therefore, to the extent possible, the combinarion of 
proceedings thBt haVe tho~e conneotions betv.reen thÓm must be erisured if1 
arder to prevent possible cpntradictoiy judgments and even conflicts derived 
from res judicara. · · · 

In light of the preoeding, it is ordered that the Superior Court for 
Safeguarding Public Assets be requested to refer all the records in case file 
No. 92-2713, 

Based on the previous arguments and considerations, the Plenary Chamber 
of the Supreme Court of .Justice, admlnistering justice on behalf of the 
Republic and authorized by law tÍnder the provisions of article 215.(_1) of the 
Constitution, and taking hito considerat!on that· it concerns a single-court 
case, also orders that the tria! initiated against citizen Garlas Andrés Pérez, 
President of the Republic, in conjunction with the trials of citize>ns Alejandrp 
lzaguirre and Reinaldo Figueredo Pla~chart proceed in thls Hlgh Court, as 
well as the trials of persons liable for proseoutii:>n for these same crimes u mil 
a final judgment is issued. 19 

p 014 

!)4. The previous decision was not unanimous. Three judges abstained 
fror.n votlng. These are sorne of the conslderatlons reflected in the vote: 

10 Declsion of the Plenary Chamber of the Supreme Court of .Justice datad June 8, 1993, 
Annex 6. 
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[ .. ) competenca in criminal matters is eminently within t.ha raalm of public 
order and cannot be deferred. lt is a matter of public arder because there are 
p1,1bÍic interasts at stal\e, lt cannot be deferred bacause tha partias do not 
have the power to l1ave a judge who has not been designated by law hear 
criminal proceedlngs. 
[ ... ] the principie of procedlJral unity ls established in article 9 of the Coda of 
Criminal Procedure, but t.his is not an absoluta principie in the sense that 
un dar no circumstances can the unlty of a case b!3 dlvided. The Code ltself 
previdas for the exception in this manner: "There shall not be separata casas 
for one crime or violation even lf several lndlvlduals are charged with the 
same offense, except in exceptional cases established by special laws.'' 

[."] in a judgment issued on April 23, 1974, the Politicai-Adminlstrative 
Chamber of the Suprema Court of Justlce stated; 'Tbe regular rules with 
regard to the competence of cciurts and criminal procaclure do not apply to 
the · public servants described in article 215( 1) and (2) of the Constitution. 
who, because of their tank and the natura (sic) ano impOrtG!nCe Of their 
responsibilities, enjoy a spécial privilege. Those public servants are: the 
President of the Republic or whomsoever acts in his steed, members of 
Congress or of the Supreme Court itself, Ministers, the Prosecutor General, 
the Attorney General, the Comptroller General, Governors and the Chiefs of 
Diplomatic Missions of the Republic. This is an exact list and, therefore, lt 

. cannot be expended freely by prdinary legislators or extended by the courts 
through extensiva or analogous interpretatlon!' · · 

The above transcribed doctrine is really trua since the application of ordinary 
rules with regard to competence, éonnectlvlty, ¡mcillary jurisdiction or 
com!:>ination of cases, would inexorably lead· to the Plenary Chamber of tha 
Suprema Court of Justice heving · to hear cases· involving common crimes, 
presumably committed by individuals vvho do not enjoy the oonstitutional 

·- ···· ·-- - --- · --,- ·-· --p[ivllege Of having· th-eirc'cases heard by the-hlghtJstcoort·of-the--Republic; 
which would be, obviously, unconstitutionel [ ... ] .. 19 
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55. On July 13, 1994, the victim, accon1Panied by legal col)nsel, testified 
befare the Substantiation Cqurt of the Plenary Chamber of the SCJ!0 

· 

56. On August 9, 1995. the Plenary Chamber of the Supreme Court of 
.Justice issued a decision granting a request made by the then detained Barreto 
Leiva and Carlos Jesús Vera Aristigueta to be released on bail while standing tria!. 
The accused were ordered not to le ave the city, not to change address without 
authorization and not to establish residency in anothei municipaiÍty, stata or 
territory unril the proceedings were completed. 21 

19 .Judgment !s:sved by the Plenary Chamber of the Sup·reme Couft of Justlce, d~tact June 8, 
1993c Dissenting vote, Annex 6. 

20 Sentence handed down by the Supreme Court of .Justice of Vene:we!a on M ay 30, 1996, in 
t!,e trial of Carlos Andrés Pérez Rodrfguez, Alejandro lz:aguirre Angel!, Reln1;1ldo Figuóredo Planchart, 
Osear Enrique Barreta Lelva and Carlos Jesús Vera Arlstlgueta, folio 38, Annex 14. 

21 Decision of the P!enary Chamber of the Suprema Court of .Justice dsted Augwst 9, 1995. 
Annex ·1·1, 
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57. The Plenary Chamber of the Supreme Court included the followlng 

considerations, in the sense that the release on bajl must observe the exact 
requlrements established In the speci<!l law that regu!ates it: "certain crimes, among 
them, those established in the Oq;¡anic Law for Safeguarding Public Assats are 
exciuded, bljt artlcle 22 of the law In questlon contains an exception, and that 
exceptlon allows release on bail in those cases where the maximum jail penalty 
does not exceed two years."22 

58. On October 31, 1995, the Plenary Chamber of the Suprema Court of 
Justice issued a judgment denylng Mr. Osear Barreta Leiva permission to freely 
travel to another stateY 

59. On January 24, 1996, the televislon channel Televen broadcast an 
interview with then President of the Republic Rafael Caldera, who sald: "lt vvol.lld 
defraud the citizens to give Carlos Andrés Pérez a presidential pardon [, .. ] lt would 
ignore the judgment rendered by the Supreme Court of Justice which ls appropriate 
(. .. J u24, 

60. Before a judgment was issued, draft documents trorn the offlce of 
Judge Luís Manuel Palís were published in ths mass media. lhere were also 
intervlews given based on those dc;>cuments and it w~s reported that all judges had 
subrnitted their observations, ' 5 

61. On May 30, 1996, the Plenary Court of the Supreme Court of Justice 
lssued a guilty verdict against the accused, including Mr. Osear Barreta Leiva as an 
accompllce tci the crlme of Aggravated Generlc Mlsapproprlation of Funds which 
carried a prison sentence of 1 year and 2 months 26 , in addltion to th¡¡ accessÚy 

- ·- - · -------- penalties· of-·being ·barred -from -political -activity .. for--the--duration of-the- sentence,-- - --~ -
payment of tria! costs, being barred from holding pubiic office for a perlad equal to 
the sentence to cornmenc:;e after the sentence had been completad, and the 
payrnent · of restitution, reparation or compensation · for dámages ca u sed to public 
property in the arnount deterrnined by expert assessment.27 

· 

Z:! Dacision óf the P!enary Cilamber of th~ Supreme Court of Justice dated August 9, 1995, 
Annex 11, 

23 Decision of the Plenary Chamber of ihe SLipreme Court of Justlce dated October 31, 1995, 
Annex 12. · . · 

24 Leúer from the defensé attorneys for former~President Carlos .. Andrés Pérez addressed to 
the Suprema Court of Justice dated January 30, '1996, Annex 13 

ze Press article pub!ishad J~ the #/NaCional neWspaper on the M ay 2, 1996 edition, Annex 16. 

zt: Judgment issued by the Suprema Court of Venezuela on May 30, 1996, in th!3 tria! of 
Carlos Andrés Pérez Rodrrguaz, Alejandro lzaguirre Ang~!i, Reinaldo Figueredo Planchart, Osear Enrique 
Barreta Leiya a':d Car!os Jesús Vera Aristigueta, folio 38, Annex 14. · 

:J.
7 Appendix 2 of this application makes it clear that there was no oontroversy surrounOing this 

fect during the processing of the Case before the IACHR. The State mada refererice to the penalty 
imposed on Mr, Barieto Lelva In lts aomniunlcat!on datad February 3, 1997. 
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62. On June 13, 1996, Mr. Osear Barreta Leiva was released from jail 
since had bee[1 detained for 1 year, 2 months and 1 6 days and had, therefore, 
served out his sentence. 28 

63. On June 14, 1996, the newspaper El Nuevo País, transcribed a 
conversation between then Senator Virgilio Avila Vivas and formar President Carlos 
Andrés Pérez, which makes reference to a conversation that the senator had wlth 
the judge responsible for the defi1"1itive decision ot the SCJ, with regard to the 
intr6duction of possible mitigating citcumstances, among other things. 29 

64. .On September 3, 1997, an artlcle wrinen by Edgar Lopez titled, 
''Congress will cite SCJ judges who plan to run for reelection" was published in the 
política! section of the El Nacional newspaper. This article st¡¡ted, among other 
things, that "Senator Arfstides Beaujón, chairman óf the commíttee in question, 
btought to mind that the nlne-yeaHerm to which these five judgss had been elected 
elapsed on May 1995. Since then, the renewal of the terms of thres·fourths of the 
members of the SCJ had peen "suftíciently justified," among other reasons, 
admitted Beaujón, because it was considerad inconvenient to alter the balance of 
the political torces befare the conclusiori of the trial ot fórmer President Carlos· 
Andrés Pérei in the case of the 250 million Bolivars. secret account"30

• 

65. lt is important to emphasize that during the course of the criminal 
proceedings against the victim, the Coda of Criminal Procedure (hereinafter the 
CCP) ot July 13, 1926, partially amended by l~gislation dated August 5, 1954; 
June 26, 1957; Jam¡ary 27, 1962; and December 22, 1995,'1 and the special 
criminal prqceedings contemplated in the Organic Law tor Safeguarding P~Jblic 

Assets ot December 23, 1982."' as well as the Constitution of January 23, 1961/3 

were in-force~·.Var.iows provisions-of--this -groiJp--of laws-will--be analyzed-in th¡;¡ legal 
arguments section pf this application, · 

VIL LEGAL ARGUMENTS 

A. Violation of tha right to personal liberty, the· right to judicial 
guaranteas ¡¡nd the rlght to judicial protection, and failure to comply 
with the obligation to raspact and guarantee human rights (articles 7, 
l3, 25, and 1.1 of the American Convention) 

28 Decision of the Suprema Court of . .Justice dated .June 13, 1 ~9.6, Annox 15. 

:w f.rtlcle publlsh.ed ln the El Nuevo Pals newspaper, June 14, 1996 edition, Annex 1 6, 

3~ Artlcle pi.Jblished in the El NacionBI newspeper, September 3, 1997 edition, Annex 16, 
31 Annex 3 .. 

n A.nnex 2. 

33 Annsx 1. 
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1. Prior notifioation in detail of the oharges against the acousad (article 
8 .2.b of the Convantion) 

66. Article 8.2.b of the Converition establishes that: 

Every person accuseo of a criminal offense has the right to be presumed 
innocent so long as his guilt has not be en preven aocording to law. During 
the prooeedlngs, every person ls .,,ntltled, with full equali¡y, to the following 
minimum guqrantees: 
[. l 
b. prior notifioation in detall to the accused of the cliarges against him. 

67. As it was described in the facts section of this application, the victim 
testified three times during the investigation phase and before an arrest warrant 
was issued in hls name; on February 1 O, 1993, befo re the Superior Court for 
Safeguarding Public Property; ~nd on October 5, 1993 and I:;>ecember 15, 1993, 
before the Substantiation Court of the SC.J. At least fór the testiri1ony on February 
1 O, 1993, and on December 15, 1993, the corresponding surnmons of February 
1 O, 1993, ahd of December 14, 1993, did not specify the status under which the 
victim was required to appear ~ this last summons only ment¡oned that he was to 
provide informativa testimony ~ and throughout the course of these proceedings; he 
testified without being sworn in and after being advised of the constitutional 
guarantee against providing testirnony that rnay incriminate him, his spouse or 
relatives within the fourth degree of consanguinity. or second degree of !3ffinity, 
under the provisions of article 60 of the Constitution and article 193 of the Code of 
Criminal Procedure. In that regard, it is necessary to take into account the domestic 
legislation in force at the time the facts transpirad. 

68. Article 60 of th~ Co_nstitution establis_t:J_e_d.: __ 

1. Personal liberty and security are inviolable, ehd, oonsequently: 1. No one 
shall be inoarcerated or detained, unless caught in fragrmtí, withdut 
written authorization from the civil servant authorited to arder ttie 
detention in those cases and having fulfilled the requirements established 
by law, The investigation cennot be extended beyorid the maximum 
deadline legally stipulated. The defendant shall have access to all 
evidentiary material and to all means of. defense provided for by iaw as 
soon as the a¡:ipropriate arrest warrant has been executed. 
[ ... ] 

4. No one shell be. forced to testify or oompelled ¡o provide statements or 
to admit guilt in a criminal case against him, orto incriminete his spouse 
or the pérson with whom he lives in cohapitation, or relativas within the 
fourth grade of oonsanguinity or the second degree of affinjty, 

69. Article 71 of the Code of Criminal Procedure consecrated 

[aJil investigation entails the proceedings almed at investlgatlng and 
determining the coinmission of a punishable act, and gethering ell the 
circumstances that mey influence how that aot is classified; the guilt of the 
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presumed perpetrators; end securing the perpetrators and tha active and 
passlve objects in volved in the commjssion of the act. 

The investigation must be completad within 30 ciavs attar the arrest ot the 
defendant. The summonses and proceedings that couid not be completad in 
this terrn shall be completad during the plenary lfull tria!). 

70. Article 73 of the Coda of Criminal Procedure polnted out 

[t]he investigation proceedings, whethar initia\ed by the court itself or at the 
instance of im interested party, shall remain secret, except tor the 
representativa trom the Public Ministry, until the investigation is completad. 
The proceadings will cease to be secret ter the accused, for whom an arres! 
warrant was issued, and tor the accuser; ih cases where the law demands a 
petition from a party or that the aggrieved p¡¡rty file charges; and from the 
time that the court executes the arrest warrant to stand tria! and that the 
court issues a decision or contirms the decisions referred to in article 99, in 
the Jast paragraph of ~rticle 109, end in artlcle 206. 

Any accused who has been detained under a warrent, mey request through 
the director ot the iail or facility where he is being detained, to be 
transport-e<;! to the coun to examine hls case file, together with an attorney 
or a person ot his confidence. 

71. Article 75.(d) of the Cods of Criminal Procedure indicated 

[i]n the process ot gathering evidence, the Judicial f'olice will carry out the 
following ections: 

a) Take informativa statements fron1 accused individuals in accordance 
.. _'l!i:th_the.PLctY.is.i_o.os_est_a_q¡j_sh'l.ci io . .artigJQJllL_ __ __ ----··- ....... _ 
/ 

72. Articls 169 of the Code of Criminal Proceduts established 

[e]fter witnesses are sworn in, they will be asl<ed to provide their full nemes, 
age, marital status, address, professjor\ or nade; and they wlli be examinad 
in aocordanoe with the provisions of chapters 1, 11 and V ot this article (sic). 

lndividuals younger than 15 years of age will testify without being sworn in. 

73. ,1\rticle 192 of the Code ot Criminal Propedure indicated 

[i]n the days toHowing the detention of ¡he defendant or summons of the 
defendant to appear in oourt, plus time allowed fcir distance trayelled, the 
Court of lnstruction will take their testimony in accordance with the 
provisions of this •Chapter. 

74. Article 193 of the Code of Criminal Procedure indicated 

[i]n any of the cases outtined in the preceding article, and any time that it is 
required to hear ftem the accused in person, the defendant wi)J be Informad 
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of the crirne about which he is being questioned and he will be read the U fJ O 11 4 
constitutional provision that guarantees his right to "not be oompal!ad to 
testity in his case orto inorirnínate hirnsalf. his spouse or his relativas within 
a fourth <;legras of consanguinity or second degree of affinity." 

75. Based on the analysis of the cited legislation, the Commission 
co!lsiders that. at the time the facts took place: i) the investigation phase was 
secret except for the Public Ministry; ii) the dafendant cóuld have access to the 
records in the case file and couid be advised by defense counsel while testifylng 
during the investigation process but only aft¡;¡r a warrant for his arrest had been 
executed; iii) individuals who p¡ovided witness testimony had to be sworn in unless 
they were under 1 5 years of age; iv) individuals wh0 testified E'!S accused persons 
had to be informad of 1:heir right agalnst self.-incrimination and against incriminating 
clase relativas; and v) "informativa testimony" was the testimony provided by the 
accused during the indictmem phase. 

76. In the Commission's view, the fact that the summons of December 
14, 1 !;193, expressly established that the victim had tó appear in order to provide 
informativa testimony; and the fact that in two of the three occasions in which the 
Victim testlfied prior to the issuance of the arrest warrant he did so without being 
SWQrn in and after being informad of his right against self-incrimination; éXBf11ined in 
light of the of the laws that regulated criminal proceedings at the time the facts 
1:ool< place, proves that, by 1;estifying, the vlctlm was ¡¡lready ch¡¡rged in the 
proceedings and therefore, he was entitled to the right.tó receive prior and detailed 
notifjcation of the charges against him. 

77. Followlng thls testimony, an arrest warram: for the victim was issued 
on May 18, 1994. The Commission must emphasize that it was only af.ter the 

_ \l\l_a[f<¡¡.!_li;_v,.~ _iSªJ.l9c:l_ th.ªt _tl~\fLY.L«!Jm ª!ld _1:1!_?_ ;,¡tt"-rne_y_s .Y.Yer~. _ ai,?I_Y. !_(l_ IY.~r'l_."f .!~e_ 
charges against the defendant and to have access to the evidence contained in the 
case file. 

78. The lnter-American Court has indicated that the right enshrined in 
ár1:icle 8.2.b "orders competent judicial authorltiE¡s to notify the accused of the 
charges against him, the reasons for them and for what crimes or violations he is 
being he id responsibie. "34 

79. The Col,lrt has also pointed out that in arder for this right to fulfill its 
inherer]t purpose, notification must tal<e place befare the accused testifies for the 
first time"', and that this guarantee is particularly important when measures that 

'' 1/A Court H R , Case L6pez Álvarez. Judgment lssued Februery l, 2006 Series C No. 141. 
par 149; t/A Court H.Ft., Cese Pa/emara /ríbame. Juc!gmant tssued November 22, 2005.- S~rias C No 
135, par 225; 1/A Court H.R .. Case Acosta Calderón . • h.idgment issued Juhe 24, 2005. Series C No 
) 29, par 118; and I/ A Court H.R., Case Tlbi Judgment lssued Sepiember 7. 2004. Series e No. 
114, par. 187. 

" 1/A Court H.R, C•se L6pez Álvarez. Judgment lssued February 1, 2006 .. Series C No. 141. 
par. 149; I/ A Court H R., Case Palamara lribBrnfJ. Judgmeflt lssued Novernber 221 2005. Series C No. 
135, par. 225¡ 1/A Court HCR, Case AcostB Ce/d~rón. Judgmem lssued -June 24, 2005. Series e No. 
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restrict persbHal liberty are adopted.36 The Court has also emphasized that the 
defendant's right to a defensa is infringed upon if this guarantee ls not respected.37 

80. The European Court ot Hvman Rights has established that article 6.3 
(a) of the European Convention for the Protection of Human Rlghts and 
Ft,mdamental Freedoms ·- the equivalent of article 8.2(b) of the American 
Convention - recognizes the right of the accused to be notified of the reasons for 
the charges, meaning, both the crirnes upon which the charges are based, as well 
as the nature ot the crimes, that is, the lega[ classificatibn of such crímes, The 
Court has alsb pointed out that the information about the reasons tor the charges 
and theír natura must be adequate in order for the aocuseq to prepare his defense38 

81. For its part, the Human Rights Commission pointed out in its General 
Observation No, 13 that: 

The right to be notified of the charges "wlthout del ay," requires that the 
informatlon be provided in the manner described, as soon es e competent 
authority hes drewn up the oharges. In the Comminee's opinion, this right 
must be exercised when, in the course of an investigetlon, a court o¡· an 
official of the Fublic Ministry ¡leoi¡les to inltiate proceedings agalnst a person 
who either the court or the official suspect has committed a orime or who 
they publicly de,;cribe as such. The specific requirements of paragraph 3(a) 
can be met by issuing the charges in verbal or written foim, as long as the 
information identifies the law and the allegad facts on which the charges are 
based'9 

82. Based on the preceding, the Commission requests that the Court firid 
that the absence of detailed notlflcatlon of the crlmes Mr. Barreto Leiva was being 
charged with prior to his testimony of February 1 O, 1993 and December 15, 199;3, 
due to--the- -secret natura of -the investigation · phase prior to tf-le issuance of .. a
warrant for his arrest, constitutad a violation of the guarantee enshrined in article 
8.2(b) of the American Convention with regard to the general obligation established 
in article 1,1 of the same instrument: · 

2. Granting the accused adequate time and means for tha preparation of 
his defense (article 8.2(c) of the Convention), the right of the accused 

12.9, par- 118; and 1/A Court H.R., Case Tibi Judgment issued September 7, 2004- Series C No. 
114, par. 187. 

~o 1/A Court H.R., Case López Álvarez. Judgment issued Februarv 1, 2006. Series C: No 141, par, 
149; I/A Court H .R .. , Ca.se Palameyre lríbame, .Judgment issued Novembe:r 22, 2005. Series C No. 135, 
par. 225; 1/A Court H.R., r:;ese A.costa Calderón- Judgment i5SUed June 24, 2005 Series e No. 129, 
par, 118¡ and 1/A Court H .. R., Cese Tíbt .Judgment issued Sep1:ember 7. 2004, Series C No 114, par. 
187. 

"1/A Court H.R., Case Tibi Judgment issued September 7, 2004. Series C No. 114, par. 
187 

aa ECHR .. Avrtoban and others v, Turkey. December 22, 2005, par, 21. 

39 Human Rlghts Commission. General Observ~tion No. 13, par. B. 
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to defend himse!f or to be assisted by counsel of his choice {article 
8.2(d) of the Convention) !jnd the right to examine witnesses present 
in the court and to obtain the appearance, as witnesses, of experts or 
other persons who may shed líght on the facts (article 8.2(f) of the' 
Convention) 

83: The provisions contained in article 8.2(c),(d) and (f) of the Convention 
establlsh that: 

Every person aooused of a criminal offense has the right to be presumed 
innocant so long as his guilt has not be en preven acoording to the law. 
During the prooeedings, every person is entitled, with tull equality, to the 
following minimum guerantees: 
[ ... ] 
c. p<oviding the aooused adequate time and means for the preparatlon 
of his defensa; 
d. the right of the aoéused to ddend himself· personally or to be 
assisted by legal counsel pf hls owri choosing, and to communicate freely 
and privataly with his counsel; 
[ ... ] 
f. the right of the defense to examine witnesses present in the court 

arid to obtain the appearancé, as witnasses, of experta or other 
persons who may shed light on the facts. 

84. lt is alleged in thé preceding paragraph, that the victim was not 
informad of the charges against him, either before or during the times in which he 
was summoned to testify throughout the investigation phase prior to the issuance 
of the arrest warrant on May 18, 1994. lt has also been explained, that this 
occurred as a result of the legal provision in force at the time the facts transpirad, 

- -- -. -- -- -. -,;;¡:,¡;¡, -~~tablisi~~-ct .. t¡,e,--;;,;;;;-;~~y- oTt'h~- ·i~vestl~}átio_n_process-:--- 'ftils. liñpiieci 'ttiatthe- --- ·--- --- - -
accused could not be assisted by defense counsel while providing testimony during 
the investÍgatión phase, nor could he gain knowledga of the records in the case file 
unless a warrant for his arrest had been issued. lt was also explalned that in the 
proceedlngs that too k place en Febru¡¡ry 1 O, 1993, and on December 15, 1993, in 
which the victim appeared as an accused person, only the tria! judge, the victim anc! 
the representativa of the Public Ministry were present, In accordance with the laws 
in force at the time, the vlctlm testlfled without the presence of defense counsel on 
both occasions. 

85. With regard to the avidence obtained throughout the iiwestigation 
pháse, artlcle 245 of the Cods 'of Criminal Procedure in force at the time 
established: 

[t]he evidence gathered during the investigation process will have Jts full 
effect during the tria! as long as it is not discredited or desrroyed in the 
judicial debate. The interested party may requast that ihe evidence be 
ratified (resto red). 
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86. In those cases where the investigation process has been secret, the 
lnter-Amerioan Court has fovnd that: 

[t)he laws in question [ ... ) are contrary to the rlght of defense of the 
eccused, since they make it impossible for the accused to have effective 
access to the c.ase file and to the evidence gathered against him, which 
prevente him trom adequately defending himself, contravening the provisions 
ot article 8.2(c). 40 

67. With regard to the accused not being able to be assísted by defense 
counsel while testífying throughout the investigatioli phase of the criminal 
proceeding, the Court has poit'Jted out 

[d]ue to the fact that defensa counsel is not .allowcd to be present while the 
accused testifies durlng the lnvestlgatlon phase, and, as it happened in this 
cese, defensa counsel had to submit a request to the prosecutor that 
evldentiary measures be talcen without knowing what was contained in the 
irwestigetion file or what were the charges brought against his client, the 
right of the accl1sed to be assisted by defensa counse! enshrined in artiole 
8.2(d) of the Convemion was also violated Defensa oounsel was allowed to 
take part in the proceedjngs only after the investigation had been concluded 
and the cast: had been referred to the plenary court for trial, after which the 
prosecl1tion ordered that the recorcls be made avaifable to Mr. Palarnara 
lribarne's attorney in arder that he may file a response to the charges agalnst 
the accused.41 

88. The Gourt has also emphasized that, in light of the prov1s1ons of 
article 8.2(f), and as a corollary to the right to defense, among the prercigatives that 
must be granted to persons charged with committing a crime, is to be able to 
examine witnesses 'in his favor and wltnesses against him · under the same 
conditions~

42 

89. In a similar sense, the European Court of Human Rights has indicated 
that, in any procceeding, all the neoessary elements must be present "so that th.e 
best balance betwe<?n the parts can be attained for the proper defense of their 
rights and interests. This implies, among other things, the rule of adversaria! 
procedure. "43 

40 1/A Court H,R, Case Pa/amara lribarne. Judgment issued November 22, 2005, Series C 
No. 135, par.'170. . 

41 l!A Court H .. R, Case Palamara lríberne. Judgmant lssued November 22, 2005. Series C 
No. 135, par .. 175. 

4
'- 1/A Coun 1-LR., Cese Gercfa Asto and Ramtrez Rojas .. ~udgment issued on November 25, 

2005. Series C No. '137. Par. 152; 1/A C.ourt H. R., Case Lar! Berenson Mejfa- Judgment issued 
November 25', 2004. Series C No. 119, par. 184 and 1/A Court H.R., Case Casril!o Fetruzzl et e/. 
Judgment issuad May 30, 1999 Serios e No. 52, par. 154. 

" ECHR Laukl<anen and Manninen v. Finland, N'. 50230/99, § 34, 3 February 2004; 
Edwards and Lewis v .. the United l(ingdom, nos. 39647/98 and 40461/98, § 52, 22 July 2003; 
Ócalan v. Turkey, no. 46221/99, § 146, 12 March 2003. 
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90. With regard to the scope of the principie of equality of means in 
criminal proceedings, the European Court has indicated that it is one of the 
implicatíons encornpassed by the concept of a fair tria!, whereby each party must 
have a reasonable opportunity to present its case under clrcumstanoes that do not 
place it at a disadvantage vis·a·vis the opposing party.44 

91. For its part, the Human Rights Committee established in General 
Observation No. 13 that: 

[s]ub-paragraph (b), of paragraph 3, establishes that the accused must have 
adequate time ene! the approprlete means w prepare his detimse and to be 
able to oommunioate with defensa oounsel of hls choice What constítutes 
"adequate time" depends on the clrcumstances of eacli case, but the means 
must ínclucle access to whatever docuinents and other testímony the 
accused deems necessary to prepare his defensa, as well as beíng able to 
hire an attomey and to communicate with him.,•• 
[. 1 
The defendant or his attorney must heve the right to operate with diligence 
and vvithout fear usíng all available rrieans of defensa, and have the rlght to 
challenge the proceedings should they consider them to be unfair. 46 

[." ,] 
The defendant shall have the right to examine or have others examine the 
witnesses tor the prosecutiori and to have witnesses for the defensa appear 
in coun and to be examinad under the same condi,tions as the prosectJtion 
witnesses, The purpose of ttiis provision is to guarantee the defendant the 
same legal powers available to the prosecution to subpoona witnesses and to 
examine end re-examine them .'17 

92, The Commission has previously established that proceedings in whích 
"-the- individual being investigated- appeiirs 'wlthout assís'tanc·e 6t couniiel; tó rimáer 

testirr10ny in an investigation basad on a file he had no access to, with no 
knowledge of what crimas he is baing charged with, do not constittJte, in the 
Commission's opinion; observance of the right to be heard by a competent court, a 
right enshrined in artícle 8 of the Convention!" As the IACHR has stated, to hear a 
person being investigated implies allowing that person to properly defend himself, 
assisted by legal counsel, with knowledge of all the evidence against him oontained 
in the case file; to hear him is to allow his presence duiing the questioning of 
witnesses who may testify against hirn, allow him to challenge them, 'to cross
examine them for the purpose of discrediting their incriminating testimony as false 

44 ECHR. Ó<;alan v. Turkey, 46221/99. 12 Marc~ 2003. par. 140, 

45 Human Rights Commlttee:. General Obser.va:tion No, 13, par .. 9. 

" Human Rights Commlttee. General Observatlon No. 13. par 11 

tl
7 Human R!ghts Committee .. General Observa~io!" No. 13, par. 12. 

aa IACHR, Report N°50/00, Casa N° 11.298, Reinaldo Figueredo Planchart, Venezuela· April 
13, 2000, par 112 
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or contradictory; to hear a defendant is to grant him the opportunity to deny and to 
detract from the documents sought to be used against him.•• 

93. Based on the preceding, the Commission considers that the fact that 
the investigation phase prior to the issuance of an arrest warrant was seéret, 
implied not only that Mr. Barreto Leiva had no l<nowledge of the charges against 
him In violation of artlcle 8.2(b) of the Convention, but also, and conseqvently, he 
could not be assisted by a defense attorney of his choice during this whole phase of 
the proceedings, including when he testified as an accused person; of examining 
and cross-examining witnesses, of having access to the evidence being gathered, as 
well as being able to introduce evidence that could shed light on his version of the 
facts and counteract the evidence against him. All these elements had the effect of 
practically eliminating the defendant's right of defensa during a crucial stage of the 
proceedings. 

94. This situation cannot be considerad corrected by the avaílability of 
defense during the tria! stage because the right of defense must be guaranteed from 
the very mornent a person is accused of having committed a crime, since the 
investigation phase could conclude with criminal measures being taken against the 
accused. 

95. The State did not deny duríng processing before the Commissiori that 
the investigation phase had been c¡¡rried out in secret. On the contrary, the Sate 
indicated in general terms that the secret natura of thls phase was justified in arder 
to ensure the success of the investigatioCJ and to prevent undue interference during 
th.e investigative process. In that regard, the Commission would líke to point out 
that the State did ncit provide specific information about the circumstances or the 
reasons to justify imposing such restrictions in thls particular case, nor did it offer 
·any· argurri·ents to-·support·the··view that·the .. general·practice at·the·time ot the fac"ts
did not contradict the principie that during the first proceedings, "the' maximum 
prbcedural guarantees must be present in arder to protect the right of defense."50 

96. In addition, the Commission considers that, in this case, the violation 
ot the right ot defensa was aggravated by the tact that: i) by law, the evidence 
gathered during that phase had full effect during the trlal; and li) the lnvestlgative 
phase could end, as it eftectiitely did, with a measure affecting the personal liberty 
of the accused. 

97. Based on the preceding, the Commisslon requests that the Court fínd 
that the Venezuelan state violated, to the detriment ot the victim, the judicial 
guarantees established in article 8.2(c),(d) and (f), of the American Convention 

"IACHR, Report N°50/00, Case N' 11.298¡ Ralnaldo Flgueredo Planchart. Venezuela: April 
13, 2000, par. 112. 

50 I!A Court H.R., Case Pa/amata lribarne. Judgment issued November 22, 2005. Series C 
No. 135, par. 174. 
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with regard to the general obligation established 
instrument. 

•"' .·t; JJ.ü J.:;.() 
in article 1 . 1 of the sar'ne -· · 

3. Right to be tried by a competent tribunal (article 8.1 of the 
Convention), to appeal a judgment against him (article S.Z.h of the 
Convention) and to juqicial protection (article 25."1 of the Convention) 

98. Article 8 of the Ameri..can Convention establishes in relevant parts 

1. Every person has the right to a hearing, with due guarantees and 
within a reasonable time, by a competent, independent and impartial tribunal, 
previously established by law, in the substantiation of any accusation 6f a 
criminal natura madé against him or for the determination of his rights and 
ob!igations of a civil, labor. fiscal, or any other natura. 

2 Every person accused of a criminal offense has the right to be 
presumed innocent so long s his guilt has not been proven according to.law. 
Dwin¡¡ the proceedings, every person Js en~itled, with full equality, to the 
tollowing mínimum guarantees: 
[' ""l 
h. the rlght to appeal the judgment to a higher coun .. 

99. For its part, article 26 of the Convention establishes in relevant parts 

1. Everyone has the right to simple and prompt recourse, o.r any other 
effectlve recourse, to a competent · co~rt or tritn .. m~! fÜr proteotioh qgaínst 
acts that viólate his fundamental rights recogni~ed by the constitution or 
laws of the state concerned or by thls Convention, even though such 
violation may have been committed by pcrsons ecting in the course pf their 
offlcial dutles. e • 

1 OO. As it was explained in the facts section, Mr. Barreta Leiva was tried 
in sale instance by tha SCJ baséd on the principié of "competence based on 
connection," applied td this case' in the judgment. rendered by the same cbl!rt on 
June 8, 1994. 

1 O 1. In arder to explain how 'in this case the guarantee to a competent 
tribunal and, consequently, the right to appeal an adversa judgment were ignored, it 
is necessary to take into consideration the following domestic legislation in force at 
the time the tacts took place. · 

1 02. Article 215 of the Constitution established 

[t]hese are powers of the Suprema Court of Justice: 

1. To determine whether or not grounds exist to try the f'resident of the 
Republic or whomsoever acts in hjs stead, and, if there are, to continue to 
hear the case subject to prior authorization by the Senate umil a final 
judgment is rendered. 
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z. To determine whether or not grounds exist to try members ot the 
Congress, or of the Court itselt, of Ministers, the Prosecutor General, rhe 
Anorney Generál, or the Cornptroller General, Governors, and Chiefs of 
Diplomatic Mlssions, and in the event that grounds do exist, ro retar the 
records to th.e oomperent Ordinary Court if it is a common offen~e, or, if it 
oonoerns political offenses, to continua ro hear the case until a final 
judgment is rendarad, except for the provisions of arricle 144 wirh regard to 
members ot Congress. 

p 027 

103. Article 42 ot the Organic Law of the Supreme Court of Justice 

indicated 

[l]t is within the jurisdictlon ot the Court as the hlghest court ot the Republio: 
5.- To declare whether or not there are grounds to try the public servants 
re·ferred ro in the tirst and second cla~se of article 21 5 of the Constitution 
and to hear the respective o ases when appropriate ( ... ) 

1 04. Articl.e 81 ot the Organic Law for Safeguarding Public Assets 
consecrated 

[t]he speclal jurisdiction to Safeguard Public Assets is established, to include 
tha Superior Courts for Safeguarding Publio Assets ahd the Criminal Courts 
of First Instan ca which shall be the Courts of First Instan ce in these matters, 
es soon as it is deoided by the Executive Branch. · 

105. Article 82 of the Organic Law to Safeguard Public Asset~ established 

[t]he Superior Courts for Safeguardlng Public Assets based in Car~c(ls and 
with juri,sdictian throu¡;¡hout the country will be the competent oourts: 

---- ·-- -- - --- --- ---l), l'e-determine wh&ther -to-proceed-to -trial,hear-.oases-and-issue-judgments----. 
in first iristance in the trials of Senators and Deputies of the Congress of the 
Repul:>lio; Ministars of the Executive Brench; Judges of the Supreme Court of 
Justlce; the Prosecutor General; the Comptroíler General of the Republic; the 
Attqrney General of the Republic; members of the Supremé Electoral Courcil; 
members cif the Judiciary Council; state Governors; Superior Court Judges; 
Chiefs of Diplomatio Missions of Venezuela in foreign countriesi Oirecrors of 
Ministries and Chainnim and Mernbers of the Board of Stete Autonomous 
lns;itutes and Enterprises tor the criminal offenses established in this law, 
even if the publio offioial oomrnitted those crimes while serving in a lqwer 
ranking position .. 

2) To hear and decide appeals end de facro appeals filad agalnst judgments 
issued by rhe Courts of First lnstance. 

First Paragraph ,... 
The competenoe of the Superior Courts for Safeguarding PÚblio Assets to 
hear the cases described in paragraph 1 ot' this articlo, remains in effeot even 
after the publio servanr has left oftlce es long es thé offense with which he 
is being charged was committed during his term in office. 
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Second Paragraph 
Judgments of the Superior Courts for Safeguarding Public Ass~ns cannot b~ 
appealed to the Suprema Court of Justice, 

106, Article 84 of the Qrganic Law for Safegwarding Public Assets 
indicated 

out 

[C]riminal Courts of First lnstance with jurisdiction over matters regarding 
Seteguardjng Public Assets will determine whether to proceed to tria!. hear 
cases and issue judgments in first instance in the trials descrlbed in this jaw, 
except In those cases establlshed In paragraph 1 of artlclo 82 ejusdem. 

107. Article 89 of the Organic Law for Safeguarding Public Assets pointed 

[w]hen some of the public servants mentioned in article 82 appear as 
perpetrators, accornplices or accessories and, simultaneously, thara ara civil 
scrvants or private individuals who m<Jst be prosecuted in Courts of First 
Instan ce for offenses 'established in this la"!, the Superior Court for 
Safeguarding Public Assets will be the competent tribunal to hear a!l those 
cases. lf the individual~ accusad of ihose sama crimes ate other than those 
mentioned in artlcle 82, then the competent court will be the first tribunal 
that would have heard and rulad on the case. 

1 08. Article 1 O 1 of the Organic Law for Safeguarding Public Assets 

indicat¡¡¡d 

[f) lnál judgments end lnterlocutory resolutlons wlth the force of final 
judgments issued by courts competent in matters of Safeguarding Public 
Assets can be appealed as foilows: 

1) Appeals to decisions issued in first instance by tho Superior Courts for 
Safeguarding Public Assets can be iodged with the Crlmin¡¡l Cassation 
Chamber of the Suprema Court of Justice, 

2) Appeals to decisions issued by Criminal Courts in the First lnstance 
competerit in matters of Safeguarding Pubiic Assets can be lodged with the 
Superior Courts for Safeguarding Public Assets, · , 

\ 
109, Article 9 of the Code of Criminal Procedure established 

[t]here will not be separata cases filed for the same crime or offense even if 
there are severa! defendants, excapt for exceptional cases esteblished by 
speclel laws; Nejther wili a defendant tace simultaneous trials even if he has 
committed different crimes or offenses, anq, if these fall under different 
)urlsdlctlons, competence to hear the case will always rest with Ordinary 
Criminal Courts (. .. ). 

11 O. Article 27 of the Code of Criminal Procedure lndicated 
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[o]nly one of the competent trlbunals will hear cases of crimes related to 
each other. 

111. Article 28 of the Code of Criminal Procedure índícated 

1" Crimes will be considerad relatad: lf committed simultaneously by two or 
more persons together, it these fall under the jurisdiction of different ordinary 
courts, 

z• Crlmes tf¡at are committed by two or more persons at different times and 
places, if the persons ected in conoert to commit the crimes. 

3' Crimes committed es a means to commit or facilitate the commlssion of 
other orim9s. 

4' Ólmes commltted In arder to avoid prosecution for other crimes. 

5' The various crimes e defendant is accused of. if proceedings are instítuted 
for any orie ot those crimes 

112. A reading ot artícle 21 5 of the Constitutjon and article 42 of the 
Organic Law of the Supreine Court of Justice previously citad, reveals that the 
position occupled by Mr. Barreta Leiva ·- Director General, Department of 
Administration and Services of the Ministry of the Secretariát of the Presidency of 
the Republic, did not merit special jurisdiction to prosecute criminal offenses. 

113. Likewise, articles 81, 82 and 89 of the Law for Safeguardíng Public; 
Assets make olear that, since the charge alleged Mr. Barreto Leiva's participation in 
a crime against public; property (generic embezzlement), as a civil servant;, Mr
Barreto Leiva should have been tried qy: i) the Court for Safeguarding Public Assets 
if it cciriéeiried an individual cáse;"or ·¡¡) tlie Superior Court for Safeguarding P~blí<;: 

Assets if there were certa.in public servants involved in the case su eh as Deputies of 
the Republic. In l;loth instances the defendant had the rlght to appeal an adverse 
judgment. 

114. In this case, Mr .. Barreta Leiva was involved in a case in whlcll the 
President of the Republlc and Deputles of the Republic were also name.d as 
perpetrators of the crim<'l. A¡¡ indicated, in the preceding paragraph; the connection 
of cases. in the first case was established by law, that ís, there was a combinad 
case with a Deputy of the Republic, which implied a tria! in the Superior Court for 
Safeguardlng Public Assets. But, neither the Constitution, nor the Law for 
Safeguarding Public Assets, nor other laws had any provisions applicable in the 
event that a person not covered by a special privilege was a party in a criminal case 
against the President of the Republic; )lllhO, under the provlsions of the Constitution 
and of.1;he Organic Law of the Supreme Court of Justice, should be tried in sola 
instance by the high court: Notwithstanding the absence ot laws regulating 
connection in cases such as this one, the Suprema Court of Justice tried Mr. 
Barreto · Leiva i(l sol e instance, uslng ]urlsprudence to apply the aforementioned 
principie of connection. 
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115. As the Inter~American Court has repeatedly stated, the right to be 

triad by ordlnary courts of justlce In Iegally establlshed proceedings is a basic 
principie of due process.61 

1 16. The guarantee of a competent judge impíies that the jurisdiction 
assigned 10 each judge must have been previously established by dpmestic 
legíslation and that those jurisdictions are strictly observed. 

117. For its part, th\3 European Court, in a case where by judicial decislon 
the speGÍal privilege of Ministers cif the Republic was extended to the victims even 
though that connection was not established in any domestic law, concluded that 
the right to be tried by a court previously established by law had been violated thus: 

[t]he Court recalls that in its previously citad decision C6ame et autres, it 
found that, elthough erticle 1 03 of the Constltution considerad the tri al of 
Ministers in Cassation Co1,1rt an exception, no law contemplated the 
possiblllty of extending its jurisdiction (that o.f the Cassation Court) for 
relatad crimes to persons who would have never held the position of 
Ministers. Articles 226 and 227 of the Code of Criminal Procedure, as well 
pronouncements on doctrine en¡j jurisprudence, did not lead, in and of 
themselves, to the interpretation that connection was "established in the 
law" in the case under consideration. Based on thoee conditions, the Court 
cannot find any elements that would make this compléint different than the 
one examinad on this very point in the C6eme et autres judgment previously 
cite d. Tha existance of a new legal precedent alone, espacially · one 
challenged in the judgment of June 22, 2000, would not leed (the Court) to 
a different conclusion: 

Given the absence .. of connection established by law, the Court considers 
tl~at; ir{ rhis-ca~a. th~ c~s~~tio~ ·coÜrt is.nota tribuñai "establisiiedby law", 
as defined in article 6, to examine the charges against the other five 
petltloners. Therefore, article 6.1 of the Convention was violated-"2 (IACHR 
translatjon) 

51 1/A Court H.R., Case Patamara lribarne . .Judgment issued November 22, 2005 Series e 
No. 135, par. 125; 1/A Coun H R, Case Lari Berenson Mej{a. Judgment issued November 25, 2004 
Series C No. 1 19, par-. 143 a~d 1/A Court H.R. Casé Castilia Petruzzl eral. Judgmelit issued M ay 301 

1999. Series C No. 52, par. 129. . 
52 European Court. Claés and oth~rs v. Belgium. Paragraphs 41 and 42. Original 

text in French; 

La Cour rappel!e que, dans Son arri:\t CoiJme et aurre.s pr~cit~, elle ¡3 considéré que si 
l'article 103 de la Constltution prévoyait a titre exceptionnel le jugement des 
ministres par la é:our de cassation, aucune disposition f18 prévoyait la possibilit~ 

d'étendre la jqridiction de celle~ci, pour des falts connexes, é das personnes qt.,~i n'ont 
jarhais exercé les fonctlons de ministres. Les artic]e:S 226 et 227 du code 
d'lnstruotlon. orlmlnelle alnsl que le~ enseignemsnts de la doctrine et de la 
jurisprudence ne permeitaient pas, a eux seuls, de considérer que la connexité était, 
dans le situatlon en cause, «.prévue par la loln. Dans ces condltions, la Cour ne voit 
aucun élément de nátute 8. distinguer le présent grief de celul examiné sur ce póint 
dans l'arrth CoGme et qurres préoltá. la seu/e exístence d'un nouveau précédent 

HORA DE RECEPCióN ENE 5. 1 : 02 PM HORA DE IMPRESióN ENE. 5. 1 : 15 PM 



JAN/05/2009/MON 04:04PM p 031 

30 

0!>0125 
118. Without entering into an analysis ot whether special procedural 

privileges derivad from certain investitures are compatible with the American 
Convent)on, the Commlsslon notes that what is relevant to thls case is the fact 
that, under the provisions ot the legislation in force, [VIister Barreta Leiva did not 
have that investiture and, theretore, he should not have been tried by that court 
because the principie ot connection In thls type of case had not been established by 
law. T!le Commission requests that the Court fjnd that this situation violated Mister 
Barreta Leiva's right to be tried by a conipetent tribunal as provided fpr in article 
8.1 of the American Convention. 

119. The Commission must also emphasjze that, in this case, one of the 
consequences of vesting the victim with a proc;edural privilege he was not entitled 
to by law, was that the victlm had no legal avenue to appeal the judgment against 
him, even though the Law for Safeguarding Public Assets, which determined which 
court was competent to hear his case, established that he should have been trieq in 
first instance by the Superior Court for Safeguarding Public Assets and, in second 
lnstance, by the Supreme Co';Jrt of Justice. 

120. With regard to the right to appeal an adverse judgment, the lnter
American Court has estab.lished that ''the right to appeal a judgment is an essential 
guarantee that must be respected within the frameworl< of due process, in arder to 
allow for an adverse judgment to be revie1Afed by a different and higher judge or 
court. The right to appeal a judgment must be guarant.eed befare the judgment 
acquires the characteristic;s of res júdicata. The intention is to protect the right of 
detense by granting the possibility to lodge an appeal during the proceedings in 
order to prevent that a judgmer¡t that was issued with bi.ases and em;>rs that will 
éause undue damage to the interests of a person is all~wed to stand. "53 

121. The Court has also pointed out that although the Srates have a 
margin of interpretation to regulate the exercis'e of that right, they cannot impose 
restrictions or requirements that infringe on the very essence ot the right to appeal 
a judgnwnt.S4 In a simil¡¡r sense, thé Human Rights Committee has established the 
scope of the provisions of the lnternational Covenant on Civil and Political Rights·, 
equivalen! to article 8 2(h) of the American Convention, in the followlng terms; 

158 .. 

161. 

Jurlsprudentiel, spécifíquement mis en cause dans l!arr~t dq 22 juin 2000, na sauralt 
!a f~fre aboutir B une aurre conclusior1. 

En l'absen!=e de connexité prévue par la loi, la Cour estime que la Cour da cas;sation 
n'était pas, qans fa présente 8ff~ire, un tribuna! «él:abli par l13 lohl au sens de l'article 
6 pour examinar les poursuites contre ces cinq autres requérants. Partant, il y a eu 
violatioh de l'art!cle 6 9 1 de la Convemlon, 

"'1/A Court H .. R., Cose Herrera U!!oe, Jydgment issued July 2, 2004. Series C No. 107, par 

Do1 1/A Court H. R., Case Herrera U/loa. Judgment issued July 2, 2004. 'Series C No, 107, par. 
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Although the forms of appeal may differ eccording to the domestic legislation 
of each Stete party to the Covenant, In accordence with paragraph 5 of 
article 14, every State has the obligatlon to re-examine in depth the 
judgment an.d the penalty. 65 
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1 22, In cases in which, as a consequence of the application of a specia! 
privilege, the victlm was prevented from appealing certáin decisions throughout the 
proceedings, the Court concluded 

[t]his situation was aggravated by the tact that the Milltary Code of .Justice 
allows only very few appeals of the declsions issued by the autilorities with 
jurisdiction over milltary criminal cases whlch aftect fundamental rights of 
the accused. Therefore, Mistar Palamara lribarne was not able to appeal 
sorne of the decisions issued by the euthorities with jurisdiction ovar military 
criminal c.ases that affected him, as, for exainple, the denial to have access 
to the investigation since that decision could not be appealed"6 

123. The Commission considers, and speclflcally requests the Court to 
find, that the fact that Mister Barreta Leiva waf¡ tried by the Supreme Court of 
Justice, even though that competen ce had not been established by law; also 
implied, in his case, the impossibility of appealing the judgment against him, which 
in addition to violatlng the guarantee of a trlal by a competent tribunal, violated th.e 
right enshrined in article 8"2(11) of the American Convention with regard to the 
obligations established in article 1,1 of the ¡;ame instrument: 

1 24, Lastly, the Commission considers that this situation implied that, 
although the ordinary proce~dings legally established Mister Barr~to Leiva's right to 
appeal a judgment against him, in practice and as a result of the eXtension of the 
special privilege, he did not enjoy any judicial protection whatsoever and was left 

-with no· defense in- a situation- that could- not be·- appealed.-ln--that -sense, the ·
Commission requests · that the Court find that the State, to his detriment, also 
violated the right enshrined in articlé 25.1 of the American Conveni:ion with regard 
to the obligations established in article 1 .1 of the same instrument, 

4. Right to personál liberty and the presumption of innocence (articles 
7,1, 7 .3, 7.5 and 8.2 of the Convention) 

125. Article 7' of the American Convention establishes in relevant parts 

1. Every person has the right to personal liberty and seouriry. 
[ .. ] 

3" No ona shall be subjact to arbitrary arrest or imprisonment. 
[,;. 1 

Gc Human Right_s Commission. Case Reld vs . .Jamaica, par, 14-3. 

llt !/A Court H.R., Case Palamara lríbarne. Judgment issued November 22, 2005, Series C 
No. 13!¡ Par, 186, 
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5 Any person 9etained shall be brought promptly befare a judge or 
other officer authorlzed by law to axercise judicial power and shall be antitled 
to tria! within a reasonable time or to be released without prejudice to the 
continuation of the proceedings. His release mey be subject to guarantees to 
assure his appearance for tria!. 
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126. For its part, article 8.2 of the American Convention establishes in 
relevant parts that 

Every person accused of a criminal offense has the right to be presumed 
innooent so long as his guilt has not be en preven aocording to law. 

1 27. The evidence submitted with this application indicates that trom M ay 
25, 1994, until August 9, 1995, Mister Barre10 Leiva was subjected to preventiva 
detention at the "El Junquito" Jail. lt has also been established that the grounds for 
issuing the arrest warrant, in acco~dance with anicle 182 of the Code of Criminal 
Procedure in force at that time, wer¡¡ the existence of "well-founded indications of 
criminal responsibility" on the part of Mistar Barreta Leiva. The sentence that 
Mistar Barreta Leiva finally received was shorter, by 16 days, than the time he 
spent in jail under preventive detention. 

i 28. The lnter-American Court has indicated that, under the próvislons ot 
artícle 7. 1 of the Conventlon, the protection of libeny safeguards "the physical 
liberty as well as the personal security of individuals in th¡;¡ c!:>ntext that the absence 
of guarantees could lead to the subversion of the rule qf law and óf individual$ 
under detentión being depdved of mínimum legal protections. "67 

129. With regard to article 7,3 ot the Conventíon, which torbids arbitrary 
detentions or arrests, the Court has stated that 

this is a situation in which no one shall be subject to arrest or 
deterition for reasons that -·although within the law- can be 
considerad incompatibl<? with respect tor the fundamental rights of 
th!'l individual for being, among other things, unreasonable, 
uripredictable or out ot proportion. 68 

130. With regard to .preventiva detention specifically, the Coun has 
jndicated that the measure is limitad by the principies of legality, presumption of 

57 1/A Court H .. Re, Cese GEJrcfa Asto and Ram{rez Rojas, Judgment lssued November 25, 2005. 
Series e No. 137, par. 104; 1/A eourt H.R., Case Aco.sta Calderón. Judgment issued June 24, 2005. 
Series e No 129, par. 66; 1/A Court HA., Case 'ribr Judgme¡it issued September 7, 2004 Series .e 
f\!o. 114, par, 97; and 1/A Court H. R., Cese of the Gómez Paqufyaur Brothers. ..,Judgment July 8, 
2004. Series e No. 110, par. 82 

" 1/A eourt H R, Cese Gercfa Asto and Ramfrez Rojas. Judgment issued November 25, 20Q5 
Series e No. 137, par, 105; !/A eourt H.R., Case Acosta Calderón. Judgment issued )une 24, 2005. 
Series C No. 129, pár, 57; 1/A eourt r\ R, Case Tib/. Judgment is.sued September 7, 20o4 Series C 
No 114, par. 98; and 1/A eourt H .. R., Case of the Gómez Paquiyauri Brothers. Judgmem fssued July 
8, 2o04. Series e No: 110, par .. 63. 
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ínnocence, need, and proportíonality whích are essemial in a democratic socíety.'" 
The Court has also pointed out that preventive detentlon is the most severe 
measure that may be ímposed on the accused and therefore, it must pe imposed as 
an exception. In the opinion of the Court, the libeny of the accused must be the 
rule while his criminal responsibility is being proven. 60

• 

131. The Court has also indicated that the legitimacy of preventiva 
detention is not based solely on the fact that the law allows for it to be imposed in 
so me general hypotheses. The adoption of this precautlonary me asurE) requlres a 
judgment of proportionality between the nieasure, the evidence to support issuing it 
and the facts l;>eing in\iestigated .. lf there ís no proportionality, the measure will be 
arbitrary. 61 1 

132. The Court has also pointed out that it can be derived from the 
provisions of artícle 7.3 of the Convention, th¡;¡t the State has an oblígation to not 
restrict the liberty of the detainee beyond the limit of what is strictly necessary to 
ensure that the person does not impede the efficient cpurse of the investig¡¡tions or 
tries to evade justice."2 

133. The Court has emphasized that neither the personal traits of the 
allegad perpetrator nor the seriousness of the crime with which he is being charged 
are, in and of themselves, sufficient jlistific¡;¡tion to impose preventiva detentíori 
which must be considerad a preca1,1tionary measure not a punitiva qne.63 According 
to the lnter-American Coun, when a person whose criminal responsibility has not 
been proven is deprived of liberty for an excessívely prolongad period of time and, 
therefore, disproportionate; the provisions of the Convention are· violated. The 

50 1/A eourt H .R., Case López Álvarez. Judgment issued February 1, 2006. Series e No. 141, 
par. 67; i/A Court H.R., Case Garcfa Asto and Ramírez Rojas. Judgment issued November 25, ;W05. 
Series e No. 137, par. 106; i/A Cour) H.R., Case ?alamar<! lribarne. Judgment isstJed November 22, 
2005, Series e No 135, par. 197; and IIA eourt H.R, Casa Acosra Calderón . • Judgment issued June 
24, 2005. Series e No. 129, par. 74. . . 

60 1/A Court H.R. 1 Case l.6pezAfvarez. Judgment February ·1, 2006. Series e No. 141, pac 

6> 1/A eourt H.R., Case López Álvarez. .Judgment issued February 1, 2006. Series e No. 
141, par. 68. 

"i/A eourt H.R .• Case Lópaz Álvarez. Judgment issued February 1, 2006. Series e No. 141, 
par. 69; iiA eourt H.R, Casa Palamara lribarne. Juqgment issued November 22, 2005. ·series C No 
135, par. 198; 1/A Court H A., Case A costa Calderón. Judgment issued .June 24, 2005. Series C No. 
129, par .. 111; and 1/A Court H.R., Case Tibi. Judgment issued september 7, 2004. Series C No. 
114, par. 180. 

" iiA Court H.R., Case López Álvarez. Judgment issued February 1, 2006. Series e No. 141, 
per, 69; iiA <:;ourt H.R.,,Case Garcla Astp and Ramlrez Rojas. Judgment issued Nqvember 25, 2Q05. 
Series C No. 137, par. 106; 1/A Court H.F\., Case Acosta Calderón . . judgment íssued June 24, 2005. 
Serias e No. 129, par.. 75; and iiA Court H.R., Case T7bi. Judgment issued September 7, 2004 
Series C No 114, par. 180" 

HORA DE RECEPCióN ENE. 5. 1:02PM HORA DE IMPRESióN ENE. 5. 1:15PM 



JAN/05/2009/MON 04:05 PM p 035 

34 

000129 
jurisprudence of the Coutt has established that such a situation is the equiválent of 
anticipating the sentence, 64 

134. For its part, principie 111. paragraph 2, of the Principies and Best 
P.ractices on the Protection of Persons Deprived of Liberty in the Americes approved 
by the IACHR establlshes that 

[ .. ] Preventiva deprivation of liberty is a precautionary measure not a 
punitiva one, which shall additionally comply with the principies of legality, 
the presumption of innocence, need and proportionality, to the extent strictly 
necessary in a democratic society. lt shall only be applied within the strictly 
necessary limits to ensL!re that the person will not imped\'l the efficient 
development o.f the investigations nor will evade justice, provided that the 
competen! authority examines the tacts and demonstrates that the afóresaid 
requirements have been met in the cOncrete case. 66 

135. With regard to the relationship between the imposition of preventivo 
detention and the guarantee bf presumption of innocence, the Court has reiterated 
sorne of tl1e precading standards and indicated that: 

the principie of presumption óf innocence constitutes a foundation for judicial 
guarantees .. The obligation of the State to not restrain the detainea's liberty 
beyond the limits strictly necessery to ensure that he will not impede the 
efficient development of the investlgatlons and that he will not evade justice 
derivas from that established in article 82.2 of the Convention. In this sansa 
the preventive deumti6n is a ca~tlonary measure not a punltive one. This 
concept is laid down in multiple instrumenta of internetional human rights 
law. The lntarnational · Covenant on Civic and Political Rights provides that 
detention should not be the normal practica with regard to persons who are 
to stand tria! (Article 9.3).. lt would constitute a violation to the Convention 
to keep a persori whose criminal responslbility t\as • hot "been estabiiShed 
detained lar a disproportíonate period of time. This would be tantarriount to 
anticipating a semen ce·, which is at odds with universally recogni>:ed general 
principies of law. " 

136, The Commission cotisiders that the contept of "a reasoriable time" 
cannot be established in abstract terms because it responds to criteria whose 

04 1/A Court H.R, Case López Álvarez. Judgment issued February 1, 2006 Series e No. 141, 
par. 69; 1/A Court H R, Case.Acosta Calderón. Judgment issued .June 24, 2005 Series e No. 129, 
por 111; 1/A Court H .. R,, Cose Tíbi. Judgment issued September 7, 2004. Series C No. 114, par. 
180; and 1/A Court H. R., Cese Suáre2 Rasero .JudQrrlent issued November , 2, 1997' Seri~s e No 
35, par. 77. 

&o Principies and Best Practices on the Protection of Persons Deprived of Llbarty in the 
Americes, Principie 111, seotion 2. Document approved by the C~mmissibn at its 13Pl Regular 
Meeting, held from March 3 to March 14, 2008. 

00 1/A Court H.R-., Case .Aco:ste Calderón. Judgment issued Juine 24, 2005 .. Sorles C No. 129, 
par. 111; 1/A eourt H.~ .. Case Tíbí. Judgment issued September 7, 2004, Series C No. 114, par. 180; 
and 1/A Court H.R., Cese Suáiez Rasero . . Judgmen"t; issued November 12, 1997. Series C No. 35, par. 
77. . 
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imp¡¡ct must be determined in each <;:ase. 67 Consequently, what domes"tic laws 
establish as a "reasonable time" does not guarantee that it is In harmony with the 
Convention. The particular ch¡¡racteristics of eacf¡ case will determine when that 
deadline has be en met without prejudice to what is established by law. In cases 
where indivi<;luals are stil! in preventive detention, the Commission has establlshed 
guidelines to determine whether a particular perlad of time is reasonable. What is 
relevant to this case, however, is that any time that a jail sentence ís ímposed that 
it is less than the time a person has spent in preventive detentíon, that detention 
must be considered unre'!sonable. 

1 37. In llght of the aforementioned precedents, it is relevant to analyze .Mr. 
Barreta Leiva's preveritíye detention from two perspectivesJ i) the grounds for 
preventive detention basecl solely on the existence of índications of criminal 
resporisjbility; and ii) the period of time Mr. Barreta Leiva spent in preventíve 
detention. 

138. With regard to the first perspective, the arrest warrimt of .May 18, 
1994, cited only an:icle 182 of the Code of Criminal Procedure and established the 
indications of criminal responsibility for persons under preventiva dete¡ltion. 

1 39. Article 182 of the Code of Criminal Procedure then in force, 
established 1 

So long as it has been lndisp~tably proven that a orime has been committed 
that merits corporal punishment and thare is rw obvious penalty prescrjbed 
for su eh offense, a~d there are VVeiJ-founded indications of an individual' S 

culpability, the Examining Magistrate Court wl\1 issue a warrant for the arrest 
of the accused that 1i11 .contain the following: 

. -,. FÚIÍ na me ofi}ié-áécusii(J" aricrimv-óüúir indentifv[ng [nforiñiitiéiii: .. 
2, A summary of the facts and legal grounds fot the arres¡ warrant and the 

provisional classifícation of the crime. 

140. Artlcle 103 of the then-in force Organic Law for Safeguarding Public 
Assets indicated 

[d]eprivation of llberty measures contetnplated in this law imply mandatory arrest, 
even those that are nierely preventiva in natura or the result of conversi.bn. 
Consequem¡y, any Individual tried for offenses established in thís law pr for related 
offenses, wíll not be eliglble for pre-trial release, that is, release on bail, establíshed 

- in the Code of Criminal Procedure, nor tor thé benefits provided for in the Law on 
Probation and Perole or the benefits contemplated in the Lew of the Penítentiary 
System regardíng probation or parole 

6
•
7 See, ínter alíe, ECHA. Sulajoa v .. Estonia, judgment iss¡ued February 15, 2005, paragraph 

61; ECHR. Klameol<i v. Poland (No 2), judgment issued April 3, 2003, paragraph 118; ECHR. Klyakhin 
v. Russla, judgment issued November 3Q, 2004, paragraph 60; ECHR. Sta§aitis v. Uthuania, judgment 
issued March 21, 2002, paragraph 82; ECHR. Jablm\ski v. Poland. judgment issued December 21, 
2000, paragraph 79 

HORA DE RECEPCióN ENE 5. 1:02PM HORA DE IMPRESióN ENE 5. 1:15PM 



JAN/05/2009/MON 04:06PM p 037 

36 

141. From the reading of these laws and from the actions of the judicial 
authorities at the time of the facts, it becomes evidem that preventive detention 
was the general rule and not the exception so long as there were well-founded 
indications of criminal responsibility, Moreover, given the nature of the crime an 
individual was being charged with, preventive detemion was mandatory in all cases 
with no possibility of released on bail. 

142. As established in European jurisprudence on the matter, the exlstence 
of indications of criminal responsibility is a cónqition sine qua non for imposing 
preventive detemion. 68 But, in light of the provisions of the American Convention 
and of recent lnter-American Cóurt jurisprudence, such indications cannot per se 
imply the presumption that the accused will try to obstruct the proceedings. 
Specifically, the Court has maintained that, even after verifying the reasonableness 
of the indications of criminal responsibility, the deprivation of liberty of the accused 
cannot rest on generic preventiva objectives or on specific preventive objectives 
attrlbutable to the sentence, but only on a legitimate objective, to wit: to ensure 
that the accused will not impede the course of the proceedings or evade justice.69 

This implies that the existence of indications of criminal responsibility is a necessary 
cóndition but not sufficient }o justify issuing an order for preventiva detention. The 
Commission emphasizes that this is the criterion to be met not only to sustain 
preventiva detention over time, but also the first time the decision is made to 
impose the measure in a case, 70 qtherwise, it would Ignore the exceptional nature 
ot the precautionary measure. 

143. The Commission considers that, as. the jurisprudence of the Court has 
establi>;hed, the principie of need that must regulate preventive detention implies 
that the authority that orders the imposition of the m!'lasure must sufficiently prove 
the reasons why the, existence of indications of criminal- responsibility, has -any -
bearing on the efficient course of the investjgations in the c~se in question 7 ' lt als'ó 
implies establlshing the reasons why it is appropriate to impose preventiv<') detention 
rather t[lan a less severe measure. 

SB See, ínter alía, ECHA. sutajoa V. Estonia, judgment issued Febn..¡ary 15., 2005, paragraph 
. 62; ECHR Klyal<hin v, Rusia, judgmont issued November 30, 2004, paragrapl1 61; ECHA: Nikolova v. 

Bulgaria, judgment isSued September 30, 2004, paragraPh 61; ECHA StaSaitis v. Lhuania, judgrtlent 
issu~d l\llarch 21, 2002, paragraph ~2; and ECHA. Trzaska v.Polonla, )udgment issued .July 11, 2000, 
paragraph 63. 

og 1/A Court H.R., Case Chaparro Alvarez and Lapo Ífliguez. .Judgment issued November 21, 
2007, Series C No, 170, par. 103. . . , 

70 In that sansa see: !/A CoiJrt H R., Case Chaparro Atvarez anct LfJpo ffliguez. Judgment 
lssued November Z 1, 2007.. Serias e No 170, par. 105 in whloh tha lntar-American Court establishes 
that the pravantjve detention of one of the victims was arbitrary bacaUse the judicial decrea that 
6rdered the detention did not sufficiently justlfy the rsasons why the Jlberty ot' 1:he acoused could 
obstruct the course of tha procaedings. 

71 In a similar veln ses: 1/A Cour1 H R , (:ase Chaparro Alverez end Lapo ffliguez, .~uclgment 
issued November 21, 2007. Series C No. 170, par. 105. 
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144. In that sense, the Commission considers, and requests that the Court 
find, that the imposition of preyentive detention on Mister Barreta LeiV<! based 

· exciLISively on indications of criminal responsibility, with no possibility of bail, with 
no justification of what objectives the prosecution sought with the imposition of 
that measure, although legal, was arbitrary and therefore, to his detriment, 
constituted a violatlon óf the rlghts enshrined in articles 7. 1 and 7 .. 3 of the 
American Convention with regard to the obligations established in article 1,1 of the 
same instrument .. 

145. With regard to the second perspectiva, that is, the perlad of time 
Mister Barreta Leiva spent under preventiva detention, the Commission would like 
to emphasize that the crime with which Mr. Barreta Leiva was charged, was 
typified in article 60 of the Law for Safeguarding Public Assets That law 
established a possible penalty of 6 rhonths to 3 years in jail fo~ that c;rim¡J. The 
period of tirne Mr, Barreta Leiva endured under preventiva detention was 1 6 days 
ionger than the final sentence imposed .. Consequentiy, the Commission requests 
that the Court rlnd that the lmposition of preventive detention in this case ignored 
the principie of reasonable time and the guarantee of presumption of innoc;erice 
enshrined in articles 7.5 and 8.2 of the American Convention, with regard to the 
obligations established in articie 1.1 of the same instrument, because that detention 
became a punitive rather than a precautiof1ary me¡¡sure. 

8, Failure to cornply with the obiigation to adopt domestic legal remedies 
(article 2 of tha Americah Convention) 

146.. Article 2 of the American Convention establishes: 

[W) he re the exercise of any of the rights or freedoms referred t.o in Article 1 

.. is--not .already. enswred by .legíslative or. other .. provisions, -the S tates E'ar.ties 
undertake to adopt, in accordance with their constitutional processes and the 
provislons of this Convention, such legislativa or other measures as may be 
necessary to give effect to those rights or freedoms .. 

147. The inter-American Court has indícated that in internationai iaw, a 
common iaw prescribes that a State that is party tb an international agreement 
must make the necessary modifications to its domestic iegislation to ensure 
compiiance wlth the obligations assumed under the agreement. This law is 
universally recognized and has been classified in jurisprudence as an obvious 
principie, 72 

72 1/A Coun: H.R., Case Zambrana Vé!ez et al. Judgment issued Ju..ly. 4, 2004. Series e No. 
166, par, 55: 1/A Court H.R., Ca~o Garrido and BaigorriéJ- Repárations (art. 63.1 Amer[can Conventlon 
an Human Rights) .. Judgmont issued August 27, 1998, Serie..s e No. 39, par .. 68 Also see 1/A Court 
HR. Case La CaniUro. Judgment issued November 29, 2006. Series C No, 162, par. 170, and 1/A 
Cburt H.R., Case Afmonacíd Arel/ano et al. Jud.gment issued Septembar 26, 2006. Series C No. 154, 
par. 117. 
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148. Likewise, the Court has indicated that this principie is incli,Jded in its 
article 2 which establishes the general obligatlon of each State Party to modify its 
domestic legislation to conform to those provisions in order to guarantee the rights 
enshrined therein/3 which irnpi¡es that domestic laws must be effective (the effet 
uti/e principie)'•, 

149. According to the Court's established precedents. Article 2 of the 
Convention does not outline which are the appropriate measures to modify domestic 
legislation, because, obviously, that• will depend on the nature of the law to be 
modified and the circumstances of the specifiq case. That is why the Court's 
interpretation is that modificatlon implies adoption of two types of measures, to 
wit: i) eliminating any laws or practices that imply violations of the guarantees 
est'lblished in the Corwentlon or that Ignore or obstruct the exercise of the rights 
recognized by the Convention. and ji) enacting laws and developing practices aimed 
at effectively respecting those guarantees.75 The Court has interpreted that the first 
type of obligation is not fulfilled so long as the jaw or practica which violates the 
ConventiÓn remains as part of the body of laws76 and, therefore, it can be satisfiod 
with the modification,77 repeal or annulment in sorne way/", or reform79 of those 
laws or practices as the casé may be.80 

" 1/A Court H.R.; Case Zambrano Vé/liÍz eral. .Judgment issued July 4, 20Q4. Series e No. 
166. par. 56; 1/A eourt H R; Casa La Conrura . . Judgrnent issued Novarnbar 29, 2006. Ser'ies e No. 
162, par. 171; and IIA eourt H R., Case Almonecld Arellano et a/. Judgmént issued September 26, 
2006.SeriesCNo.154,.par.117.' · · · · 

74 1/A eourt H.R., Cese Zambrano Véler. eral. Judgment isswed .July 4, 2004, Series C No. 
166, par. 56; \/A eourt .. Cese La Canrura. Judgment November 29, 2006. Series e No 162, par. 
171; and Coqrt H.R., Case "Juvenite Réeducarion lnstitute·"'. ·.JuQgment lssuad ?eptember 2, .2904 .. 

.... - ·- · - -serles e Nó; 1 f2~p¡¡r. 2os .. · - · ... · -- - -- - ·-- - --· 
76 !/A Court H. R., C8so Zambrano Vélez et al. Judgment lssued July 4, 2.004. Series C No. 

'166, pBr 56; 1/A 'couri H.R., Case La Cantuta . • h.idgment issued Npvember 29, 2006. Series C No. 
162, par. 172, and 1/A Cciurt R.R., Case Almonac;d Arel/año eral Judgment is.sued S~ptember 26, 
2006. Series e No. 164, par. 118. 

"1/A eourt H.R .. Case Zombrano Vélez eral. Judgment issued July 4, 2004. 'series e No .. 
166, par. 56; IIA Court H R .• Case "The Last Temptation of Christ" (Olmedo fiusros et af.}. Judgment 
i~sued Febrt.J:ary 5, 2001 Series C NO. 73, pa, 172. 

7i 1/A eourt H .. R., Case Zembrsno Vé/ez et o/. Judgment issued .July 4, 2004. Series e No. 
166, par. 56; I(Á eourt H.R., Case Fermin Ramírez . • Judgmenr issued June 20, 2005. Series C No. 
126, paragraphs 97 and 130. 

" 1/A Court H.R .. Case :Zambrano Vélez era/. .Judgmeht issued July 4, 2004, Series C No. 
166, par. 56; IIA eourt H R, Gasa Yarama. Judgment lssued June 23. 2005. Series e No. 127, par. 
254. 

79 \lA eourt H R, Caso ZombrMo Vélez et e/, Judgment ls~ued July 4, 2004. Series e No. 
166, par 56¡ 1/A !=aun H. R., Case Rax.cacú ReYes. Judgment lssued Septembef '15, 2005, Se(¡es e 
No. 133, paragraphs. 87 y 125. 

80 i!A eourt H.R., Case Zambrano Vélez et al . .Judgment issued July 4, 2004. 
166, par. 56; \/A Court H. R .. Case La Callrura Judgment issued November 29, 2006 
162, par. 172. 

Series C No
Serir?s C No. 
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150. With regard to the extent ot international responsibility, the Court has 
indicated 

[e]nforcement by state agents or civil servants of a law that violares the 
Conventlon triggers. the internatlonal responsiblllty of the State, and lt ls a 
basic legal principie of the internatíonal responsibility of the State, 
eetablished In international Human Rlghts Law, that every State is 
internationally responsible for the acts a·r omissions of any of its branches or 
organs that vlolate rights lnternationally enshrined, acoording to Article 1.1 
ot the American Convention. 

The Court is aware that domestic judges and courts are subject to the rule of 
law and, theretore, they are obligated to impose the laws in force in the legal 
system. But when a State has ratified an international treaty such as the 
American Convention; its judges, being part of the State system, are also 
subjact to it and are thus obligated to ensure thet the ettects ot the 
provisions of the Convention are not diminished by the imposition of laws 
contrary to tha purpose and objecti.ves of the provisions and whlch, from the 
beginning, have no legal effeot. In other words, the Judicial Branch must 
exercise a sort of "suiteblllty control" between domestlc laws enforced in 
specifio cases and the American Convention en Humen Rights. In this 
endeavor, the Judicial Branoh· must take lnto account no only the treaty, but 
also the lnter-American Court's interpretation of the same since, in the final 
analysis, the Court ls the ultimare Interpretar of the American Convention." 

1 51. Throughout this application, the Commission has allegad that the 
Venezue\an State violated; to the qetriment of Mister Barreta Leiva, severa\ 
provisions of the Convent.ion as a consequence ot entorcing laws and regulations of 
the Constitution and óf the Code ot Criminal Procedure that were in force at the 
time. 

1 52. Specifically, the Commission considers that Article 73 of the Code of 
Criminal Procedure as well as Article 60 ot the 1961 Constitution, which 
esiablished that the whole summary irivestigation phase was secret ano closed to 
the accused and his attorney until an arrest warrant fqr the accused had been 
executed, are incompatible with the Convention because, as it has been noted 
throughout this report, they impede the effective exercise of judiciál guarantees. 

153. Likewise, the Comrnission considers that Artic\e 82 of the Code of 
Criminal Enforoement, which established the general imposition of the precautionary 
measure of preventiva detention so long as there were indlcatlons of criminal 
responsibility, is incompatible with Article 7 of the American C6nvention which, just 
as it has been interpreted by the organs of thE! inter-American system, establishes 
the purely procedural objectives of deprivatiqn of liberty under the measure of 

61 l/A Court 1-J,R., Case Le Cantt..(ta. Judgment issued November 29, 2006. Sari9.s C No. 162, 
par 173; 1/A Court H R, Case A!monacid Arel/ano et al. Judgment lssuad Septernber 26, 2006. 
Series C No. '154, paragraphs 123 a 126 
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preventiva detem:ion which, as it has been reiterated, must be the exception and 
not the rule, 

1 54. The Commission notes and requests that the Court find that, although 
this legal frameworl< was replaced by the 1999 C::onstitution and by the Organic 
Code of Criminal Procedure of 1998, the fact that the victim was sanctioned by 
laws that were incompatible with the Convention during the course of the 
proceedings against him, violated the obligation to adopt dcimestic legal remedies 
enshrined in Article 2 of the American Convention. 92 

VIII. REPARATION AND COSTS 

155. Based on the facts alleged in this application, and on jurísprudence 
constante of the lnter-American Court which establishes that "it is a principie of 
international 1-aw that any violation of an international obllgation that has caused 
harrn generates the obligation to provide adequate reparation for that harm83

, the 
Commission submits its views to the Court with regard to reparation and costs that 
the Venez1,1elan state must pay as a result of its responsibility for the human rights 
violations committed in detriment of the vlctlm. 

156. Taking into account the Rules of Procedure of the Court, whiph grant 
the individual the option of self·representation, the Commisslor¡ will simply O\ltline 
the general criteria regarding reparation and costs that, it considers, the Court 
should impose in this case. The Cof"[lmission understands that, in accordance with 
article 63 of 1:he American Convention and article 23 and other articles of the Rules 
of Procedure of the Court, the burden to substantiate fair compensation rests with 
the victim and its representativa. · 

A.-. , .Obligation to provide reparation 

157. One essential role played by the justice sys.tem is to remedy harm 
caused to victims. This role must be expressed in the form ot rectifk:ation or 
restitution and not solely through compensation which neither re-establishes the 
moral balance nor restares that Which has been taken. 

158. Article 63.1 of the American Conventioh establishes that : 

lf th~" Court finds that there has be en a violation of a right or freedom 
protected by" thls Convention, the Court shall rule that the injured perty be 

a:~ With r~gard to v!olation of Article 2 of the Convention, even tlloUgh the laws íncompatible 
with the Convention had been repea!ed at the time of the Col!rt's ·pronouncement, see; 1/A Court H.R., 
Case Montera Aranguren er al. {Rarén de Gatia), Judgmem issued July 5, 2006: Series e No, 150, 
par 135. 

03 1/A Court H.R., Case Cantora/ tfuarmml anr:J Garcfa Santacruz. Judgment issued .July 10, 
2007. Se.ries e No 167, par. 156; 1/A eourt H.R., Cese Zambrano W/ez eral .Judgment issued July 
4, 2.007, Series C No. 166, par. 1 03; and 1/A Court H.R.,H, Cese Íiscuá Zapara Judgment issued 
June 4, 2007. Series C No. 165 1 par. 126. 
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ensured the enjoyment of his right or treedom thet wes violated. lt shall also 
rule, if appropriate, that the oonseqvences of tha measure or situation that 
oonstituted the breach ot such right or fraedom be remediad and that fair 
compensation be paid to the injured parw. 

p 042 

159. As the Court has conslstemly establlshed in its juris¡:írudence, "article 
63.1 of i:he American Convention incorporares a common law that constitutes one 
of the essential principies of contemporarv international law with regard to the 
responsibility of states. Thus, when an illegal act attributable to a state occurs, it 
lmmediately triggers the international responsibility of that state for the violation of 
an international law and the resulting obligation to provide reparatíon and to put an 
end to the consequences of the violation" 84

• 

160. Reparation is crucial in guaranteeing that justice is done in individual 
cases and it constitutes the meóhanism which elevates the decisions of the Court 
beyond the scope of moral sanctions. Reparatlon consists of méasures aimed at 
eliminating the effects of the violations committed, Reparation of the haim caused 
by the violatjon of an international obligation requires, if possible, full restitution 
(restirurio in integrum), whích consists of returning the situation to what it was 
befare the violatlon took place. 

161. The obligation to pay reparation, every aspect of which is regl,llated 
by international Jaw (scope, nature, method and cjesignatlon of beneficiarles), 
cannot be modified or ignored by the State obligat~d to. pay it by invoking 
provisions in its domestic Jegislation85 • 

162. In this c¡;se, the lnter-American Co1ilmísslon has demonstrated that 
the State has international responsibility for violating th<¡l right to personal liberty, 
t.he rjght ¡g_ju_di¡;j¡¡l gu_¡Jrant_ee.s.. ?.n.q t_h_e (ig_ht 10 judicial pr~t_ecti_on of O.scar B?rret() 
Leiva, as well as for failure to comply with the obligation to align its domestic 
legislation with the purpose and obje¡;tives of the Convention. 

B. Reparation measures 

163.. The United Nations Special Rappor:tel!r on the Right to Restitution, 
Compensatiof] and Rehabilitation for Victims of Gross Violations ot Human Rights 
;md Fundamental Freedoms has classified the cpmponents of that right according to 
tour general categories: restitutjon, compensation, rehabilitation, and rrieasures of 

64 1/A Court H.R.,Cose Lo Contuta. Judgment issued .Novembor 29, 2006 Series e No- 162, 
par 200; 1/A eourr H.R., Case of the Miguel Casrro Castro Joil. Judgment issued November 25, 2006. 
Series C No. 160, par, 414: 1/A Court H. A. 1 Case Mt;mtero Aranguren et al. (Reté.n f)f:J C.aria). 
,Judgment lssuad July 5. 2006 Series e No 160, par. 116. 

" 1/A Court H.R .. Case Canrora! /iuamanf and García Santacruz. Judgment issued July 10, 
2007 Series C No. 167, par 19p; 1/A Court H.R .. Case Zambtano Wlez eral . .Judgment lssued July 
4, 2007 Serios e No, 166, par. 148; 1/A Court H.R., Case ~· Canrura. Judgment on the merlts, 
reparations and costs . .Judgment lssued November 29, 2006 Series C No. 162, par. 200; 1/A Court 
H.R., Case of the Miguel Casrto Castro Jai/. Jwdgmcnt issued November 25, 2006. Seri!3S C No. 160, 
par. 415. 
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satisfaction and guarantees of non-repetition. 86 According to the United Natiqns 
Sp13cial Rapporteur on the lmpunity ot Perpetrators of Human Rights Violations, 
those measures include: cessátíon of existing violations, verification of the facts, 
mass dissemination of the true facts about the events that too!< place, an official 
declaration or judicial order reestatilishing the digniw, reputation and rights of the 
victim and of indivlduals wlth ties to the victim, an apology to include public 
acknowledgment of the facts and accepting full responsibility for them, imposing 
judicial or administrativa sanctions on those responsible for the violations, 
preventing new violations, etc. 

1 64. For its part, the Court has pointed out that reparation measures tend 
to eliminate the effects of the vjolatiÓns committed." Su eh meas u res include the 
different ways in which a State can meet its lnternatiorial responsibility which, 
under international law, consist of restitution, compensation, rehabilitation, 
satisfaction and non-repetition. measures, 88 

165. Llkewise, the United Nations Commission on Human Rights has 
determinad that, 

[u]nder international law, States have the duty to adopt, when the situation 
requlres it, speciel measures in order to provide test and fully effective 
reparation, Reparation shell provlde legal solutlons. ellrilinating or repalring 
the consequences pt the harm sutfered and avoidjng the occurrence of new 
violations through prevention and deterrenca. Reparatlon shall be 
proportibnate to the gravity Óf the violations and of the hárm sutfared, and it 
will include restitution, compensaiion, rehabilltation., satisfaction end 
guarantees ot non-repetition. " 

IHl Principies and guidelines ·on the right ·of victitns of. grave human rights· vio!at:ions and of . 
violations of humanitarian law to receive reparation, docÚment preparad by Dr. Theqdore Ván Boven in 
accordance with resolution 1995/117 of tha Sub-Commlsslon on Human Rlghts, E/CN,4/ 
sub.Z/1997/17. , , 

67 1/A Court H.R., Gas~ / .. a Cantuta. Judgment on the merits, reparations and oosts. Jud9ment 
issued November 29, ,2006 Series C No 162, par, 202; 1/A Court H,R. Case The Miguel Castro Casrro 
Jai/, ,Judgment issued November 25, 2ú06, Series C No, 160, par, 416; 1/A Court H R , Case of the 
Dismissed Congressional Emplovees (AguadO A/ferO et a/.). judgment orl Preliminary Exceptíons, 
Merits, ·Reparations and Costs. Judgment issued November 24, 2006 .. series C No ... , s·s, par, 144, 

aa See United Nations, Final report presentBd by Theo Van Boven, Spe.clal R6pporteur tor 
Restitution, Compensation and Rehabll!tation of Victims of Grave Human RightS Violations and of 
Violatións of Humanitarlan law, E/CNA/Sub2/1990!10, July 26, 1990, Also sea: 1/A Court H R, 
Case 8/ake .. Repar9-tlons (art 63 1 American Convention on Human Rights). Judgment issued january 
22, 1999 Series C No 48, par, 31; 1/A c:;ourt H.R,, Cese Suárez Rasero, Reporetiorts (art, 63,1 
American ConVention bn Hum8n Rights), ~ludgment JSsu9d January 20, 19990 Series C No. 44, par. 
41, ' . 

a!.l United Natlons, Commlsslon on Human Ri9hts, SubMCommission on Prevention of 
Discrimination and Protection ot Minorities, E/C!\1. 4/Sub.2/1996!17, "The sdmi'nistration of ju.sríce a'nd 
tl?e human rights of detainees~ Revised series of príncip/e.s snd guídet;nes. on the rirjht of victims of 
grave htiman rights vío/'!_ri'ons and víoletír(Jn-S of humsnitoden law· to obtain re,iaratlon, prepered by 
Mister Thao Vafl Boven, in accordance with d6cision 1996/117 of the SubwCommisslon, dated May 
24, 1996, par 7 
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166, In Jight af the criteria established by lnter-American and universal 
jurisprudence, th13 C:ammission submlts its concluslons and demands wíth regard to 
appropríate reparatíon measures in the case of Osear Barreta Leíva, 

1 . Satisfaction and guarantees of non-repetition 

1 67, Satísfactian has been understood to be any meas u re ·· that the 
perpetrator of a violatian must adop\ in accardance with interhational ínstrurnents ar 
with cammon law, for the purpase af acl<nawledglng the cornmission af an illicit 
act,90 This follovits three actians which are generally C<lrried out in aggregate: 
apalagy, ar <m y ather actian acknawledging respansibility for the liiolatian in 
questian; wl¡en appropriate, tria! and punishment af the individuals respansible for 
perpetrating the vlalatlan, and adopting measures ta prevent the recurrence af the 
harrn caused,91 

168. In that sense, the Commission requests the Caurt ta arder, among 
others, tha follawin¡;¡ satisfaction rneasures: 

~ to publlsh In the prlnt media the fui! text of the sentenoe the Cotlrt will 
eventually hand down; and 

• to publicly acknowledge its intarnational responsibility for the violations 
perpetrated and for the herrn inflicted, in the meaningful ~nd dignlfled 
manner that the objectives of the reparátion demand, In consultation 
with the vlctim and his representativa. 

169. On the other hand, the Cammission considers that the State is 
obligated to prevent the recurrerice af human rights vio!ations such as the anes we 

- --------- ---·-_,are deafín9 with-in tRis cáse:-canéfiquefitly-; tne'Cófnrñíssioh requeststhá'ftl'iEfCoürF 
arder V~;nezuela to adopt the legal, administrative and any other type af rneasures 
necessary to avaid the recurrence of similar actions, independent of the legislative 
rnodific¡¡tians already adopted after the violai:ians in this case had taken place, and 
which the Carnmission values as positive steps. 

2. Compensation 

170.. The Cburt has established the essential criteria that must guide just 
indernnificatlon aimed at providlng adequate and effective mqnetary cornpensínian 
for the harrn and damage suffered as a result of human rights violations. The Caurt 
has alsa established that indernnification is merely coinpensatary in nature and that 
it will be granted far the perlad af time and in the amaunt ne.cessary to compensate 
far all material and immaterial darnages caused. 92 

'
0 Brownlle, Stata Rasponslblllty. Part 1. Clarendon Press, Oxford, 198~. pg 2()8: 

91 ldem. 

9
2. !/A Court H.:R., Case La Cantt.!ta. )udgment on the marits, reparations and costs. 

Judgment issued November 29, 2006 Se:ries C No. 162, par. 210; 1/A Court H.R-, Cese Hilaire,. 
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2.1. Material Damages 

171. The Court's jurísprudence constante on reparation has established 
that material damages include emergent damages and lost wages as well as 
irnmaterial or moral harm caused to the victim and. in sorne instances, to the family 
of the victim. 93 

172. Emergent damages is interpreted as direct and immediate material 
consequences of the violations."4 

173. Lost wages is interpretad as loss of income or economic benefits due 
to a specific violation, and which can be quantified based on certain measurable and 
objective indicators.'5 

174. Without detriment to the demands that the victim and his 
represeiltative may present at the appropriate time during the proc.eadings, the 
IACHR requests that the Court, should it deem it pertinent and in light of its ample 
powers in this area, grant the same amount In compensation for emergent damages 
and for lost wages. 

2.2. lmmaterlal damages 

175. With regard to irr¡material damages, the Court has establishe(l that: 

(ilmmaterial damages could include sufferln¡¡ and herm caused to the direct 
victims snd their relativas, the undermining ot values of great signlficsnce to 
the individuals, as well as non-pecuniary changes in the living conditions of 
victims or their familias, Since it is not possible to essfgn e precise monetary 

-;¡,;;üe ii> im.rriaieiial-<'farr189es-tor-tlié-iiúr¡)6se-of ilrovídin9 -iñfe9ralreparáfii:in --- -
to tiÍe vlctims, reparation can only be accomplished by !WO forms pf 
comp<>nsation. First, by meking a monetary payment or by providing goods 
and services wnosa monetary value can be essessed, as cjetermlned by the 

Consranrina and Benjamin et a/. Judgment issued June 21. 2002 Series e No. 94, Par. 204; IIA 
Court H.R,, Case Garrido an.d Beigorrif!. Repararions (arr 63 .. 1 Americ~n· Convention on Human 
Rjghtsl. Judgment issued Aug'ust 27, 1998, Series C No. 39, par. 41. 

. 
93 1/A Court H.R., Case /..a CBnture. Jud9m~jn on the merits, reparatlons and oosts ~Judgmern 

lssued November 29, 2006 Series e No. 162, paras. 213 and 214; 1/A eourt H.R., Case ofthe Miguel 
Castro Castro Jail. Judgment issued Novomber 26, 2006. Series e No. 160, par. 423; 1/A Cotm H.R., 
Case Tibi. Judgm~nt issued September 7 1 2004. Series C No, 114. 

94 Coí-te IDH, Ca.se La Canrura . . Judgrr:Jent on the merits, reparations and costs .. ,Jucfgment 
issued November 29, 2006 Series e No. 162, par. 215j IIA coun H Fj., Ca~e Loayze Tamayo" 
Ffepararlons (art. 63" 1 American Gonvent!on on Human Rights) Juqgment issued November 27, 1998. 
Series C No. 42, par. 147; and 1/A Court H-R-_, ·case Aloeboetoe et el. Reparatíons (art. 63.1 Amerícan 
eonvention on Human Rights): Judgment issued September 10, 1993. Series e No 15, p~r. so .. 

aG Sea for example, 1/A Court H. R., Case Carpio N/co//e et fJ/. ,Judgment lssued November 22, 
2004. Series e No, 117, par .. 105 and following paragraphs; 1/A Court H.R., Case De la éruz Flores . 
.Judgmeht issue~ November 18, 2004. Series e No 115, paras .. 151 y 152. 
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court, cqmmansurate. with the judgment and in equitable terms. Secondly, by 
carrying out publlc actíons aimed at peying tribute to the me;pory of tha 
víqims, acknowledging theír dignity, consoling their relativas, or by officially 
repudiatíng the human tights violations in the specífic casé and emphasizing 
the officia! Cdmrnitment to take the necessary measures to prevent the 
i'ecurrenc!:l of such violatlons. 96 

P. 046 

176. In that context, the C:ommission requests that the Court, taking into 
consideration the nature of the case and should it deem it appropriate, set the 
amount of compensation for immaterial darnages. 

C. !3eneficiary 

1 '77. Article 63.1 of the American Convention demands reparatlon for the 
consequences of ·a violation and "that fa ir compensation be paid to the injured 
party." rhe persons who must be compensated are generally those individuals 
directly harmed by the consequences of the violation in question. 

178. In Jight of the natura of this case, the beneficiary of the reparation 
ordered by the Court as a result of human rights violations perpetrated by the 
Venezuelan state is the victim already námed in this cqmplaint. 

D. Costs and expenses 

119. In accordance with the jurisprudence constante of the Court, costs 
and expenses are included in the concept of reparation established in artible 63.1 of 
the American Convention, sirice efforts made by injured parties or their 
representatives to gain access to international law imply expenses and financia! 
commitments thai: must be compensated .. 97 

. -

180. Based on the established precedent, the Commission requests, once 
the victim's representative has been heard, that the Court arder the Venezuel<m 
st¡¡te to pay for necessary and· reasonable costs and expenses, appropriately 
documented, incurred in the process ot lodging and pursuing this case in the lnter
American System of Human Rights. 

IX. CONCLUSIÓN 

56 1/A Court H.R-, Case La Canrura . .Judgment pn the merlt~. reparations and costs, .Judgment 
lssue<j November 29, 2006 Series e No. 162, par. 216; IIA Court H. R., Case of the Miguel Castro 
Casrro ./f!il. Judgment issued Nqvember 26, 2006. Series C No. 160, par. 430; IIA Cour! H.R., Case 
of rhe ltuango Messacres . . Judgment issued July 1, 2006. Series C No. 148, par. 383; 1/A Court H R, 
Cese 'of rhe Pueblo Bello Massacre, Judgmént issued .January 31, 2006. Series C No. 140, par. 25~. 

Q7 1/A Court H.R., Case La Cantuta, Judgment on the merlt$. f'eparatlons and costs ... Judgment 
issued November 29; 2006 Serios C No; 162, par. 243; 1/A Court H.R., Case of rhe Miguel Castro 
Casrro .Jai/. Judgment issued November 25, 2006. Series C No 160, par. 455; 1/A Court H. R., Case 
of t11e Dismissed Cangres:sJanel Workers (Aguado A/faro et a/./. .Judgment on Preliminary Exceptions, 
Merlts, Reparatlons and Costs . .Judgment lssued November 24, 2006. Series C No, 168, par. 152. 
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1 81- The absence of detailed nqtification of the victim of the crlmes he 
was being charged with due to the secret natura of the indictment phas.e prior to 
the issuanc'e ot an arrest wammt for the accused; the intringement on the victim's 
right to a defensa which made it impossible for him to be advised by counsel of his 
choice during the indictment phase and when testifying as tho accused; the denial 
of the victim's right to question and to cross-examine witnesses, and to examine 
the evidence being gathered and to introduce evidence to support his version of the 
facts and discredit the body of evidence a¡¡ainst him; the impossibility to appeal the 
semence becaus., the victim had been triad and convícted in a court of sole 
instance by a judge who was not the competent authority; the 1\lrbitrary natura and 
duration of thé preventiva detention which ignorad the right to nial within a 
reasonable period of time and the guarantee of presumption of innocence; as well 
as the application of laws during the criminal proceedings that are incompatible with 
the Convention, constitute violatlons of the rights recognized in articles 7.1, 7 .3, 
7.5, 8.1, 8.2.b, 8.2.c, 8.2.q, 8.2.f, 8.2.h and 25.1 and failure to comply with the 
duty to adopt domestlc legal measures as est¡¡blisht;¡d in article 2 of the same 
instrument. 

X. PETITIOI\IS 

182. Based on the facts of the case arid on the legal a!guments presented, 
the lnter-AmeriCan Commission on Human Rights requests that the Court cqnclude 
and d<3clare that the Bolivarian 'Republic of Venezuela, in detriment of ¡vtr. Osear 
Barreta Leiva, violated the rights recognized in <;>rticles 7.1, 7._3, 7.5, 8.1, 8,2.b, 
8.2.c, 8.2.d, 8.2.f, 8.2.h and . 25.1 of the American Convention with regards to 
the general pbligation of the State to respect and guarantee those rights and \0 
adopt domestic legislativa measures as established in articles- 1 .1 and 2 of the s.ame 
instrument. 

And, therefore, to ordér the State 

a) to grant the victim adeq~at!'l reparation to include full satisfaction 
for the violation of his human rights; 

b) to publicly acknowledge its international responsibility for the 
facts in this case; 

e) to adopt legal, administrativa and other types of measw'.es 
necessary to prevent the recurrence of violations similar to those 
which constitute the basis of this case; and 

d) to pay the costs and legal expenses incurred in pursuing this case 
In the Ínter-American system. 

XL SUPPORTING EVIDENCE 

A. Documantary avidance 

183. The fO"IIowing is a list of docLimentary evidence currently available 
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APPÉNDIX 1. IACHR, Report No. 31/08 (admlsslblllty and merlts), Case 11 .663, 
Qscar Barreta Le1"va, Venezi,Jela, July 17, 2008; Appendix 1. 

APPENDIX 2. File of the próceedings befare the lnter'American Commission on 
Human Rights. 

ANNEX 1, Constitution of the Republic of Venezuela, January 23, 1961, 

ANNEX 2. Coda of Criminal Procedure of .July 13, 1 !326, partlally 
moditied by laws ot August 5, 1954; .June 26; 1957; January 27, 1962 
and December 22, 1995. 

ANNEX 3. Organíc L.aw for the Protectíon of the Public Heritage, 
December 23, 1982. 

ANNEX 4. Cítation notice issued by the Superior Court ot Protection of 
the Public Herítage, dated February 4, 1993. 

ANNEX 5, lnjtial testimony of Mr. Osear Barreto Leiva befare the 
Superior Court of Protection of the Publie Heritage. 

ANNEX 6. Decision of the Full Supreme Court of Justiee, .June 8, 1993. . . 

ANNEX 7 .Citation notice issued by the Court of Substantiation of the 
Suprema Court of Justice dated September 29, 1 993. · 

ANNEX 8.Notice of citation agréement issued by the Court of Substantiation 
o"f the Suprema Cpurt of .Justiee, dated December 14, 1 993. 

AÑNEX 9~testimony . of- rv'ir:- Osear Barreta- Leiva betOre -il1e- ci:iurt· 6f 
Substantiation of the Full Suprema Court of Justice, 

ANNEX 19. Certificate of Good Conduct issued on June 6, 1995, by the 
office of the Director of the prison lhternado Judicial "El Jünquito," 

ANNEX 11, Deeision of the Full Supreme Court of Justice dated August 9, 
1995. 

ANNEX 12. Decision of the Full Supreme Court of .Justice datad Oetober 
31, 1995. 

ANNEX 13. DocL!ment addr.essed to the Supreme Court of ,Justice by . 
defense attorneys for former president Carlos Andrés Perez, January 30, 
1996. 

ANNEX 14. Judgrrient handed down by the Supreme Court of .Justice on 
May 30, 1996, in the triál of Carlos Andrés Pérez Rodríguez, Alejandro 
lzaguirre Angeli, Reinaldo Figueredo. 

ANNEX 15. Decision of the Suprema Court of Justice, June 13, 1996. 

ANNEX 16. Press articies 
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ANNEX 17. Copy of the Power of Attorney jssued to Carlos Armando 
Figueredo Planchart. 

B. Witna~ses 

"184. The C::ommission requests that the C::ourt hear the testimony of the 
victim, Osear Barreta Leiva, who will testify on the criminal proceedings against 
him; the obstacles he faced in the search tor justice in thi~ case; the consequences 
suffered in. !1is personal, family and professional life as a result ot the human rlghts 
vlolatlons, amcing other aspects regarding the purpose and objective of this 
co.mplaint. 

C. Expert witness 

1 !35. The. Commission requests that the Court hear trom an expert on the 
code ot criminal procedure in Venezuela, whose identity will be revealed to the 
Court at the appropriate time, who will provide expert testimony on constitutional 
and criminal laV)I and on .the laws governing the protection of the public heritage 
that were in force at the time the criminal proceedings referred to in this complaint 
were carried out; and on the reforms lmplemented in those areas follow!ng the 
conviction and sentencing of the victim, among other aspects regarding the purpose 
and objective of this complaint. 

XII. VICTIM INFORMATION 

186. Pursuant to th\'l provisions of article 33 of the Rules of Procedi.(re ot 
the Court, the lnter·AmeriGan Commission submits the tollowing íntormation: 1:he 
original complaint was filed by Mt. Osear Barr·eto Leiva, representad by anorney 
Cártos Aimañdo Figueredii Planéhari:. 

187. The victlm has authorized attorney Carlos Armando Figueredo 
Planchan to represent him during the legal phase of the proceedings in the inter
Anierican system. 98 The representativa ot the victim has listed his address as: 

 
 

; 

Washington, D.C .. 
Oct~ber 31, 2008 

\ 

08 Anexo 17, Copia del Poder de representación otor9ado en favor de Carlos A'rmando 
Flguereqo Planch¡¡rt. 
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