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CASE OF MOIWANA VILLAGE (STEFANO AJINTOENA ET AL.)

OBSERVATIONS OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
IN RESPONSE TO THE PRELIMINARY OBJECTIONS PRESENTED BY

THE REPUBLIC OF SURINAME

. INTRODUCTION

The Inter-American Commission on Human Rights {(hereinafter “Commission”)

submitied the case of Moiwana Village to the Inier-American Court of Muman Rights

(hereinafter “Honeorabie Court”) to remedy a denial of justice for which the Republic of

5= Suriname (hereinafter “Suriname” or “State”) bears responsibility under the American

| Convention on Human Righis (hereinafter “American Convention” or “Convention”). The

case js circumscribed o the viclations that comprise that denial of justice, namely the State’s

failure to respect and ensure the rights set forth in Articles 25 and 8 of the American

Convention, in conjunction with its general obligations under Article 1(1). Because the State

has failed to act with due diligence to investigate, prosecute and punish the violations

cocmmitted in connection with the atiack and kKillings at Moiwana Village, and has failed to

— provide any form of reparation, the survivors and the family members of those killed have
been ieft with their rights unprotecied and dignity disrespected.

The attack on Moiwana Village is one of the emblematic cases of human rights
violations in Suriname., While the importance of the case and the impunity in which if
remaing are widely known, both nationally and infernationally, the State has failed fo respond
with due diligence. The fact that the violations have geone und¢larified and unpunished has
e profound consequences for the survivors and the families of those Killed. Those

conseguences range from the fact that they dont know where the remains of their loved

ones are and have therefore besn unable to provide a proper burial, an cbiigation of great

imperiance in Ndjuka Maroon cuiture, to their continued displacement from their traditional
i lands. The survivors and the families of those killed have expressed that they feel that
because they have been denied justice, they have alsc been denied recognition of their
dignity as human beings.’

The Commission submits the present observations to respond to the preliminary
objeciions interposed by the State of Suriname in its Answer to the Commission's
Application. The observations are accordingly limited to issues of jurisdiction and
— admissibility. As set forth below, the Commission considers that the Court has full
’ jurisdiction to examine the merits of the present case, and that it meets all requirements of
admissibility. The c¢bjections presented by the State lack any foundation as a matter of law
or fact, and the Commission respectiutlly requests that they be dismissed.

With respect tc the question of jurisdiclion generally, the Commission reaffims that,
as set forth in its Application, the Haonorable Court is competent to rule on the present case
—_ as submitted with respect to violations of Articles 25, 8 and 1(1) of the American Convention
- on Human Righis. Suriname acceded to the American Convention and accepted the
contentious jurisdiction of the Honorable Couri on November 12, 1987. The claims before
the Honorable Court concern the failure of the State o provide effective judicial protection
£ and guarantees as from November 12, 1987, Case 11.821 was properly admitted and
decided by the Commission in accordance wiih the applicable rules and procedures, and
duly submitted to the Honorable Court. Accordingly, [t meeis the requirements of
admissibility.

! See Statement of the Petitioners, submitted as Annex 1 t6 the Commission's Application, paras, 8-21.
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The Commission wishes to note that, while the victims’ representatives have not
presented their own memorials in the present case, the Commission hags been in
consultation with them since the preparation of its Application, and consulted them with
respect to this memorial. Their participation in this context comprises an important element
of the Commission’s presentation of this case.

i, SUMMARY OF THE OBJECTIONS PRESENTED

For the sake of clarity, given that the State addressed certain exceptions in various
sections of its response, the Commission has summarized them as indicated, followed by iis
response:

A, The Honorable Court lacks jurisdiction ratione tempeoris because the
American Convention “does not apply to the Republic of Suriname in the

present case.”

3. The Commission erred in declaring the case admissible because the “State
ratified the Convention on November 12, 1987, while the occurrences were
supposed to have taken place a year before that on November 29, 19867

2. The Commission erred in declaring the case admissible because the
petitioners presented no evidence of violations of the American Convention.

3. “The Court is not competent 10 hear the case, because on November 29,
1986 Suriname was not a State party” to the American Convention and had
not accepted the Honorable Court’s contentious jurisdiction.

B. The Commission erred in declaring the case admissible because the
petitioners failed to exhaust domestic remedies as reguired by the American
Cecnvention and applicable Regulations.

C. The jurisdiction of the Court “is barred” due to the “untimely” submission of
the case before the Courl under the terms of Article 51(1) of the American
Convention.

D. In ite Report N2 35/02 on the Merits, the Commission “concluded cther

violations than those for which the case was admitted.”

E. The Court has no jurisdiction over the matter, because of the fact that the
Commission has neglected to send all periinent parts of the petiticn 1o the
State, as intended in Article 42 cf its Regulations.”

The Commission considers that the objections presented are unsupported as a
matter of fact and iaw, as set forth in the considerations that follow, and respectfully petitions
that the Honorabie Court reject them and proceed to examine the merits of the Case of
Moiwana Village.
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1il. THE RESPONSE OF THE COMMISSION TO THE OBJECTIONS

A. Response to the first objection: The Honorable Court is competent
ratione temporis to examine the viclations of Articles 25, 8 and 1(1)
presented In the Commission’s Application; the terms of the American
Convention apply to the acts and omissions of the State that comprise

the denial of justice in the present case,

1. The Commission properly admitted the claims raised before it in Case
11.821.

The State contends that the Commission erred when it declared the petition filed in
caese 11.821 admissible. The State argues that the concept of continuing violation utilized
with respect to vicolations of the American Convention is unacceptable, and that, even
assuming it were valid, the case should have been processed differently

In summary, the Commission considers that this objection is extemporaneous.
Should the Court decide to examine i, the Commission indicates that it admitted allegations
of fact and law under Articies 25, 8 and 1(1) of the American Convention with respect to
State conduct subsequent to November 12, 1987, the date as from which the Siate
committed itself to observe those guarantees, and the date from which the Commission was
competent to evaluate the State’s compliance.

With respect to this objection to admissibility, the Commission first wishes {o ncte
that it is extermnporaneous. The petition initially transmitted o the Siate of Suriname on
Qctober 30, 1987 contained allegations of Staite responsibility under both the American
Declaration and the American Convention. The Siate did not respond to the Commission’s
initial request for information, or {0 two subsequent reiterations of that request, and thus
never contested the admissibility of the claims under the Convention prior to the
Commission’s adoption of Admissibility Report 26/00. [t may be noted that the only
provisions of the Convention admitted in that Report were Articles 25, 8 and 1(1) congerning
the denial of judicial protection and guarantees. Nor did the State present any arguments as
to why the facts alleged did not constitute viclations of those Arlicles during the merits phase
of the proceedings. |t was not uniil after the Commission’s adoption ¢f Merits Report 35/02
that the State contested the application of the American Convention in the present case.

The objectives sought to be served in proceedings of this kind require that both
parties have the full opportunity to be heard and to respond to each other's aliegations. In
the present case, the State had a full opportunity to respond to the petitioners’ atiegations,
but opted not to utilize the procedural opportunities provided. Because the State raised its
challenges to the admissibility and application of zllegations under the American Convention
outside the procedural opportunities provided to the parties, the petitioners had no
opportunity to respond within the context of those proceedings. To admit such arguments at
this stage would be to enable the State to defeat the purpose of the proecedural halance built
into the petition system.

independently of the foregoing considerations, should the Honorable Court wish to
examine this objection, the Commissicn notes that it has two aspects. First, the State
asserts that the Commission had no basis to admit or examine any alieged vioiations under
the American Convention, and that the concept of continuing violation referred to by the
Commission was not applicable. The naturée of the violations admitted and examined by the
Commission under the American Convention, and now pending before the Honocrable Gourt

° See State’s Answer (o the Application, pp. 31-32.
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is examined at length below, in section lI.LA.3. For reasons of brevity, the Commission

— simply notes here that it is not asking the Honorable Court to utilize a retroactive application
of law or jurisdiction, and that it maintains that the Court has full jurisdiction over all acts and
omissions subsequent to November 12, 1887.

Second, the State asserts that, even if the congept of continuing violation were
applicable, the Commission erred in its processing of the petition. This objection 1s
somewhal difficult to understand. In its Answer 10 the Application the State indicaies, on the
- one hand, that the violations under the Declaration and Convention “should have been
| processed separately,” evidently arguing that the Commission processed the two categories
in a way that failed to preserve the differences hetween them. On the other hand, the State
indicates that the Commission in fact "drew a distinction between two categories of rights,
o one under the Declaration, and the other under the Convention.® The position is somewhat
contradictory -- the State indicates that the Commission should have maintained a greater
separation between the two categoeries of claims, but at the same time recognizes that the
Commission did in fact distinguish between the categories in its treatment of the case.

If the State is arguing that the Commission should have adopted twe separate seis of
admissibility and meriis reports for this purpose, one concerning claims under the
— Declaration and the other concerning claims under the Convention, it cites no lega! support
for such a position. The Commission notes that neither the Convention itseif, nor its Statute
or Rules reguire this, and the principle of procedural economy weighs against it. ©

~ The Commission notes that, in both Admissibility Report 26/00 and Merits Report
35/02, it drew a clear disiinction between the violations addressed under the American
Reclaration, Articles 1 (right to life, liberty and personal security}, VIl {protection of mothers
. and children), IX (inviclability of the home) and XX (property), and those addressed under
‘ the American Convention, namely Articles 25 (judicial protection), 8 (judicial guarantees) and
1(1) (obligation to respect and ensure rights). While the Siaie conlends that it has effegtively
been treated as a State Party to the Convention with respect to the entirety of the claims
o= presented in Case 11.821,° the texts of both the Admissibility and Merits Report demonstrate
that only claims relating to ongoing denial of justice were addressed under the American
Convention. The claims related to the attack, executicns, and related violations completed
on November 28, 1988 were dealt with enly under the American Declaration.

2. The Commission demonstrated the denial of justice presented In its
Application, and any issues of law and fact the State wishes to raise
s should be dealt with at the merits stage.

In its Answer to the Application, the State argues that the Commission should have
declared the petition presented in Case 11.821 inadmissible, at least insofar as the
American Convention is concerned, because the petitioners presented no evidence of
violations under that instrument. This objection is, in terms of the way it is presented, merely
a variant of the State's argument that, since it had not acceded 1o the American Convention
i on the date of the attack cn Moiwana Village, the terms of that freaty did not apply:

> Sizte's Answer 1O the Application, p. 31.

‘ As a maner of practice, the Commission h&s in quite a lew Instances adopted ana report exercising
jurisdiction over one set of claims under the American Declaraiion, 2nd another under the Amsrican Convention,
in accordance with the terms of its temporal competence. See, 8.g., IACHR, Report N® 49703, Case 10.3017,
Meriis, 42nd Police District, Parqgue S&c¢ Lucas, Brazil, Oct. 8, 2093, paras. 9-17; Report N 82/01, Case 12.000,
Admissibility, Miranda, Paraguay, Oct. 10, 2001, para. 14; Report NY 83703, P 12.358, Admissibility, Gonzalez
e Acosta, Oct. 22, 2003, para. 19.

® State’'s Answer to the Application, p. 34.
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Evenis in Moiwana took place on 28 November 1986 when Suriname was not
a Convention Staie. Hence, the events of Moiwana — if proved — do not
constitute violations of the standards of the Convention, but perhaps a
violation of the standards laid down in the Declaration. Since nc Convention
standards have been violated, the dsduclive reasoning of the Commission
that there is a continuation of the violationg is not valid because there can be
no continued violations if no standards were viclated.®

The State maintains that it would consequently have been impossible for the petitioners 10
present evidence of any violation under that treaty. The Government therefore contends that
the Commission should have dismissed the petition for failing to state facts tending 1o
establish a violation under the Convention, as required under Article 47(b) of the Convention,
and 35(c) of the Commission’'s Rules of Procedure.

In response, the Commission notes that it has addressed its own temporal
jurisdiction to admit the claims now before the Honorable Court in the preceding section, and
addresses the temporal jurisdiction oi the Honorable Court in the section that follows. Apart
from its arguments concerning iemporal jurisdiction, the Siate has laid no further factual or
legal foundation for this objection, nor has it indicated how the factual and legal foundation
proffered by the petitioners failed to meet the threshold for admissibility. To the extent the
State wishes io controvert the factual and legal basis upon which the Commission grounded
its Merits Report 35/02, and its subsequent Applicatien before the Honorable Court, those
are issues that should properly be dealt with at the merits phase of proceedings.” In this
regard, in order for the Honorable Court to determine whether the facts and arguments
presented characterize violations of the American Convention, it would necessarily have 1o
examine the merits of the dispute and evidence presented,

3. The Honorable Court is competent ratione temporis to examine the
violations of Articles 25, 8 and 1(1) presented in the Commission’s
Application.

With respect to this objection, the State maintains that the entirety of the human
rights violations comprehended in the pressnt case took place on or about November 282,
1886 in the Village of Moiwana in the interior of Suriname.® The State argues that, given
that it did not accede to the Convention until over one year later:

‘[a]t the time the alleged human rights violations were committed, Suriname
was neither a State Party to the Cconvention nor had it accepted the
contentious jurisdiction of the Court. The logical consequence of the above is
that until November 12, 1987 the American Declaration o[f] the Righis and
Duties of Man was the only normative instrument that is applicable to
Suriname in respect to alleged human rights violations in the State.”

The State maintains that the Honorable Court accordingly lacks the temporal jurisdiction
necessary to examine the merits of the case placed befors it.'® Further, the State questions

° State's Answer o the Application, p. 53.

’ See generally, /A Court H.R., Blake Case. Preliminary Objections. Judgment of July 2, 1898. Ser. C
No. 27, paras. 43, 45 {dismigsing challenges on legal and evidentiary arounds as not preliminary in nature).

® State’s Answer 1o the Application, p. 30.
? jd. p. 30.

'9d. pp. 30-31,

g 006
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the validity of the concept of “continuing violation, and argues that the Commission “used
—~ extensive and anticipatory interpretation of the Convention, which is contrary to the Vienna
Convention on the Law of Treaties,” and “used ex post facto application of the Convention,
which is contrary to the rules of international law.”"

The Commission emphasizes that the present case was submitted before the
Honorable Court to examine the conformity of acts and omissions of the Siate with iis
obligations under the American Convention as from the date it accepted 1o be bound by that
— treaty, and subject to the Courl’s contentious jurisdiction. The human rights violgtiens at
: issue are those set forth in the Commission’s Application concerning the denial of judicial
protection and guarantees under Articies 25, 8 and 1(1) of the Convention. The claims
presentied concern the ongoing failure of the Staie to provide justice relative to the attack on
the residents of Moiwana Village, the extrajudicial executions that ensued and the
destruction of the Village. The events comprising the attack, executions and destruction of

the village are not themselves beiore the Court. As the Commission indicated in its
— Application, it:

does not seek or require the retroactive application of the obligations of the
Convention o events thai predated Suriname’s accession. Rather, the Application
seeks to invoke the Honorable Court's jurisdiction with respect io the denial of justice
that existed at the time of Suriname’s accession o the Convention, and that persisis
unzbated to the present day. This Application is submitted with the specific abjective
that Suriname meef its obligations under the Convention as from 1987 forward to
provide judicial protection and guarantees to those seeking justice for the crimes
commiited in Moiwana village on November 29, 1986,

s While the State argues that the events giving rise (o the present case all took place
on & single date prior to its accession to the Convention, the Commission notes that it has
not submitted the Application with respect to a single measure or decision taken by the
authorities of the State. Rather, the Application is submitied {0 address the series of acts
and omissions subsequent 1o the State’s accession that comprise the continued impossibility
of the survivors and the families of those killed to obtain justice.

The scope of the Honorable Court's jurisdiction is set forth in the Convention iiself
Article 62(3) provides that:

The jurisdiction of the Court shall comprise all cases concerning the
interpretation and Application of the provisions of this Convention that are
submitted {o it, provided that the Stales Pariies to the case recognize or have

recognized such jurisdiction, whether by special declaration pursuant to the
preceding paragraphs, or by a specizal agreement.

As the Honorable Court has indicated, its contentious jurisdiction in respect of a State party
to the Convention comprises all cases concerning the interpretation and application of the
Convention with respect to evenis and acts transpiring after the date of deposit of a state’s
instrument of ratification or accession to the Convention and declaration of acceptance of
such jurisdiction.”™ Suriname became a Party to the American Convention on November 12,

" id, pp. 53-60,
2 Commissior’s Application, p. 11.

¥ Sea I/A Count H.R., Cantos Case, Preliminary Objections. Judgment of September 7, 2001. Ser. C
No. 85, para. 36.
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1887. and on that same date presented an instrument recognizing the jurisdiction of the

e Inter-American Court in accordance with Article 62 of the American Convention, That
f recognition was made abseni any of the conditions permitted under Article 62(2) of the
Convention.

The Commission agrees that general principles of international law, including Ariicle
28 of the Vienna Convention as well as Article 13 of the more recently codified Articles on
State Responsibility of the International Law Commission, indicate that treaty obligations
o apply only once a State has become a Party {o the instrument in question. The present case
5 was submitted to the Honorable Court in order for it to examine and pronounce upen the
nonconformity of the acts and omissions of the State with the obligations imposed under the
American Convention as from the date it became a Party to that treaty. "From the critical
'”“ date onwards all the State's acts and omissions not only must conform to the Convention but
| are alsc undoubtedly subject to review by the Convention institutions.”™ The Cormmiission is
not seeking the retroactive application of the American Convention, nor would such
application be necessary to decidée upon the claims presented.’

 There are different ways in which a state may violate its c¢bligations under the
American Convention. There are circumstances in which conduct attributable to a state may
o be carried out and completed almost instantaneously. The Honorable Court has
| characterized an extrajudicial execution attributable to a siate as such an example.'® The
State, in its Answer {o the Application, attempts to ¢haracierize any and all viglations raised
in connection with the attack on Moiwana Village as instantanecus in nature, thus having
been completed on November 29, 1986. The State argues that the case “concernfs] the
alleged murders and alleged arson, in any case facts which would have cccuired only cnce
... [he latter facts were not commitied over and over again unfil Suriname became a State
- Party."'” In fact, however, the Commission has placed no c¢laims with respect to the
| deprivation of life, liberty or security, or the cdestruction of property before the Honorable
Court in the present case. Nor is the Commission chalienging a single act or decision;
rather, what is placed at issue before the Honorable Court is the sernes of acts and omission
e that continus to deny justice to the victims of the attack on Moiwana Village.

With respect fo the rights to judicial protection and guarantees specifically, the State
indicates that the Commigsion’s application of fair trial rights is invalid, because "[t]he same
alleged human rights violations commitied prior to Suriname’s accession to the Convention
may never be dealt with under the Convention when the Declaration is the only normative
instrument applicable.”’® In this regard, the Comimission reiterates that the alleged violations
s placed before the Honorable Court are those attributable {0 the State for acls or omissions
i subsequent to November 12, 1887 concerning the right to judicial protection and guaraniees.
In fact, the State iiself recaognizes that there could be a valid basis 10 examine the rights of
surviving family members under this heading:

ekt FTETTET

* Eur, Ct. H.R., Yagcl and Sargin v. Turkey, Judgment of 23 May 1995, para. 40,

'Y With respect to the State’s affirmation thet the Commissicn ulilized "exiensive and anticipatory
imterpretation of the Convention," comtrary to the principies of the Vienna Convention on the Law of Treaties,
namely “normal meaning” and “good faith” (Answer toc the Application, p. 58}, it must be noted that, as an
interpretive exercise, treaty interpretation raay lend itself to different arguments. Howsver, the Commission finds

- the suggestion that it “should have acted in goQd faith™ in making its interpretation 1o be unaccepiable. The
o Commission’s faciual and legal propositions are grounded in both inter-American and International iaw and

jurisprudence.
'® (/8 Court H.R., Biake Case, Preliminary Objections, supra, para. 33.
' Stag's Answer to the Application, p. 56.

8 jd, p. 87,
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If the rights of family members or survivling] victims as codified in Article 8(1)
of the Convention, are violated after Suriname’s accession to the Convention,
these alleged violations should be dealt with separately under the
Convention. .... [T]he State of Suriname wants to make clear that she has
started with an investigation in the matier. This happened at several
moments after the occurrences took place. The fragile democracy was under
heavy siege and survived several difficult situations. |f the State can prove
that she offered adequate judicial protection afier ils accession to the
Convention, there is no violation of Ariicle 25 of the Convention, assumin

that this Honorable Court accept[s] the argument of “continuous violation’....’

The denial of judicial protection and guarantees atiributable to the State under
Articles 25, 8 and 1{1) of the Convention consists of a series of acts and omissions that have
occurred from November 12, 1887 through the date of the present memorial These acis
and omissions demonstrate that the State has not applied due diligence to investigate,
prosecute, punish or repair the violations in guestion. The specific aclts and omissions
identified in the Commission’s Application (and which are briefly reviewed below), provide a
way of visualizing or concretizing how the Staie has failed to bring its conduct inte confommity
with its obligations. As a result, the State is in the situation of continuous nonconformity with
its obligations under the American Convention.

In the present case, the denial of iudicial protection and guarantees under Articles
25, 8 and 1(1) is manifest, in the sense that it has been amply demonstrated. At the same
time, the denial of justice has yet to cease. [t must be noted that the application of the
concept of continuing violation is neither new nor “extreme” as characterized by the Stale. In
international law generally, it has been dated back to Trispel and the late 19" century.™
While the concept has been most closely linked to the viclation of forced disappearances in
the inter-American human rights sysiem, its general application is much breoader.?' The
concept is also reflected in different ways in national legal systems.

With respect to siate responsibility in general terms, the distinction between an
instantaneous breach and the continuing violation of an obligation has been concisely
cedified in Article 14 of the Articles on State Responsibility of the International Law
Commigsion, which provides in pertinent part:

Extension in time of the breach of an international obligation

s The breach of an international obligation by an act of a State not
having a continuous character occurs at the moment when the act is
performed, even if its effects continue. |

2. The breach of an international obligation by an act of a Siate having a
continuing character extends over the entire period during which the act
continues and remains not in conformity with the internzational obligation.

¥ State's Answor to the Application, pp. 57-88.

¥ James Crawford, The International Law Commission's Articles on State Besponsibility: Introduction,
Text and Commentariss (Cambridge Univ. Press 2002) p. 137.

*' See, VA Court H.E,, Blake Case. Merits. Judgment of January 24, 1998. Ser. C No. 36, Separate
Opinion of Judge A. A. Cancado Trindade, para. 11; "Long before the typification of the forced disappearance of
person in the Intarnational Law of HMuman Rights, the nolion of continuing situation’ found support in the
international case-law in the domain of human rights. Thus, 2lready in the De Becker versus Belgium case
{12960), the European Commission of Human Rights, for example, recognized the existence of a "continuing
situation’ (situation continue/situacion continuada) [citation omilted]." The notion has since remained present in
the case law of the Eurcpean system, and has been rggarded In cernain instances as an aggravating factor. Id.
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Articie 15 further specifies:
Breach consisting of a composite act
1. The breach of an international obligation by a State through a series of

actions or omissions defined in aggregate as wrongful, occurs when the
action or omission occurs which, taken with the other actions or omissions, is
sufficient to constitute the wrongful act.

2. In such a case, the breach extends over the entire penod starting with
the first of the actions or omissions of the series and lasts for as long as these
actions or omissions are repeaied and remain not in conformity with the
international obligation.

As cne of the members of the International Law Commission expressed in commenting on
the scope of this Article, “Compoesite acts give rise to continuing breaches, which extend in
time from the first of the actions or omissions in the series of acts making up the wrongful
conduct.”?

For the purposes of the present case, it must be underlined that, "[iln cases where
the relevant obligation did not exist at the beginning of the course of conduct but came into
being thereafter, the “first’ of the actions or omissions of the series for the purposes of State
responsibility will be the first occurring after the cobligation came into existence.”™ The
Commission wishes to reiterate in this regard that the case presented before the Honorable
Court concerns the acts and omissions of the State as from November 12, 1987, when its
obligations under the American Convention came into force. 1t is important to note that the
fact that an obligation enters into force after a series of acts and missions has been initiated
does “not prevent a court from taking into account earlier actions or omissions for other
purposes {e.g. in order to establish a factual basis for the later breaches ...).” *

The Commission notes that there is a growing body of case law within the Eurcpean
human rights sysiem dealing with questiions of due process in judicial proceedings, where
the proceedings originated prior to the eniry into force of the State’s obligations under the
Eurcpean Convention but continued subsequent to the eniry into force of those obligations.
The European Court of Human Righis has indicated that, while it lacks temporal jurisdiction
to pronounce upon events predating its jurisdiction, it may examine ongoing situations or
connected events that have occurred since the entry into force of its jurisdiction. In the Case
of Veeber v. Estonia, for example, the European Court conciuded that the search and
seizure of certain documents were instantaneous facts, realized and completed prior to the
State having recognized its jurisdiction. HMHowever, the European Court exercised its
jurisdiction over connecied events subsequent to the State’s recognition of its competence,
and determined that the State had failed to provide the victim effective judicial recourse to
challenge the search and seizure of his documents.”® In certain cases concerning claims of
undue delay in criminal or civil proceedings, the Eurcpean Court has divided the case into
two parts, declining jurisdiction over aspects predating acceptance of its jurisdiction, and

< Crawford, supra, p. 141,
23 id., p. 144,
* .

“Eur. Ct. H.R., Veeber v. Esionia, Merits. App. 37571/87. 7 Nov. 2002, paras. 52-55, 70-74. Cases
from the Suropean system refarred to in the present memorial are cited 1o htlp:/hudoc.echr.coe.inthiudoc.

do10
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affirming jurisdiction over related aspects occurring subsequent to acceptance. In a number
o of such cases, the European Court hag affirned that it may be appropriate and necessary 10
r take into account the prior or originating facts in order t-:: understand and issue a
determination over those subsequent facts within its jurisdiction *°

The use of the concept of continuing violation in the present case is not intended to
imply an application of jurisdiction that would be in some way relroaclive, or require the
Honcrable Court 10 reach outside its temporal jurisdiction to decide the case. HRather, it is
= simply the way of understanding when the breach begins (November 12, 1887) and ends (in
'- fact it has yet to end -- the State remains out of conformity as of the date of this memorial)
for the purposes of the present case. Nor is the Commission referring to the indirect or
secondary effecis of already completed violations.*” What is at issue in the present case is a
series of acts and emissions directly attributable to the State that have denied and continue
to deny the named victims their right to judicial protection and guarantees under the
American Convention and thereby constitute viclations of the State’s independent
- obligations under Articles 25, 8 and 1(1) of the American Convention.

The acls and omissions at issue in the present case comprise a reiierated ana
ongoing denial of justice. To highlight only a few of the acts and omissions for the purposes
of illustration, the Commission would first underline that the civilian police did not even
attempt to iniliate an investigation into the attack on Moiwana Village until 1882. When the
civihan police authorities arrested a number of soldiers in connection with these nascent
. efforts, Commander-in-Chief Bouterse directed a squad of military En[ice to besiege the
: installation where the soldiers were being detained and free them.*® In 1990, the Police
Inspector in charge of that investigation, Herman E. Gooding, was Kkilled under
circumstances that have never been duly investigated or clarified. The investigation into the
— attack on Moiwana Village was then suspended.*® The adoption of the Amnesty Law in
f 1982 was widely interpreted as a further indication that crimes such as the attack on
Meiwana Village were {o be left in impunity.

A further example is the fact that the families of those who were Killed do not even
know where the remains of their loved onss are located. When the petitioners discovered
what appeared o be human remains near the site of Moiwana Village in 1993, and
— requested that the competent authorities take action, the Slale sent personnel from the
civilian and military police to the site that had been identified. The remains were examined
only 1o the point that the authorities indicated that they correspeonded to 5-7 aduilts and 2-3
children. The authorities took no steps to identify the remains, nor did they carry out a
reasonable, comprehensive search for further remains. Because the State has failed to
respond to the attack at Moiwana Village with due diligence, the families of those killed have
besn unable to bury the remains in accordance with their wishes and the norms of their
s culture.

Following the discovery of these remains, the peiitioners filed three written requestis
for investigation with the Procurator General of Suriname, but received n¢ response

® See, o.g., Eur. Ct. H.R., Nevmerzhitsky v. Ukraine, Fina! Dacision on Admissibliity, App. No. 4825/00,
25 Nov. 2003, section “the law” 1{a}; Broniowski v. Foland, Admissibility, App. 31443796, 19 Dec. 2002, paras.
— 74-76; Lukanov. v. Buigaria, Merits, App. 25/1996/644/822, 20 Feb. 1897, paras. 40-45.

* See id, p. 136. “An act does not have a2 cortinuing character merely because iis effects or
gconseguencas exisnd in time. It must be the wrongful act as such which continues.” Id.

*® See Commission’s Application, p. 20, and Annexes 18, 25 and 27.

** Commission's Application, p. 20.
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whatsoever,® In 1995, the National Parliament adopted a motion urging the authorities to
= undertake an immediate investigation of the attack on Moiwana Village and other human
-' rights violations committed during the military regime.*’ The petitioners foilowed this motion
with jurther efforfs to insist on investigation, including a written request jiled with the
President of the Court of Justice of Suriname. The response to these effcris was a request
for information directed by the President of the Court to the Procurator General. The
Procurator General never responded and no further action was taken.™

— While many years have passed since the attack on Moiwana Village, the survivors

' and the families of those Killed have not received justice. While the Staie iiself indicates
having initiated various efforts ioward investigation, none has been brought to an effective
conclusion. No one has been brought to justice, and those aifected by the attack have
received no reparation. The State itself essentially acknowledges in its Answer to the
Application that conditions were not in place in Suriname to ensure due judicial protection
and guarantees for those affected by the attack.

The acts and omissicns described have all taken place subsequent to Suriname’s
accession o the American Convention and acceptance of the jurisdiction of the Honorable
Court. The general principies of international law and the law and practice of the supervisory
= organs in the area of human rights indicate that the fact that a claim originates in relation to a
| circumstance prior to the acceptance of contentious jurisdiction does not operate to
invalidate the exercise of such jurisdiction cnce in effect over related acts and omissions that
occur subseguent to such acceptance. States are respcensible for their acts and omissions
refating to rights guaranteed by the Convention after the date of ratification, even where
those acts and omissions are extensions of previously existing situations.®® The Genie,*
Blake and Cantos cases may be cited in the inter-American system, along with rapidly
— expanding line of cases in the Eurcpean human rights system, as well as examples such as
- the Lovelace and other cases before the UN Human Rights Committee.

vWhile the obligation tc provide judicial protection and guarantees in the present case
IS necessarily related 1o violations of the rights to life and personal integrity, among others -
violations which are beyond the scope of the temporal application of the Convention and
jurisdiction of the Honorable Court - the cobligations under Aricles 25, 8 and 1(1) of the
Convention stand as independent requirements for the Siate.

The scope of Ariicle 82 of the Convention includes jurisdiction ratione termporis
concerning acts and omissions that are continuing in nature and have effects subsequent to
= a state’s acceptance of the Court's cantentious jurisdiciion, even where the incidents givin
rise to the continuing events or effects occurred prior to that acceptance of jurisdiction.

% Letters from Moiwana *86 10 the Procurator General of Surlname, dated May 24, June 28 and August
23, 1993, Application of the Commission, Annex 24.

v Parliamentary Motion, Application of the Commission, Annex 23.

- 2 See letters from the Prasident of the Coun of Justice of Suriname, Application of the Commission,
Anngx 26.

* See Eur. Cl. H.R., Yagci and Sargin, supra; Almeids Ganett, Mascarenhas Falcao and cthers v.
Fortugal, Judgement of 1 Nov, 2000, para. 432.

** The Honorable Cour indicated in the Genie Case, for example, that Nicholas Blake's disappearance
marked “the beginning of & comtimulng situation” so that it would examine and pronounce upon the “actions and

offects subsequent to Guatemala's acceptance of its competenca. IYA Court H.R., Blake Case, Preliminary
Objections, supra, para. 67,

* A Court H R Blake Case, Preliminary Cbjections. supra, paras. 38-40 and 48. See similariy Eur.
Court H.R.. Papamichalopouics et al. v. Greece, Jung 24, 1993, Ser. A N° 260-B, pp. 69-70, paras. 40, 45-48,
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The denial of justice presented by the Commission in this Application is continuing in nature

and has had effects after Suriname’s accession fc the American Convention and its
acceptance of the Honorable Court's contentious jurisdiction. The Court is therefore properly

seized of jurisdiction in this matter.

As the petitioners have characterized it, the essence of the present case is the
ongoing failure of the State to do justice:

(Tlhe State has at no time conducted a serious investigation of the massacre;
it has not acted to determine the responsibility or liability of the intellectual
authors and others involved in the massacre; it has not taken any steps to
prosecute and punish those responsible; nor has it assessed or provided any
form of reparations to the victims of the massacre or their nexi of kin and
dependents. As with other unresolved human rights viclations from the
military era, the intellectual authors and perpetraicrs of the massacre enjoy

complete impunity.®®

The denial of iustice and resulting impunity in this case remain very présent concems

not just for the peilitioners, but for Surinamese society and for the international community as

well. Both the United Nations Human Righis Committee > and the United Nations
Comrmitiee on the Elimination of All Forms of Racial Discrimination® recently examined the
situation of human rights in Suriname. Both bodies highlighted the pressing need for the
altack and Killings at Moiwana Village to be duly investigated sc that those responsible

would be prosecuted and punished, and those affected would receive just reparation,

B. Response 10 the second objection: Having filed no exceptions to
admissibllity at the permissible procedural opportunity, the State must

be deemed estopped from doing so extemporaneously.

In its Answer to the Application, the State argues that the petition concerning the
Case of Moiwana Village should never have been admitted by the Commission because
“remedies under domestic law have not been exhausted.”* In this regard, the State
presents two grounds. As a preliminary matier, the State maintains that the Commission
erred when it applied the terms of Article 46 of the American Convention in its analysis of the
admissibility of the petition, because the Convention was not applicable to the petition. The

State then argues that the petition should not have been deemed admissible because the

petitioners failed to invoke and exhaust remedies under domestic law in accordance with

general principles of international law.

% Statement of the Petitioners, Application, Annex 1, pars. 9.

¥ See “Concluding observations of the Human Rights Committee — Suriname, CCPR/CQ/80/SUR, 80th
session, Human Rights Commitiee, [unediied version], para. 7; UN Human Rights Commitlee, Press Reloass
HR/CT/648, "Human Rights Commiltee Begins Review of Suriname’s Report, Hearing of 'Steady Progress' In
investigation of Violations under Previous Hegime: But Comminiee Experis Concerned at Lack of Concrete
Results Regarding Murder invesligations,” 18 March 2004, pariicularly the introductory section, and the summary
of ihe observations of Experts Rivas Posada, Solarl-Yrigoyen and Ando; Press RAslease HR/CT/648, 19 March
2004, particularly the observations of Expert Solari-Yrigoyen; Second Periodic Report — Suriname,

CCPR/C/SUR/2003/2, 4 July 2003, paras. 132 - 33, 136-37.

* “Considerstion of Reports Submitted by States Parties under Article 9 of the Convention: Concluding
observations of the UN Commitiee on the Elimination of Racial Dis¢rimination, -- Suriname,”

CERD/C/e4/CO/G/Rev.2, 12 March 2004, para. 20,

** State's Answer to the Application, p. 37; see generally, pages 37-47.
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In the present section, the Commission indicates thal the preliminary point raised by
s the Siate with respect to the Application of Article 46 of the American Convention lacks any
validity. As to the second peint, concerning the requirements of that Article, the Commission
emphasizes that the State filed no exceptions to the admissibility of the present case during
the admissibility stage, and musi be deemed estopped from raising such exceptions before
the Honorable Court. For the sake of providing a comprenensive response, and given the
linkage between the impossibility of exhausting domestic remedies and the denia! of juslice
that lies at the heart of the Case of Moiwana Village, the Commission then addresses the
= State’s arguments concerning the requirement of exnaustion of rermnedies.

1. The Commission acted in conformity with the applicable norms,
including Article 46 of the Amerlcan Convention, in analyzing the
admissibility of the claims presented in Case 11.821.

The State aileges that the Commission erred in admitting the present case pursuant
- to an analysis under the terms of Article 46 of the American Convention. The Commission
considers that this argument lacks any basis in law. The Commission properly applied the
requirements set forth in Aricle 46 in determining the admissibility of the claims under the
American Convention presently placed before the Honorable Court.

It must be underlined that the Commission examined the admissibility of the present
case in the absence of any State response to its muliiple requesis for information. In iis
Admissibility Report N® 26/00, the Commission expressly indicated fhat it was addressing
the claims in two segments, corresponding, on the one hand, to claims cognizable under the
American Declaration of the Rights and Duties of Man, and, on the other, to claims
cognizable under the American Convention.*® In its Report, the Commission reviewed and
—_ affirmed its competence ratione personae, ratione materiae, ratione temporis and ratione
locl; determined that the requirement that domestic remedies be exhausied was excused,
taking into account the absence of arguments to the contrary; that the pelition was timely
filed; and that it did not duplicate a matter previously examined.

With respect 10 the requirement of exhaustion of domestic remedies more
specifically, the Commission cited the terms of Article 45 of the American Convention in
. determining that the petlitioners had alleged thal domestic remedies were unavailable and
ineffective, and that the State had never conitroverted those claims. Given that the
Commission had determined that a number of the claims raised in the petition fell within the
temporal application of the Amsrican Convention, the Commission was not only authorized
= but required to apply the terms of Article 46 of the Convention in analyzing the admissibility
of those claims. [t must be emphasized that it is only the claims admitted and later
examined under the terms of the American Convention that are submitted before the
Honorable Court.

The State suggests that the present case should never have been admitted because
the requirement that domestic remedies be invoked and exhausted was not propsrly applied
— with respect to the claims under the American Declaration. |nsofar as those claims are
concerned — claims nct at issue before the Honorable Court — the Commission first notes
that the State has provided no argumentation as to why the point it raises in this regard
would affect the admissibility of the claims under the American Convention that are presently
pending before the Honorable Court. Accordingly, the Commission considers that this point
should be dismissed as irrelevant.

“ See Admissibllity Report N2 26/0C, particularly paras. 1, 16-18.
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In any case, in order to be comprehensive in its observations, the Commission
= wishes to note that its admissibility analysis complied with the applicable norms. Aricle 20
of the Commission's Statute requires that, when examining the admissibility of petiticns filed
against 2 member state not Party to the Convenlion, the Commission verify whether
domestic legal remedies have been duly invoked and applied. Article 52 of the Hegulations
applicable in 2000 when the Admissibility Report was adopted specifies that the procedure
to be followed for such petitions is that set forth in Articles 25-30 and 32-43 of those
Regulations. Among those is Article 37 of the then-applicable Regulations, setting forth the
- requirement that, in order for a petition to be admitted, domestic remedies have been
exhausted, or that the grounds for an exception have been demonstrated. The requirements
and the exceptions set forth in Article 37 of ithe Regulations repeat precisely the terms of
Article 46(1)(a) and 46(2)(a)-(c) of the American Convention. The Commission’s analysis of
the terms under the Convention necessarily covered the same elements as set forth in the
Regulations with respect 1o the Declaration.

— Accordingly, the legal basis for the Commission’s analysis of the exceplions to the
? requirement of exhaustion of remedies was clear. Its analysis was equally valid under the
terms of Article 48 of the Convention and the textually identical terms of Article 37 of the
Commission’s Regulations. The State has provided no argumentation to the contrary.

- The State waived its right to file objections to admissibility before the
Commission, and must be deemed estopped from doing so before the
Honaorable Court.

While the State filed no challenges to the admissibility of this case during the relevant
| procedural stage for deing so, it now comes beiore the Honorable Court seeking {¢ change
—~ it position. Its Answer o the Application includes a series of arguments ¢ the eifect that
| the petiticners failed to invoke and exhaust the applicable remedies under Surinamese law.
The Commissgicn considers that the Siate had the full opportunity to file objections to
admissibility at the permissible procedural opportunity. Having deciined 1o exercise that
. defense in a timely manner, the State waived its right to interpose #, and must be deemed
' estopped from doing so exiemporaneously.

Article 48(1){(a) of the Convention establishes that, in order for a petition or
communication presented to the Inter-American Commission to be admitted, it is necessary
that the remedies under domssiic law have been pursued and exhausted in accordance with
the general principles of international law. In accordance with these principles and
—_ international practice, the rule concerning prior exhaustion of remediss under domestic law
| is designed for the benefit of the State, “for that rule seeks to excuse the State from having
o respond to charges before an international body for acts imputed to it before it has had the
opportunity to remedy themn by internal means.™’

The requirement has accordingly been considered a means of defense, and as such,
may be waived, sither expressly or implicitly, by the State having the right to invoke it.** “A
—_ waiver, once effecied, is irrevocable.”™® Once a State has waived its right to interpose this

ik ]

“N¢m Court H.R., In the matter of Viviana Gaitardo et al, Series A No,& 101/81, para. 26.

— * See id.,; Veldsquex Rodriguez Case, Judgment of June 26, 1987, para. 88, Case of Neirg Alegria et
al., Judgment of December 11, 1891, Sar C N® 13, para. 30; Casiiffo Pdez Case, Preliminary Chjections,
Judgment of January 30, 1996, Ser. C N° 24, para. 40; Loayza Tamayc Case, Preliminary Cbjections, Judgment
of January 31, 1896, Ser. C N° 25, para. 40; The Mayagna (Sumo) Awas Tingni Community Case. Preliminary
Cbfect/ions. Judgment of February 1, 2000. Series C No. 66, para. 53.

“ VA Count H.R., In the matter of Viviana Gallardo et al, supra, para. 26, citing Eur. Court M.A., De
Wilde, Ooms and Versyp Cases (“Vagrancy” Cases), judgment of 18th June 1871.
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defense, it is estopped from asseriing it at a later point.** The Honorable Court has further
stated that because the issue concerns the requirements for the admissibility of a complaint
before the Intar-American Commission, it is up to the latter "in the first place to pass on the
matter.”®® Where a State attempts to argue the non-fulfiliment of this requirerment biefore the
Monocrable Court when it could have done so before the Commission but did not, the
objection is untimely.“°

As the Honorable Court has summarized:

... of the generally recognized principles of international law referred to in the
rule on exhazustion of domestic remedies, the foremost is that the State
defendant may expressly or tacitly waive invocation of this rule {Castillo Pdez
Case, Preliminary Objections. Judgment of January 30, 1986. Series C No.
24, para. 40; Loayza Tamayo Case, Preliminary Objections. Judgment of
January 31, 1996. Series C No. 25, para. 40). Secondly, in order {6 be timely,
the objection that domestic remedies have not besn exhausied should be
raised during the first stages of the proceeding or, to the conirary, it wil! be
presumed that the interested State has waived its use tacitly (Casiiffo FPaez
Case, Preliminary Objections. Ilbid, para. 40; Lloayza Tamayo (ase,
Preliminary Objections. Ibid, para. 40; Castifle FPetruzzi Case, Preliminarty
Qbjections Judgment of September 4, 1998. Series C Ne. 41, para. 5G).
Thirdly, the Silate that alleges non-exhaustion must indicate which domestic
remedies should De exhausted and provide evidence of their effectiveness
(Castillo Faez Case, Preliminary Objections. ibid, para. 40; [cayza Tamayo
Case, Preliminary Objections. [bid, para. 40, Cantoral Benavides (Case,
Prefiminary Qbjections. Judgment of September 3, 1898. Series C No. 40,
para. 31, Durand and Ugarte Case, Freiiminary Objections. Judgment of May
28, 1999. Series C No. 50, para. 33).

In the present case, the Staie had mulliple opportunities 1o present information
and/or objections 0 admissibility prior to the adoption of Admissibility Report N® 26/00, and
declined to do so. As the case file betore the Commission refiects, prior t¢ adopting
Admissibility Report N® 26/00, the Commission addressed the Stats on three occasions for
the purpose of requesting ite response to the petition. The Commission transmitted the
pertinent parts of the petition to the State by note of Ociober 30, 1987, with a request for the
presentation of all information on both the allegations and the issue of exhaustion of
domestic remedies within 80 days. The Commission reiterated thai initial request by notes
of June 2, 1868 and February 25, 1898. In Doth of those notes, the Commission expressly
informed the Siate that iis failure 1o respond could result in the Application of the
presumption provided for in Article 42 of its then-applicable Regulations, allowing the

** The principle of estoppel prevents a party from adopting a position beneficial to it or detrimental 1o the
other party, and then subscquently adopling the contrary position. [VA Court H.B, Neira Alegria Case, supra,
para. 28.

A Court H.R., in the matter of Viviana Gallardo et al,, supra, para. 27.

“C A Court H.R., Gangaram Panday Case, Preliminary Cbjections, Judgment of December 4, 1991,
Ser. T No. 12, para. 40.

“7 YA Court H.H., The Mayagna (Summe) Awss Tingi Communilty Case. Preliminary Objactions.
Judgrment of February 1, 2000. Series C No. 88, para. 53.
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Commission to presume that facts denounced to be true in the absence of mfmrmatmn
leading to a different conclusion. The State declined to respond in any way.

The silence of the State was necessarily taken inte account by the Commission in its
Admissibility Report 26/00 as an implicit renunciation of its right to interpose objections on
this ground:

In the instant case, it emerges from what is documented by the petitioner, and
net challenged by the State, that, in practice, the petlitioner was denied
access to those remedies; that the authorities in charge of pressing forward
proceedings failed even to institute them, much less complete them; that the
initial investigations, the basis for possible remedies, were obstrucied by
agenis of the State; and that an Amnesty Law was interpreted by the
authorities as relieving them of the obligation to prosecute those responsible.

Petitioners invoked in their original complaint the exception to the requirement
of exhaustion of domestic remedies, based on the inexistence of an effective
remedy and in unjustified delay in the proceedings. Consequently, the
burden of proof to deny this statement by the petitioners becomes a
responsibility of the State. By not znswering ihe repeaied requests for
commenis to the complaint, the State has not controverifed] these allegations
and [has] renounced its right to oppose this exception.*®

In fact, as the State iiself acknowledges, the first time it questioned the admissibility
of the cgase was not until after the Commission had notified it of the adoption of Merits Report
35/02.1 -

in the present case, given the silence of the State on issues of admissibility until after
the written proceedings before the Commission were completed with the adoption of the
Merits Report, there can be no doubt that the State waived its right {o assert this defense.
Although the State argues that its May 2002 presentalion of arguments in this regard was
timely, and did not imply any waiver,®® given the silence of the State throughout the
proceedings, the Commission had no basis for considering any objections to admissibility
during that phase of the proceedings. Accordingly, having declined to present any such
arguments at a point when they could have been responded ic by the petitioners and taken
into consideration by the Commission during the admissibility phase, the State must be
deemed esiopped from inveking this defense extemporaneously.

3. Were the Honarable Court to consider any issues relative to domestic
remedies, the Commission emphasizes that it was precisely because
remedies at the national level were unavailable and ineffective that
those affected by the attack on Molwana Village have been denied

justice.

In its Answer to the Application, the State argues that its domestic legislation
provides for both civil and ¢riminal remedies that could apply to the claims at issue, all of

““IACHR, Ad rissibility Report 28/00, paras. 22, 24,

* See State's Answer to the Appllcation, p. 37.

* State’s Answer t0 the Application, p. 39.
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which would be adequate, effective and compatible with the due process requirements of the
- American Convention,”

In response, the Commission underlines that the facts of the case speak for
themselves. The attack on Moiwana Village occurred in 1986. The State acceded to the
American Convention and accepted the contentious jurisdiction of the Honorable Court in
1987. Notwithstanding the passage of over 17 years since the attack and 16 years since the
entry into force cf the Convention and the Honorable Court's jurisdiction, no one has been
oo prosecuted or punished, and the survivors and families of those killed have yet to obtain an
" official accounting of what happened or any form of reparation. The survivors and families
have engaged in a long and fruilless struggle for justice, and have been denied at every turn.
In its Admissibility Report, the Commission recounted what the procesedings demonstrated:
» that remedies had been denied, that Siate agents had obstrucied any efforis toward
' investigation, that those responsible for moving judicial processes forward had failed io
initiate, much less complete them, and that the Amnesty Law had been interpreted by the
authorities as relieving them ¢f their responsibility 1©0 prosecute and punish the perpetrators.
These findings were further developed in the Commission’s Report on the Merits. While the
State has pointed to a series of theoretically available remedies, it has not provided any
argumenis of law or fact to rebut those findings.

a. Domestic remedies relative to the present case have proven inadeguate
and ineffective ~

T When a State zlleges that domestic remedies have not been exhausted, it has the
burden of showing which domestic remedies remain 1o be exhausted that are both adeguate
and effective.” As the Honorable Court has indicated:

Adequate domestic remedies are those which are suitable to address an
infringement of a lega! right. A number of remedies exist in the legal system of
every country, but not all are applicable in every circumstance. If a remedy is
= not adequaie in a specific case, it obviously need not be exhausted. A norm is
meant to have an effect and should not be interpreted in such a way as to
negate its effect or lead o a result that is manifestly absurd or unreasonable
(Veldsquez Rodriguez Case, Judgment of July 29, 1988. Series C No. 4,
paras. 63-64; Godinez Cruz Case, Judgment of January 20, 1988. Series C
No. 5, paras. 66-67; Fairen Garbi and Solis Corrales Case, Judgrmnent of
March 15, 1989. Series C No, G, paras. B7-88).

The Court has indicated that an effective remedy is one that is capable of producing the
result for which it was designed.™

a In its Answer to the Application, the State argues that the Surinamese legal system
: provides both civil and criminal remedies, and that civil remedies would have been the most
effective for obtaining compensation. The State indicates that the petitioners failed to invoke
this effective remedy, opting instead to pursue criminal proceedings.*

*' State's Answer 10 the Application, p. 40.
—— * See, 8.g., I/& Court H.R., Cantoral Benavides Case, Preliminary Objections, Judgment of Sspiember
3, 1998, Ser. C Na. 40, para, 31; Loayza Tamayo Case, Freliminary Objections, Judgment of January 31, 19986,

Ser. C No. 25, para. 40, Castillo Pasz Case, Preliminary Objeclians, Judgment of January 30, 1996m, Ser. C No.
24, para. 40

** A Court H.R., Veldsquez Rodriguez Case, Judgment of July 29, 1988. Series C No. 4, para. 65.

> State’s Answer 10 the Application, p. 41.
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The Commission first wishes to underline that the purpose of the rsquirement that
e claimants exhaust domestic remedies is not 1o impose unjustified precsedural obstacles but to
| ensure that the State is placed on notice of the claims prior to being convoked before an
international mechanism of supervision.®® When it is not possible for claimants to exhaust
such remedies as a matter of fact or law, the requirement is consequently and necessarily
excused.

In the present case, the remedy suitable 10 address the infringement of the rights of
— those subjecled to the attack against Moiwana Village is a criminal investigation designed to
identify those responsible, and ensure due prosecution and punishment. This kind of
investigation, carried out with due diligence, is an indispensable element for the subsequent
determination of adequaie reparations.

In the present case, the petitioners attempted o seek criminal investigation and
prosecuticn on numerous occasions. As the Commission indicated in Its Application, the
nongovernmental organization Moiwana '86, acting on behalf of survivors and the families of
those killed, made repeated attempts to insist that the authorities conduct a serious
invesgtigation of the attack leading to prasecution and punishmeant of those responsible, but
these produced no effective results. The only concrete steps ito initiate a criminal
— investigation were taken in 1989, when the civillan police began work on the case. That
nascent effort was effectively terminated as the result of iliegal actions by military authorities,
and suspended pursuant to the murder of the police inspector who had been in charge of the
investigation.

The pelitioners renewed efforts to seek clarification, prosecution and punishment in
1993, after the discovery ©of human remains near the site of Moiwana Village. The
— petitioners were instrumental in bringing the discovery io the attention of the competent
- authorities, and filed written requesis for acticn before the Procurator General on thres
different occasions.®® While the authorities confirmed that the remains found at the site
corresponded to 5-7 adulis and 2-3 children, they took no steps to procesd with an
—_ investigation.®’

in December of 1985, the Surinamese Parliameni adopted a resdlution reguesting
that the competent authorities immediately initiate an investigation into the attack on
Moiwana Village and other human rights violations committed during the military regime.®®
The petitioners then attempted to press for action at the domestic level by filing a request for
investigation and prosecution with the President of the Supreme Court in 1996.%° Under
— Surinamese law, when a private party makes a request found o be justified, the responsible
authorities are required to ask the Attorney General to undertake an investigation inic the
mafter in question.®® While the President of the Supreme Court informed the Petitioners that
he had requested information from the Attorney General as well as copies of any police

" See I/A Court H.A., Decision in the Matter of Viviana Galiardo et al., para. 26.

- 0 Application, Annex 22 {Letters from Moiwana 86 t¢ the Procurator General dated May 24, June 28
and August 23, 1283).

°" See Appiication, Annex 25 {"The Moiwana — Gravas™).
°® See Application, Arnex 23 (Mation by the Parliament).
"9 See the letters included as Annex 26 to the Application.

o See, o.g. Application, Annex 26 (Letter from the President of the Court of Justice of Suriname 10 the
Frocurator General, dated Augus! 21, 1996).
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records on the matter,®' the only follow-up was his subsequent communication indicating
that he had not received any response from the Ministry of Justice.®™ The competent

authorities took no substantive action.

The State alleges at one point in its Answer to the Application that the original
petitioners “failed to commence criminal proceedings [(report an offense).”® The State
provides no further explanation, and the Commission considers that it has been duly
explained and documented that the petitionerg repeatediy reported the attack on Moiwana
Village as a violation of national criminal law as well as international human righis law, and
repeatedly petitioned the compelent judicial authorities to open and pursue the

corresponding judicial investigaiion.

In fact, the State acknowiedges that conditions were not in place to respond to the
need for the investigation, prosecution and punishment of the events at Moiwana. The State
confirms that the investigation initiated in 1989 resulted in the arrest of a number of
individuals, including at least one who confessed te having killed unarmed women and
children at Moiwana Village.** “However, on 04 August 1890, Inspectcr Gooding was found
dead on a2 public road in the city center, while the suspect who had confessed died under
strange circumstances.” “The position of power held by the former military leaders had not
yet ended and the democracy was still not stable™®® With respect to the Parliamentary
motion adopted in 1995 to request an immediaie investigation, the Siate indicates that “[t]he
political situation of the State had still not been recovered to such an exient that an
independent and impartial investigation of the matter could be held.”™ Since that time,

g few atlempls have been made by the Public Proseculions Department 1o
carry out a criminal investigation, both into the events at Moiwana in 1986 and
into the murder of inspector Gooding. This was done under rather difficult
circumstances for Suriname. The democratization process was going on, and
there was still no climate 10 carry out as good and objective a criminal

investigation as possible.®

The State has not only failed to provide justice, its agents have affirmatively
obstructed justice in this case. When the civilian police atiempted in 1988 to initiate an
investigation of the atlack on Moiwana Village in 1988, they arrested a number of soldiers
implicated in the facts. Reports indicate that Commander-in-Chief Bouterse immediately
directed a s%ua-d of some 30 military police 1o besiege the civilian police installation and free
the soldiers.®® Bouterse was widely reporied as observing that military operations were not

g1 el

2 Annex 286 {Letters from the Prosident of the Court of Justice of Surlname to the Director of Molwana
'8€ d=ted October 2, 1886 and February 2B, 1997).

*> State's Answer 10 the Application, p. 70.

% See generally, State’s Answer to the Appiication, p. 70. See more spsciifically Annex 20, containing
statements of Frits Comelis Moesel, at pp. 22-29.

” State's Answer to the Application, p. 71.
€ id.
* Id

* See Apphcation, p. 20, and Annexes 18, 25 and 27.



— 05/25/04 19:02 DN == IS 1 ACHR @o21

- 0 V0612

subject to investigation.”® As noted, the Police inspecior in charge of the investigation,
e Herman E. Gooding, was killed in 1990, under circumstances that have never been duly
' investigated or clarified. The investigation into the attack on Moiwana Village was then
suspended.”’ The adoption of the Amnesty Law in 1992, irrespective of its specific terms,
was widely interpreted as a further indication thal crimes such as the attack on Moiwana
Village were to be left in impunity,”® and in fact there was ne further investigation.

One of the points raised by the State in its Answer to the Application that requires
s mention with respect to the reqguirement of exhaustion of remedies, and would require further
' review at the eventual merits stage, is the relation of the Amnesty Law to the denial of justice
presented in the instant case. Without entering into issues for the merits stage, the
Commission wishes to note the ambiguity of the State’s position in this regard. On the one
nand, the Siate defends the adoption of the Amnesty Law by suggesting that it served what
it characterizes as a legitimate end, its scope was limited, and the drafters “did not envisage
impunity of possible perpetrators of events in the Maroon village of Moiwana."”™ (The State’s
- suggestion that the adoplion of other amnesty laws in the region validates that passed in
Suriname fails to note the extensive jurisprudence of the Commission and the Honorable
Court interpreting the incompatibility of a number of those same provisions with inter-
American human rights norms.”) The State then points out that its Amnesty Law provides
- an exeception for ¢rimes against humanity, but that this exceptlion would not appear to apply
" to the Case of Moiwana Village.”” The Commission considers that the ambiguity of the
State’'s Answer in this regard reflects the ambiguity of the Amnesty law itself, which had the
effect in practice of indicating that the violations of the regime were to be left in impunity.

Independently of the petitioners’ efioris in this regard, the Commission wishes 1o note
that, when a crime is commitied that is subject to prosecution at the slate’s own initiative, de
—_ oficio, the siate is obliged to initiate the criminal juslice process and follow it through to iis
conciusion. In such cases, this is the appropriate way to clarify the facts, prosecuie those
responsibie, and establish the corresponding crimina! sanctions, in addition to making
possible other forms of pecuniary reparation.” In the instant case, the State was in
e possession of or could obtain access 1o relevant information and evidence; it is the State that
'- nas the jurisdiction and faculties to carry out an effective criminal investigation. The facts at
iIssue in the present case involve the viclation of righis which, under domestic law, are
crimes subject to prosecution de coficio. It is therefore the criminal justice process, pushed
forward by the State, that should be considered for the purposes of determining the
adrmissibility of the claims. In such cases, it can only be demanded that the petitioner exhaust
domestic remedies where the Siate concerned investigates the facts alleged with due

" Id., annexes 18 and 25.

"1 Application, p. 2¢.

72 See generally, Applicallon, p. 28.

3 State’s Answer to the Application, p. 75.
i id,, P. 768,

¥a id., pp. 76-77. Furthéer contributing to the ambiguity of the Siate’s position Is that it suggests that the
Amnesty Law would in any case have ng effect on civil liability.

o " See, IACHR, Report N 72/03, Admissibility, Gabriel Egisto Santillan, Case 12.159, Argentina, Oct.
22, 2003, para. 53, citing, Report N° 52/97, Case 11.218, Argues Sequeira Mangas, Nicaragua, paragraphs 96
and 27, Meport No. §7/00, Case 12.080, La Granja - Ituango, Colombia, October 2, 2000, paragraph 40.
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diligence and proceeds to punish any persons found responsible in accordance with its duties
- under both domestic law and the Convention.”

What the petitioners expressed in their initial petition before the Commission remains
= equally valid as of the date of the present cbservations:

As a consequence of Suriname’s failure to investigate the Moiwana massacre
and prosecute those responsible, the victims and their next of kin have been
T and continue to be denied access to judicial remedies of fundamental
’ importance to the enjoyment of their right to redress for human rights
violations. [Citations omitted.] Moreover, the inaction of the Government of
Suriname in this regard “eliminates perhaps ihe single maost effective means
of enforcing such rights, the trial and punishment of offenders.”™

The State affirms in its Answer to the Application that the petitioners should have
— pursued a civil action for damages arising from a wrongful act, and that this was necessary
| to have exhausted the relevant domestic remedies. The Commission observes that such an
action might be appropriate for a private cor civil wrong between two parities, or in certain
cases for the breach o a non-contractual obligation by the Sizate. it does not represent an
adequate and effective remedy to investigate and obtain the prosecution and punishment of
actions that constitute serious crimes under the domestic aw of Suriname.

The State points to two cases in its Answer to the Application to support its
contentions: the Martosemito Case before the Surinamese courts, and the Africa/Move Case
reviewed a number of years ago by the Commission. The Commission finds that neither
supporis the arguments of the State.

The Martosemito Case concerned a request for an injunction to restore the personal
liberty of Mr. Mariosemito, who was being held in preventive detention at the time the matter
was filed. The presiding court ordered his release, as well as the imposition of a penality
should the State fail to comply in a timely manner. Because the State failed to comply, it
was eventually required to pay the penalty established.” The nature of an injunctive action
Is 10 require a person or entity to {ake & pariicular action or undo a particular wrong. As in
s the present case, 1t is generally intended to be brief and rapid. What the petitioners are
| seeking in the instant case is quite different. They are seeking an investigation adequate to
ciarify facts and criminal responsibility. 1t is the State that has the information, or the access
to information crucial to the clarification of the attack on Molwana Village, and the State that
== holds the monopoly on the powers necessary to carry out a full criminal investigation. An
- adequate criminal investigation designed to establish criminal responsibility is also a crucial
basis for seeking cther forms of reparation.

Nor does the Africa/Move Case support the State’s propositions. In the first place, in
contrast to the present case, the State in question actively controverted the admissibility of
the case during s first phases. Further, in the Africa/Move Case, the petitioner had
exhausted remedies against her criminal conviction, had been unsuccessful in seeking the
criminal prosecution of state agenis she alleged were responsgible for violations, and had

7 See, for exampie, |ACHR, Report 72/03, supra, para. 54; Report 72/01, Case 11.804, Juan Angel
Greco, Argentina, Oct. 10, 2007 (Admigsibiliny), para. $1; Report N° 62/00, Case 11.727, Hernando Oscrio
Correa, Colombia (Admissibility), 2000 Annual Rsport of the IACHR, paragraph 24.

" petition dated June 27, 1997, section IV, ¢ciing wilh respect to the requirement for criminal
prosecution Heport 26/92, Case No. 10.287 (El Salvador), IACHR Annuai Heport 1822, at 86.

" Srate's Answer 10 the Application, p. 44,
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invoked and was actively pursuing remedies under the federal civil rights legisiation. The
- petitioner in that case presented no concrete allegations as to obstacles in her capacity 1o
| invoke and exhaust the latter remedies against violations of her constitutionally protected
rights. The Commission’s determination reflected that, given that the petitioner had invoked
and pursued those remedigs, her case was not yet admissible. While the scope of the
remedy at issue in the Africa/Move Case was the protection of fundamental rights
guaranteed under both federal statutory law and the nalional constitution, the remedy
suggested by the Siate in the present case is mergly an action for damages for a non-
e contractual civit wrong, (There are a number of other distinctions between that case and the
one presently under study, among which is that the decision in that case as ¢ whether to
subject the state agents to criminal prosecution had begen made following multiple levels of
criminal investigation, and was made by a grand jury. In the present case, the Stale has yet
tc even develop an effective criminal investigation designed to establish criminai
responsibility.)

- Further, the Commission wishes t¢o underiing that the remedies that should have
-5 been developed by the State through its criminal justice system have been subject to evident
undue delay. As the Honorabie Count has reiterated, "[u]njustified delay s an acknowledged
exception to prior exhaustion of demestic remedies.”® “Under international jurisdiction what
= is essential is to maintain the necessary conditions to aveoid diminishing or crealing an
-3 imbalance in the procedural rights of the pariies, and to aftain the aims for which the various
procedures were designed.”® As the Commission indicated in its Merits Reponr,
notwithstanding the passage of over 16 years since the State acceded to the Arnerican
Convention and accepted the contentious jurisdiction of the Honorabie Courl, no cne had
been prosecuted or punished for the humen rights violations at issue, nor had the victims
received any form of reparation. The victims have been denied eifective judicial protection
o~ and guarantees, and it is precisely this delay and denial of justice that form the basis for the
| Commission’s Application.

In the present case, it is abundantly clear that the exercige of international jurisdiction
has in no way deprived the State of is due opportunity to redress the wrongs in question
through its domestic remedies. As the Honcorable Court has reiterated: "The rule of prior
exhaustion must never lead to a halt or delay that would render infernational action in
— support of the defenseless victim ineffective "®® In addition to the findings of the Inter-
f American Commission in this regard, both the UN Human Rights Committee and the UN
Commitiee on the Elimination of Racial Discrimination have expressed grave concern with
respect 1o the inefficacy of domestic remedies in response 1o the aftack on Moiwana Village,
oo and the impunity in which it remains.®® In its concluding observations just issued in March of
2004, the UN Human Rights Committee specifically indicated that it is:

- | 50 /A Court H.R., Juan Humberc Sanchez Case, Judgment of June 7, 2003, para. In that case, the
: Honorable Court confirmed a situation of undue delay on the basis thal ¢riminal proceedings had been initiated in
1992, but remalned pending absent concrete results at the time of g determination.

o ' Id., citing Baena Ricardo ot al. Case. Prelirminary Obigciions. Judgrment of November 18, 1999. Series
. C No, 61, para. 41; Case of the “White Van" (Panigagua NMorales et al}. Freliminary Objections, Judgment of

January 25, 1896, Serige C No. 23, para. 42, and Gangaram FPanday Case. Prefimingry Qbjections. Juggment of
Pecember 4, 1881, Series © No, 12, para. 18.

%2 /A Court H.R., Case of Veldzquez Rodriguez, Prellminary Objections, supra, para. 93; Case of Fairén
Garbl and Solls Corrales, Preliminary Objections, suprg, para. ¥e; Case of Godinez Cryz, Preéliminary Objections,
supta, para, ¥5.

¥ “Concluding observations of the Human Rights Committee — Suriname, CCPR/CC/80/SUR, 80th
segeion, Muman Rights Committee, [unedited version], para. 7, "‘Concluding gbservations of the Commitiee on
the Elimination of Racial Discrimination,” CERD/C/64/CO/g/Mev.2, 12 March 2004, para. 20.
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concerned by the continued impunity of those responsible for human rights
viclations commitied during the period of military rule. in particular,
investigations into the December 1882 Killings and the 1986 Moiwana
massacre remain pending and have not yel produced concrete results, The
information supplied by the delegation that all such cases are stil being
investigated is disturbing, especially given the lapse of time since their
occurrence. The Committee further considers that this situation reflects a
lack of effective remedies available to victims of human rights viclations,
which is incompatible with arlicle 2, paragraph 3, cf the Covenant.®

Impunity for human rights viclations during the military regime in Suriname was a key point
in the Committee’s considerations of the present situation of human rights in Suriname.
Notwithstanding the State’s general assurances that it was moving forward with
investigations, the Committee emphasized the absence of any concrete advances or rasults,
not only with respect to the attack on Moiwana Village, but also with respect i the murder of
murder of Ingpector Herman Gooding, the police official who had attempted to initiaie a
criminal investigation of the attack.®

C. Response to the third objection: The present case was timely filed
before the Honorable Court in accordance with the applicable norms.

In its Answer t0 the Application, the Siate alleges that the “Commission did not
submit the petition to the Courl in accordance with the Convention provisions that are
applicable in this matter”°®® In addition to maintaining generally that Suriname was not
subject to the terms of the American Conveniion in connection with the present case, the
State alleges that the case is inadmissible because the Commission submitted it to the
Honorable Court externporaneously.®” The State indicates that the Commission issued its
Merits Report N2 35/02 on February 28, 2002, but did not refer the case to the Honorable
Court untii December 20, 2002.

The Commission, for ils part, confirms that the case was submiited in accordance
with the applicable norms and practices. While the State requested extensions of time in
which to pursue a possible friendly settlemment and investigate the violations at issue, and the
Commission granted those requests in accordance with the terms in which they were
formuiated, the State now attempts to come before the Honorable Court claiming that the
benefit of additional time i requested and received should operate to deny the admissibility
of the case. The Stzie cannot request and accept a benefit and then invoke it as a
procedural violaiion.

* “Concluding observations of the Human Fights Committes = Suriname, CCPR/CO/80/SUR, 80th
session, Human Rights Committee, [unedited version], para. 7.

*® UN Human Rights Committeg, Press Release HR/CT/648, “Human Rights Committee Bagins Heview
of Suriname's Report, Mearing of "Steady Progress' in investigation of Viglations under Previous Regime: But
Commitiee Experts Concernad at Lack of Concrete Results Regarding Murder Investigations,"” 18 March 2004,
particularly the introductory section, and the summary of the observations of Experis Rivas Posada, Solari
Yngoyen and Andc; Press Release HRICT/649, 19 March 2004, particulariy the observations of Expert Solari-
Yrigoyen.

°° State's Answer to the Application, p. 48.

¥’ See id. pp. 48-52,
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In terms of processing, the Commission recounts that Merits Report N? 35/02 was
adopted on February 28, 2002, and transmitied to the State by a nole dated March 21, 2002.
The State was requested 1o present information on the measures taken to comply with the
recommendations set forth within two months from the date of the note. On May 20, 2002,
the State presented a response challenging the admissibility of the case as well as the
Commission’s findings of fact and law. The State reiterated its position in a note dated June
14, 2002. By note of June 20, 2002, the State addressed the Commission to make the

foliowing request:

If the Commission plans to present the case no. 11.821 to the Court with
respect to the zlleged violations of Articles 1, 8 and 25 of the Convention, the
Government of Suriname requests a two-month suspension of the time period
set forth in Article 51(1} with regard only to the alieged violations of Articles 1,
8 and 25 of the Convention to achieve ceriain suggestions made by your
hanorable Commission in your communication Report no, 35/02.

If applicable, the Convention, in Article 51(1) provides for a three-month time
period fer the Commission to present the Application to the Court, which is
calculated from the date of transmittal of the Aricle 50 report of the
Commission o the State concerned. This three-month period is scheduled to
expire on June 21, 2002, but may be suspended in order to reach a
settiement of the case. The two-month suspension is requesied 10 begin

today, June 20, 2002.

Aeserving its rights, the State of Suriname expressly recognizes that if the
suspension is granteq, that once the two-month suspension has expired and
no settlement of the case has been reached, the Commission may decide {0
submit the case to the Inier-American Court.*®

The Commission granted the State an additional two months 1o pursue a possible
settliement according 1o the following terms: |

Report no. 35/02 was forwarded by the Commission o the Silate of Suriname
on March 21, 2002. The granting of the two-moenth suspension revises the
calculation of the time period as established in Article 51(1) of the American
Convention and will suspend that period from June 20, 2002 until August 20,
2002. As Mr. Punwasi pointed out, “the State of Suriname expressly
recognizes that if the suspension is granied, that oncs the two-month
suspeéension has expired and no seitlement of the case has been reached, the
Commission may decide to submit the case to the Inter-American Court.”
Should the Commission eventually decide to submit the case ta the Court, the
case will be submitted cn August 21, 2002.

By note of August 16, 2002, the State requested an additional four months. While
the State indicated that it maintained its position questicning the legal validity of Merits
Report N 35/02, it requested the additional time in order tc pursue its investigation into the
facts denounced, and in so doing expected to be able 1o implement certain indications given
by the Commigssion. The State reperted that it had met wiih the board of the petitioner
Moiwana 88, and preparations for a fact-finding commitiee were underway as approved by

B

® Letter to the Executive Secretary of the JACHR, Santiage Canton, signed by the Acling Atlorney-
General with the High Court of Justice of Suriname, Mr. S. Punwasi, June 20, 2002, Answer to the Applicalion,
Annex 9.
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the President of the Republic.®™ By means of a note dated August 20, 2002, the
Commission granted the State the additional four months it had requested in order to carmry
oui & serious and detailed investigation of the matter, with the extension stated to expire on

December 20, 2002.

As indicated, the State invoked two principal objectives as the basis for its requests
for additional time: its commitment tc invesligate the attack on Moiwana Village, and its
interest in pursuing a pessikle friendly settlement of the matter. The Commission considered
that both were reasonable and justified approaches to resolving the violations it had
established in its Merits Report N2 35/02, particularly given that due investigation was one of
the key recommendalions issued in that report. In the absence of substantive developments
with respect io the measures of investigation promised by the Siate, or with respect to a
possible settlement under the terms of the American Convention, the Commission presented
its Application in the Case of Moiwana Village on December 20, 2002. !t may aicc be noted
that, in both instances in which the Commission granted the requested suspension of the
three-month period set forth in Article 51 of the Convention, it duly informed the petitioners
that this had been done.

in its communications, the Commission was perfectly clear with the State at all times
that it would consider the possibility of presenting the case before the Honeorable Court upon
the expiration of the requested suspension. The State, for its part, expressly recognized that
the Commission mainiained the possibility to make that determination. There was no
misunderstanding as to the terms of the acceptance of the requests for additional time, or as
io the possible effects.

| As the Honorable Court has indicated in rejecting preliminary objections filed on this
ground, “The extension of the time limit for submission of an Application to the Court does
not impair the procedural position of the State when the State itself requests an extension.”
Where such an extension is requesied, it benefits the State by providing it with additional
time to resclve that matier prior o being submitted before the Court. Under that
circumstance, “neither the Siate’s procedural righis nor its opportunity to provide a remedy
were in any way diminished.”’

As the Honorabie Court specified in the Neira Alegria Case, "In accordance with
elementary principles of good faith that govern all international relaticns,” a State “cannot
invoke the expiration of a time-limit that was extended at its own behest."™ Moreover, as
indicated in the Caballero Delgado and Santana Case, “when a panty requests something,
even if such & request is based on an inapplicable provision, that party cannot later
challenge the basis for its request once it has been complied with.”*® In conclusion, the
Commissicn considers that, as held in previous instances, its “submission of the case cannot

® See Letter 10 the Executive Secretary of the [ACHR, Santiago Canten, signed by the Attorney-Generg!
with the High Court of Justice of Suriname, Mr. A. Van der San, August 16, 2002, State’'s Answoer ta the
Application, Annex 12, |

*°J/A Court H.R., Velasquez Rodriguez Case, Preliminary Cbjections, Judgment of June 26, 1987, Ser.
C No 1, para. 70.

¥ 1d

2 1/A Count H.R., Neira Alegrfa et al. Case. Preliminary Objections. Judgment of December 11, 1991.
Series C No, 13, para. 34.

% /A Court H.R., Caballere Delgado and Sanisna Casc. Freliminary Objections. Judgment of January
27,1884, Series C No. 17, para. 45.
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be deemed to have been untimely; on the conirary, the matier was submitted within the
s period granted to the Government at its own request."™

D. Response to the fourth objection: The rights and corresponding
obligations dealt with in the Commission’s Admissibility and Merits
Report were addressed in accordance with the applicable norms and
procedures.

= In its Answer io the Application, the State argues that, while the Commission
f admitied the present case with respect te “certain violations” ... it “concluded in its Report
35/02, that the Republic of Suriname has violated other provisions than those for which the
case was admitted.”™™ The State further objects that the Commission “makes use of Article
XVill of the Declaration in order to be able to insert Aricle 8(1) of the Convention,” and that
;[ the Commission adds violations that were not included by the petitioners in their petition.®®

The State affimms that the Commission’s actions in this regard were contrary to the
o requiremenis of the individual case system, and to international law.

In response, the Commission first recounts that it admitted the claims concerning the
denial of judicial protection and guarantees under Articles 25, 8 and 1{1) of the American
o Convention in Admissikility Repert 26/00. The Commission went on t¢ examine these and
other violations in its Merits Report 35/02. It iz only the violations established under Articles
25, 8 and 1(1) of the Convention that are befare the Honorable Court in the present case.
The claims before the Honorable Court were admified and reviewed by the Commission
according to the applicable norms and procedure, and the State had a full opportunity 1o
participate in all stages of the proceadings and respond 1o the claims raised.

- The State has presenied no argumentation as to why the formulation of violations
established by the Commission under the American Declaration would be relevant with
respect to the admissibility of the claims before the Honorable Court under the American
Convention. For the sake of presenting a comprehensive response, the Commission
nonetheless notes that the fact that a petitioner does not specifically allege a particular
violation does not preclude either the Commission or the Court from applying it. The
principle of jura novit curia, on which both the Commission and Court have long relied, and
— which is recognized in international jurisprudence more generally, provides that "a court has

the power and the duty to apply the juridical provisions relevant to a proceeding, even when

the parties do not expressly invoke them.”®” The principal is particularly pertinent with

respect to ¢laims within the sphere of human rights mechanisms, in which it is neither
i presumed nor required that petitioners must be versed in law in order to seek redress.

* l/A Court H.R, Neira Alegria et al. Case, supra, para. 34, citing Veldsquez Rodriguez Case,
Prellminary ObDjections, supra, para. 72; Fiaren Garbl and Solis Cerrales Cass, Freliminary Objeclions, suprs,
para 72; and Gogirez Cruz Case, Preliminary Objections, para. 75.

; * State’s Answer 10 the Application, pp. 66-67.
¢ p. &7

| 7 A Court H.R., Veldsquez Rodriguez Case, Merits, Judgment of July 29, 1988. Ser. C No. 4, para.
i 163, citing "Lotus”, Judgment No. 9, 1827, P.C.LJ., Series A No. 10, p. 31 and Eur. Court H.R., Hancdyside Case,
Judgment of 7 December 1976, Series A No. 24, para. 41. With respect 10 the Commission's application of the
principle, see generally, Hoport N® 38/88, Case 10.506, X and Y, Argentinag, Oct. 15. 1956, para. 49; Report N
=2 83/01, Case 11.581, Tarazona et zl., Feru, Oct. 10, 2001, para. 34.
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The Commission accordingly resffirns that the present case was processed in
accordance with the applicable nomms and procedures; there was no conflict with
international law; and this objection of the State should accordingly be dismissed as

unfounded.

E. Response to the fifth objection: The Commission processed the present
case in full accordance with the applicable norms, and the State had a
full opportunity to participate and present its position.

The State aileges generally in its Answer 1o the Application that the Caommission:

takes its ‘proof’ and ‘additional proof’ from a number of attachments which are
part of the petition. The Stats deems these attachmenis to be pertinent parts
of the petition, which are of the utmost importance in deciding the case which
was presented to the Commission. MHowever, during the process, the
Commission has never provided the Staie with these pertinent parts, on
which pertinent paris it desires 1o react. Furthermore, some facts are stated
in these pertinent parts, which are not entirely based on the truth. The
aforementioned has resulted in the State being denied the opportunity to
counter untruths or further explain issues that were taken out of context. Due
to this procedural incorrectness, the State has been injured in its defense.
This invaiidates the investigation with regard to what happened in the Maroon
village of Moiwana in 1986. This also weakens the general framework of the
Convention which the Republic of Suriname has acceded to.

The Commission has attempted 10 provide comprehensive observations with respect
to the preliminary objections invoked by the State. However, it finds itself unable to
formulate a full response in the present instance because the objection itself is unclear,
First, the Commission does not understand which would be the periinent parts in reference
that were not transmilted to the State. Second, given that the State declined to respond to
muitiple requests for information, and never controverted either the admissibility or the merits
of the claims raised untl after the Commission adopted ite Merits Report N? 35/02, the
Commission fails 10 see how its right to defense was compromised.

The Commission notes that it prepares its reporis on the admissibility and meriis of
cases before it with reference to information from the parties, and in certain instances,
information gathered through its other monitoring processes. In the case of the
Commission’s reporis on the present case, as well as its Application before the Court, the
latter type of information included, for example, reports of the inter-American Commission on
Human Righis concerning the situation cf human rights in Suriname; reports adopled by
United Nations human rights bodies, such as those of the Special Rapporieur of the UN
Economic and Social Council, Amos Wako, the Human Rights Committee and the
Committee on the Elimination of Racial Discriminalion; as well as those of nongovernmental
organizations such as Amnesty International, Americas YWaich and others. Such documents
are within the public domain; most are quickly available through the internet. The utilization
of such infermation is a well-established practice of the Commission, and common to ths
work of other internatlional human rights bodies.

As the Honorable Court has indicated in general terms, preliminary objections require
the invocation of a particular ariicle or some olher form of support™ Article 36 of the Rules
ot Procedure of the Henorable Court specilically requires that such objections include "the

% Ses VA Court H.A., Genie Lacayc Case. Proliminary Objections. Judgment of January 27, 1995,
Series C No. 21, para. 35.
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facts on which the objection is based, the legal arguments, and the conclusions and
supporting documents.” The Commission considers that this ¢hjection is gensric, unclear,

unsupported and therefore inadmissible.

IV. CONCLUSION

The Case of Moiwana Village was submitted to the Inter-American Court of Human

Rights in order to remedy a denial of justice. Notwithstanding the many years that have
passed since the attack and the various administrations that have held power since the
return to democracy in Suriname, the human rights violations committed in Moiwana remain

in impunity.

As the Commission indicated in its Report on the Merits, and its Application before
the Honc’;;;fable Court, there have been no concrele efforts to provide justice to the survivors
of the aftack on Moiwana Village or the families of those killed. The first steps toward
criminal investigation initiated in 1989 were terminated by the illegal actions of military
authgrities and suspended following the murder of the police investigator in charge. While
the State has reporied before the Honorable Court and various other fora at the international
level that it is investigating the attack, it has yet to report any specific, concrete steps of
mvestigation, much less concrete results. In its Answer to the Application, the Staie

essentially acknowledges that it has yet to process any significant probative information or
evidence. The Siate indicates simply:

If it appears, from the inquiry commenced by the State of Suriname that individuals
and/or establishments are guilty of human rights violations, the State shall not
hesitate to prosecuie and punish the guilty parties within the framework of its
statutory reguilations. If there are grounds 1o do so, the State shall also publicly
apologize not only to the victims and families, but also to the entire popuiation.

The Commission considers that the information before the Honorable Court provides
a sufficient demonstration that it is both proper and necessary that it exercise jurisdiction
with respect to this case. The State has had a more than ample opportunity to address the
violations that gave rise to the present case. Given its failure to do justice, the precise
purpose of the present case is to require that the State act with due diligence to ensure that

the individuals responsible for those violations are held accountable before the law, and
ensure reparation for those whose rights and dignity have besn denied by its failure to do

justice.

On the basis of the foregoing considerations of fact and law, the Commission
respectiully petitions that:

The Honorable Court reject the preliminary objections filed by the Republic of
Suriname; and,

The Honorable Court proceed to examine and pronounce upon the merits of the
claims placed before it.
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