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Preliminary Objection b)' Tbe Go\'ernmeot of

The .Republic of Trinidad sud Tobago

The Go"\'ernmeo.t afthe Republic of Trinidad aud Tobago (hereinafter "the State") 0bjects tú lhe
jurisdietioo. of the lnrer-American Court of Human Rights (hereioafter "the C~llrt") in the
application oí George Constantine er al on the grounds tpat:

I. ll1ere is no cvidence thar ¡he C0urt accepted jurisd.ic.tion in respect of the m~tter withio.
the thr<?e months period stipulatcd uo.der artide 51 of tbe. American. Cooveo.ri.oo. 011

H~~~~ts. ,
•
l
I
•

U. The State's secondreservation predudes any jurisdic.tioo. ofthe COlU1 in this1case.

Altematively! (he Stare .has .oever recognised the -iw'isdiction of the COW1. •1

I
I

Notlcc that the raising of tbis preliminary objection b)" tbe Stote must 4 no WBY be
~onstrut:d as constituling an Qcceptaoce by the State of tbe .jurisdiction of be Court to
examine tbe merits of these cases.

way ?e co.nstrue~ as cC)nstltuting an acceptanc: by the St~t~ ol' ~e jurisdiction ?~ the Court. to
exanllne the ments of the.se cases. The Stale will not partICipare 1.0 any proceedinBs concernmg
the merits of rhe Cases of George Constanti.ne el al SO long as the preliminary obj~crion remains
WJdecided. The. State reserves irs decision. as lO whar course it \\"ill follow if th~ preliminary
objection were to be rejccted by the Court. !

I
I
I

IIJ..

L There is no e\'idence tbat the Couet accepted jurisdiction in respect oC the matter

l\ithin tbe three months period stipu]ated uoder article 51 of tbe;\me. ¡can.
CODveution 00 Human Rigbts.

••
I
••
•,
•,
•
I

lfwithln aperiod of lhree momlls from me dale of Üle transmjnal úf me repon ofme Co~ion lO
tbe St3tC-S concerued. lIle maner has nO{ eilher been sen1ed 01 submined bv the CODlmissiQh 01 by the Sl3.re
coocerued 10 the Coun and irs jurisd.krion accepred, me COIDD1ission IDa}', by me vore of eb abs~!ute
.[l1.:ijority oí iLo; members, ser fonh ilS OpiniOD alld condus.ioDS concemi.og tbe questioD subFned fOl: íts
consideraúoD. .

Anicle 51 (1) of the American Convention 00. Human Rights provides that:
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A.nicle 51 (1) oí the .'\me.cican Convention on Hur.oau Rights provides tbat ror the : ourt to have
jurisdiction the report of {be Cornmission l11ust not onJy have been submined l0 the Court
within tbree months of the rete of uansminal oí the reporr of the Comm.issionl to fue State
concerned; but the Court must also have accepted jurisdictioD. in. respect of toe matter witlún {he
said three months periodo I

,
•
I•
I

A State Pa~',may upoS) dep(lsiting ile¡ illslndlletlt of ratification or adherence to fuj5 COl1vention.
or al aoy :-ub5equeonu.ne. declare ¡ha( it recog.uises as binding, ipso faelO, and J)ot requiring
sped.al agreem~t, d1e jurisdictiOll of the Coun: on aU marters re..la(i(lg to rbeiJ)( Irt;{¡\tion or
applicarion of Ibis COQVenÚOIl,

1.

n.

Confidential (Consolidated) Repon No. 128/99 pur.sual.lt (O Artiele 50 of tpe American
Convention on Human Rights was submitted to the State and dated November 2~, 1999. The
(hree months time period stipulatedin article 51(1) expired therefore 00 Febmary 22, 2000. For
the Coun to accept jurisdic(ion in .re.spect of this matte.t, uuder anide 51 (1); suJh acceptance
should have been before Fe-bruary 22, 2000. In faet (he State received nodfication thar• . I

jurisdiction had beeu accepted by ¡he CoUrt in respeet of this matter on April '4: 2000. As
jurisdiction by the Court was nor accepted within the time period stipulated in artide 51(1), the
Court has no jurisdiction in respeet 01' {his marter. I

I

Tbe State's sccond resen'atioo precludes 30" J'urisdiction of the CourJ. io this case., I
Anide 62 of the Amelican ConventiOllon Human Rights provides:

2. Such declaratio(l roa)' ~ madi; unconditionally, on \be.-. condition oi reciproci()', for a specified
period, Q[ rOl' speci.lk cas~, Jt shaJl be presented 10 ilie Secretary General oftbe Orgaojsatioo,
wbo shall mmml.ir copies tbereof tO the other member states of the OrganisatioD alid to tbe
Secrernr.... ofilie Court.

•

3" The. jurisdiction or tbe Court s.baU comprisc aIl cas~ coucerning me inrcrpretarion and applicaQon
of me piOvisions of ihh Coveuao.t Ulé'll are submined ro it, provided mar me Srnt~ Parties ro me
case recognise orbave ~cogn.iscdsuch jurisdiction, wllether by speciaJ declaraliorl pur.;uam (1) tbe
preceding paras!apbs, <>r by a special. agreeme1li.

Tbe ln~trumeot of Adherence ro me American Conventioo on Human Riltbts deppsüed bv the
Republic ofTrinidad and Tob."I.go on 28th MBy,1991 and dated 3.rd April: 1991, feogni~~ the

As regards Anide 62 oftbe Conv-.mtioll, me Govemment afme Republic ofTrinidad and u-obago,
recognises the coropulWI)' jurisdictiou ofthe.wter-Amt"-TÍean COUTt ofHur.J:Iao.Rigbt.5, as s(ated in fue said
anide, oul.,. lO such e:x-rem tb."U rec.(llroÍtio.t'l is cousi$tent with me relevant sections or the <!'onstinnion (lf

~ ..... .
the R..."ublie ofTrinidad al)d Iobago; and provided lhatjudgment ofthe Coun d(le~ o.or infringe. <.-reate or
abolish aoy e},.i~1i.ng riglm or duties ol' any private. ciriz;:u. I

•
I

Article 75 of the American Co.nvention 011 Hwnan Riclns declares tbat it is subiec-t to
reservatious ouJy in confomúty with the p_l'ovisiolls of th; Vienna Coovention dn the Law of

3
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Treaties signed OD May 23, 1.969. In this res~ect Anicle 19 of me Vieooa conventi4n provides:
I

A Statemay, wben signmg, ratlfying., accepling, approving or acceding to a uea{y..funnuroie a reservarlolJ.
uuJess: I
a ) me reservatio.o is proh.ibile.d by the treaty;

b ) ilie !reat)' provides lhal ooJy specified reservatiol15, wilicb do l10t indude the.reservatiQl in question.
IDaY be made: or• •

e ) in cases 1)ot falling under subparagrapb.5 ( a ) ;md ( b ), the ~er"arioo is incompatible Jtm the. object
and pUIJ)Ose 01' me tu.aty". I

I
•

As Ibe Court stated in The Effecr of Reservations on th.e Entry into Force of theAmerie.an
Convention (Arts.74 and 7S)(lIA CO\.u-l H.R.~ Advisory Op.i.ojon OC-2/82 01' s'.ptember 24,
1982. Series A No. 2). the reference in anicle 75 to the. Vienna Convention \Vas in ended to be a
reference to paragraph' (e) of}\.Itic.Je 19 ofthe Vienna CODvemion and I

... makes SeDse on.ly ¡Lit .is u/J.de~tQod 35 <U1 elq)rcSS authorisark.n designed {{l enable Statef to roak.::
whatever rescr\7.tioos tb~, deem approprime, provide.d [he reservatian!' areoot iocolJ)p~~ibl~ \,;tb thé obje.ct
álld purpose ofthe. tre.aty. As sucb, mey cal} be said tO be govemed by ill1iele 20(1) ofme Vienna
C01lvenúon and, consequeo[ly. do 0.01 require acceplance by any other State pan)'. I

I
•

Tt fol.lo\\'s that Artide 7) must be deemed to pem:lÍr States to ratify oc adhere to tllb Conventioo
witb \\nate.ver rese,l:vatio.IJs they wish to make: provided only tbat' such rese.Tv+ions are nol

'i~c.ompatibl~with th~ object and .~urp.ose' of the .C?.lJvention: Co~equeDtly,. the q.yt?stion whic·h
alises whell mterpretUlg a reservatlon 18 v·/hetber .It lS compahble wlth the obJect aqd purpose of
tbe treatv. !. i

••
I

Tbe reservation in question relates exclusively to anicle 62 ofthe Convention viz the ac.ceptaoce
by tbe State oftlle compulsol}' jurisdictioo of the Inler-Ame.rican Court of Hmnarl Rights. This
is an optional provision of the Conventioo which States ar.~ free to accept or rejecl Those States
lhat accep[ and make a declaration undet anide 62 are expressly perrnittcd to do so subject to
conditions. lt is envisaged by me ConventioIl itself thar restrictions may be placed by a State on
its aceeptallce of the jUlisdiction of the Courr under aniele 62. This in no "¡ay acts as a
restric.tion lO suppress the eJJjoYI:llent or exercise of the rights and freedoms recdgnised jn the
Convention. Article 62 can be severed &oro the Convention without affectin!! the bniovmeut of-- . - .•

tbe rights contained therein. Ir is an optíonal declaration and failur:e to accept me compulsory
jurisdiction of me Courr C3rulOt therefore be .held incompa[ible with lhe object arid purpose oí
the Convention. Similarlya resen'ati.on, tbe. efÍect of which is to deny jurisdktion t~ tbe Courr in
a partkular case, is likewise Bot incompatible with rhe objec[ and purposes of me Conventioo.
Accordingly, since the reservaríon does fiol deny therighl lO any oiIbe rights in th~ Convention,
ir cannor be considered to ~ incompatible with the objecr and purpose of the COD''fntion.

••

I
lo. accordance with established and llIÚversally recoglJ,ised principIes of inlemaqonal law me

I
I

I
I•
•
••
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I
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exercise of jurisdiction by an ir:Hemational court in respee.t of a Stateis not a light bfU a pdvilege
onIy exercisable with the express consen.! ofilie State. Article 62 oí the Cooventio.o. reflects tbis

• •pOS.I.t.lOJJ.

The State subm.its that the jurisdiction of the COLUl to emertaUJ th.is applícation dep,ends entirely
on the. c-onsent of me State. This is suppol1.ed by Article 62(3) ofthe C0l1vemion.1The co.nsem
ofme State to recogu.ise the jurisdiction of the Court as binding ipsofacro was givell 00 the 28th
May> 1991> bm it was gjveo. subject to a reservatioo. The. State's reservation proJ,ides that the
State "recogníses the compulsory jurisdiction of the Court 001)' to the exteht that such
recognition is eonsistent with the relevan! sections of the Constilution". Altho.Jh t-he State's
reservation does not specif)' any proyisioos of the Constinnion tbere is no pr~\.ision in the
Vieo.oa Coovention on the La\\' of Treaties expressly prohibiting reservatioos of a fr neTa! naNTe.

The State submits [hal the reservation of tbe State predudes me assertion of jurisdiction by the
Court in these cases. In the abseoc-e of any special agreement on the pan of the S..Je recognising
the judsdictíon of the Court in ¡hese speci.fk- cases the Conrt can exercise nJ contentious
jurisdietion in mese matters. The exer.cise of compulsor)' jurisdietion by the COUJ1 ~\'oUld oor be
consisrenr with the relevant seclions of the Constitution of the Republic of Trinidad and Tobago.
The exercise of compulsory jurisdiction by the Courtin tbis case in favour of ~e applieants
would createrigbts for private citizens -which do oot ex.ist undel' the laws of Irrinidad and
Toba2o. ._. .

•

As regards the pemüssibili.lY of the instant reservatíon the State submits Ihal the·re is no
question of the State fuiling to perfonn its treaty obligations in these cases. In the view of the
State since the provisioos of ilS Constitution are, and were al the date. of rotifi~ation of tbis

I

Convention, compatible ,,·ith the provisions ofthe COllventioll, the State!s reservatjon cannor be
seen as an impennissiblereservatio.o c·ontrat" lO the object and purpose of the CoU"vemion.
Furthermore the reservatioorelate-s only tO m~ optlonal procedureconrained in a~de 62 of the
Convention. H i.n no wa" affects the enjovrnem of me substantive rights corltained in me
Convemion. The State submit1) that there is n~ evidence that its reservatio; in its pJesent formo in
an)' \Yay l.imits tbe obligations 1.Uldertaken by the State under tbis Convention k.o .relation to
iodh·iduals within its jurisdie.tion.

•
I
I
I

ID. Alternativdy, tbe State bas never recogoised tbe judsdietion of (be c~urr
I
•
I
I

In the event tbat me COUIt declares thal me State's reservauon in respeet of article 62 of tbe
I

Convention is imperIIÚs-sibJe or iOl.:(,lmpatible \Vith (he object and purpose of the CÓ.nveotion iI is
the State's submission that lhe e.ffect of such a delermination wiU be to nullinJab inirio the

•

declaralion made ullder arti.de 62 of the Convcntion by the Stare in which it accepred me
compu.lsory jurisdiction of tbe COUrt. !

I

•••

I
•
•
I
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In the Reservations to the Genocide Convention Case, whieh preceded the VieJUla! ConVenriOIl:
•

tbe IntcmatioDal Court of Justice advised as fo110"'5: ¡
•
••

.,. mal ii a pan)' ro me COllvemion objeets tO a r;:servalio!! wbicb!t considers to be ÍDcom¿atible wiÚl the
object and purpose ofIbe Convention. it can in faet consider tb~ n:serving Srate is not a pany lO the
Convention ." I

•
"

Under artiele 21(1)(a) ofthe Vienna COllvention. o.n the Law of Treaties thJ effect of a
•

reservation is to modi.fy 'for the reserving state .in its relations with tbal olh,er part)' the
provisions of (be treat)' to which the reservatíon relates to the extel1t oC me reserY~iolL' Thus: a
State that objccls to the reservatíon of another State parr)' has no power to !'ovenide the
reservation" or den:land froro such orher party, tbe applicatiün of the clause e~cluded by the
reservation. The objecri.ng Stale can either choose to accept lbm the treaty has enteted into force
betweell them (with the provisions to \,1úch the reservatian relates being mod¡fioo; in their
muntal relations, to the e.xrent of the reservation) al" consi.der that the treaty has llO~ emeredinto
force between them. A..11i.ck 75 of the. American Convention provides dearly that~ COllvention

•"shall be subject ro rescrvations in confonn.ity with the provisions of the Vieuoa Co,nvention".

I
In lhe submission of the State if, as in this case, acceptance of the declaration uu'der m1i.de 62

I
was c1early dependent 0.0 a reservation subsequemly dedared to be inadnússible, !the fai1ure of

· ,
tbe reservation wiJ1 ÍJwal.idale the aeceptanre ofthe jurisdiction. oflhe Court and th~IS nultify the
State's particioation in the ConvenlÍon. !

. ~ 1

Tbe State rejects any contention ihat a reservation wbic-b has been c-onsidered by uie Court to be
incompatible wirh the object and purpose of the Conventíon may be separaPle from lhe
expression of consent tO be bound and the State thus become a pany lO the· Con\iention in its
ime~,'rity. Any conteotion that the. reservaiion will be severable, is rejected by the S~te.

I
I

Under the laws and ConstinllioD of {be Republic. of Trinidad and Tobago lhe Leg~lativeann of
the State is responsible for lhe making of law. The Executíve c.annol, by entering linto a treat)',
alter the laws of the land 01' cause the Constitution to be breached. lt is for tbis rJason that the
Executive, in accedi.ng to me American Convention on Human RighL~ and ~ccepting the
jurisdiction of the Coun uoder artiele 62 entered the reservation. The reservaríon iis therefure a
constitutional requiremenr thar CalUlOt be waíved. It must be a precondition to the ;acceptance of
the jurisdiction of the Courl. It cannor be severed from tbe acce.ptance of juris~ction of the
Coun under aniele 62. I

•
•I
•

It was because of this necessity to observe tbe provisions of the Constiunion (har the State
denOlUlced the Americao. Convention on Hwnan Rights in l\,'1ay 1999.

•
I

I
I
•

I
I
•
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Acc.ordingly: the State .rejects the proposition that the Court is empowered to se\{er or override
•

I
I
•
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rhe reservatíon of rhe 5rate and ro regard ¡he Convemion as subsisting in irs últegnt)'. A State
canllot be said ro be a party if its proposed reservatíon has not been acc.eptea. This is in
accordance wilh the Vienna Conwmion. ThereservatioIL which i.s in effect a Javesr to me
COUI1'S jurisdiction, prohibits me Court from treating rbe S~te's acceptance 01' the jllrisdietion of
tbe court as unqualified.

••

In the prcsent case more than eicllt yeats after rarification the validirv ofthe State's ~eservarion is
beillg challenged. Tlle Cornmission ~gues UJits application rhat tbe ·State's second reservatioll is
,invalid and on tlús basis submits mal rhe reser.vaban should be '~seye,red from the Statc's

I
dec.laration and rhe State sbould be cOllS,ideJe.d lO have accepred lhe Courrsl c.ompulsory

jurisdkl!OO"'. The S.tat~ finds ~his su~ntiss.ion to be w~ong. Tbe ~ta(e sawty. t~ malee a
declaratlon when raufymg the COJJyentIon wtth regard to lts conslructlon of (SUbn¡uSSlOll rorbe
jurisdiction of the Court under) A.rticle 62. If the State's .reservation is for some renson. iovalid, it

I
does not faIJo"" that the State should be tTeated as havu12 civen ulJql.lali.fied cóIl$ent lO the
Court's jurisdiction. On the contrcU"y:. it is clear that the~' S'tare never intende& to give its
unqualified consent lo l.he:: COLU"t'S jurisdiction. If rhe quaJification was invaJid; th~ consent was
iovalid and the State gave no co.lJsent at al!. I,

•
•••
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