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Preliminary Objection by The Government of
The Republic of Trinidad and Tobago

The Government of the Republic of Trinidad and Tobago (hereinafter “the State’ )@bjects to the
jurisdiction of the Inter-American Court of Human Righbis (hereinafier "the Court“) in the

application of George Constantine er a/ on the grounds that:

I. There is no evidence that the Court accepted junsdiction in respect of the matter within
the three months perniod stipulated under article 51 of the Amencan Convenon. on
Human Rights.
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IL. The State's second reservation precludes any jurisdiction of the Court in this!case.

III.  Alternatively, the State has never recognised the jurisdiction of the Cowrt.

i

i
Notice that the raising of this preliminary objection by the State must u? no way be
construed as constituting an acceptance by the State of the jurisdiction of the Court to
examine the merits of these cases.

The Statc notifies the Court that the raising of this preliminarv objection by the State must in no
way be construed as constituting an acceptance by the State of the jurisdiction 01’] the Court 10
exanmune the merits of these cases. The State will not participate in any proceedmgs concerning
the merits of the Cases of George Constantine et a/ so long as the preliminary objection remains
undecided. The State reserves its decision as 10 what course it will follow if the preliminary
objection were to be rejecied by the Court.

L There is no evidence that the Court accepted jurisdiction in respect of|{the matter
within the three months period stipulated under article 31 of the A.me_]'ican_

Convention on Human Rights.

Article 51(1) of the American Convention on Human Rights provides that:

|
If within a penod of three months from the date of the wransmittal of the report of the Conmﬁs_ion 0

the states concerned. the matter has not either been serded or subminied by the C omnussmn ar by the smate
concerned to the Court and its jurisdiction accepied, the Commission may, by the vote of an absolute

majority of 1ts members, set forth its opinicn and conclusions conceming the question mb'm.ltted for its
constderation. I
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Article 51(1) of the American Convenuion on Human Righis provides that for the l:lourt. to have
jurisdiction the report of the Commission must not only have bzen submitied 1o the Court
within three months of the date of transmittal of the report of the Commjssion’ to the State
concerned, but the Court must also have accepied jurisdiction in respect of the matter within the

said three months pernod. |

Confidential (Consclidated) Report No. 128/99 pursuant to Article 50 of tPe. American
Convention on Human Rights was submitted to the State and dated Novewber 22, 1993. The
three months time period stipulated in article 51(1) expired therefore on February |22, 2000. For
the Court i0 accept jurisdiction in respect of this matter, under arucle 51(1), such acceptance
should have been before February 22, 2000. In fact the State received not!ﬁcation that
jurisdiction had been accepted by the Court in respect of this matter on Apnl |4, 2000. As
junsdiction by the Court was not accepted within the time period siipulated in article 31(1), the
Court has no jurisdiction in respect of this mater.
|

IT. The State's sccond reservation precludes any jurisdiction of the C.ourt! in this case.

Article 62 of the American Convention on Human Rights provides: |

1. A State Party, mav upon depasiing 1ts instrument of ratification or adharence to this Convenfion,
Or at any subsequait tone, declare that it recogaises as binkling, ipso facto, and not requiring
special agreement, the jurisdiction of the Court on all matters relating to the interpretation or
application of this Convesntion.

2. Such declaration may be made unconditionally, on the condition of reciprocity, fcf a specified
periced, or for specific ¢ases. It shall be presented 10 the Secretary General of the Organisation,
who shali ransmit copies thereot o the other member states of the Organisation ahd 1o the

gcretary of the Court.

3.

The jurisdiction of the Court shall comprise all cases concerning the interpretation and application
of the provisions of this Covenant that are submitted 10 it. provided that the States Paries to the
case recoznise or have recognised such jurisdicuon, whethar by special declaration pursuant e
preceding paragraphs. or by a special agreemens.

The Jnstrument of Adherence 1o the American Convention on Human Rights deppsited by the

Republic of Trinidad and Tobago on 28th May,1991 and dated 3rd Apnl, 1991, %ecognjses the

compulsory jurisdiction of the Court subject to a reservation. The State's reservation reads:

As regards Article 62 of the Conmvention, the Government of the Republic of Trinidad and Tobago.
recognises the compulsory jurisdiction of the Inter-American Cowrt of Human Rights, as s{m,ed in the said
article, only to such extent that recognition is consistent with the reievant ssctions of the (onstrution of
the Rapublic of Trinidad and Tobago; and providad that judgmant of the Court does not infringe, ¢reate or
abolish apy exasting rights or duties of anyv private citzeo.

I
Article 75 of the Amencan Convention on Human Rights declares that it is subject 10

reservations only in conformuty with the provisions of the Vienna Conveniion on the Law of
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Treaties signed on May 23, 1969. In this respect Article 19 of the Vienna Convention provides:
|

A State may, when signing, ranfyvang, accepling, approving Or acceding o a peagy, tt}rmu.l.ﬂ!e a res2rvauon
unless:

a ) ihe reservatuon is prehibited by the weaty;

b ) the traaty provides that only specified reservations, which do not include the reservation i quesuon.
may be made; Or

¢ ) in casas not falling under subparagrapbs ( a ) and ( b)), the resarvanon is incompatible with the object
and purpose of the treaty”.

|
As the Court stated in The Effect of Reservations on the Entry into Force of the American
Convention (Arts.74 and 75)(I/A Cowt H.R., Advisory Opinion OC-2/82 of S| ptember 24,
1982. Series A No. 2). the reference in article 73 to the Vienna Convention was ml ended to be a

reference to paragraph (c) of Asticle 19 of the Vienna Conveniion and

... makKes sense only I it is understocd as an express authorisation designed to enable States 1o make
whatever reservanons they deem appropriat, provided the reservations are not wncomptible with the object
and purpose of the ueary. As such. thay <an be zaid to be governed by article 20(1) of the Vienna
Convention and, consequently, do not require acceptancs by any other Siate party.

It follows that Article 75 must be deemed to pernmit States to ratify or adhere to thie Convention
with whatever reservations they wish to make, provided only that such reservﬂuons are not
1ncompatible with the object and purpose’ of the Convention. Consequently, the qllu,suon which

arises when interpreting a reservation is whether it is compatible with the object and purpose of
the treaty. :

The reservation in question relates exclusively to article 62 of the Convention viz the acceptlance
by the State of the compulsory jurisdiction of the Inter-American Court of Human Rights. This
1s an optional provision of the Convention which States are free to accept or reject] Those States
that accept and make a declaration under article 62 are expressly permified to do|so subject to
conditions. It is envisaged by the Convention itself that restrictions may be placed(by a State on
its acceptance of the junsdiction of the Court under article 62. This in no way acts as a
restriction 1o suppress the enjovment or exercise of the rights and treedoms recognised in the
Convention. Article 62 can be severed from the Convention without affecting the 'eniowneut of
the rights contained therein. It is an optional declaration and failure to accept lhe compulsory
jutisdiction of the Court cannot therefore be held incompatible with the object and purpose of
the Convention. Similarly a reservation, the effect of which is to deny jurisdiction fé) the Court in
a particular case, 1s likewise not incompatible with the object and purposes of the Convention.

Accordingly, since the reservanon does not deuvy the nght to any of the rights in the Coavention,
it cannot be considered to be incompatible with the object and purpose of the C onwx \T1on.

In accordance with estabhished and universally recogmsed pnnciples of international law the
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exercise of jurisdiction by an intemational court in respect of a State 1s not a right blut a privilege
only exercisable with the express consent of the State. Article 62 of the Convention reflects this

position.

The State subnuts that the jurisdiction of the Cowt to entertain this application depends entirely
on the consent of the State. This is supported by Article 62(3) of the Convention! The consent
of the Siate to recognise the jurisdiction of the Court as binding ipso facto was givell on the 28th
May, 1991, but it was given subject to a reservation. [ he State's reservation prm"ideq that the
State "recognises the compulsory junisdiction of the Court only to the e*uem that such
recognition is consistent with the relevant sections of the Constitution”. Ajthou.h the State's
reservation does not specify any provisions of the Constitution there is no pr vision in the
Vienna Convention on the Law of Treaties expressly prohibiting reservations of a ngera] nature.

The State submits that the reservation of the State precludes the assertion of jurisdiction by the
Court in these cases. In the absence of any special agreement on the part of the Stafe recognising
the jurisdiction of the Court in these specific cases the Court can exercise nt:!'a contentious
jurisdiction in these matters. The exercise of compulsory jurisdiction by the Count :would not be
consisient with the relevant sections of the Constitution of the Republic of Trinidad and Tobago.
The exercise of compulsory jurisdiction by the Court in this case in favour of I]l'le applicants

would create nghts for private citizens which do not exist under the laws of ITnmdad and
Tobago.

As regards the permssibility of the instant reservation the State submits thaj there is no
question of the State failing to perform its treaty obligations in these cases. In th view of the
State since the provisions of its Constitution are, and were at the date of ranﬁc-arlon of this
Convention, compatible with the provisions of the Convention, the State's reserv anon cannot be
seen as an impermissible reservation contrary to the object and purpose of the Convention.
Furthermore the reservation relates only to the optional procedure contained in article 62 of the
Convention. [t in no way affecis the enjoyment of the substantive rights contained in the
Convention. The State subimmts that there is no evidence that its reservation in its peesent form in

any way lumts the obhigaiions undertaken by the State under this Convention an relation 1o
individuals within its jurisdiction.

L i =_cF _§ . __ _ M — A — i T—

IIL Alternatively, the State has never recognised the jurisdiction of the Court
!
I
In the event that the Court declares that the State's reservauon in respect of amcle 62 of the

Convenuon is impermissible or incompatible with the object and purpose of the C@nvenuon 1T 1S
the State’s submission that the effect of such a determination will be to Illllllf\"" ab inirio the

declaration made under article 62 of the Convention by the State in whach it}accepted the
compulsory jurisdiction of the Court.
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In the Reservations to the Genocide Convention Case, which preceded the Vlenna: Convention.
the International Court of Justice advised as follows: i

.. that if a pany to the Convention objects 1o a reservatior which it considers to be incompatible with the
obiect and purpose of the Convention. it can in fact consider the resennng Siaie is not a panty 10 the
Convention ... l

Under article 21(1)(a) of the Vienna Convention on the Law of Treaties the! effect of a
reservation is to modify ‘for the reserving state in its relations with that other party the
provisions of the treaty to which the reservation relates 1o the extent of the reservation.' Thus, a
State that objects 10 the reservation of another State party has no power to ?"oven-ide the
reservation” or demand from such other party, the applicaticn of the clause excluded ov the
reservation. The objecting State can either choose to accept that the treaty has entered into force
berween them (with the provisions to which the reservation relates being modllﬁed: in their
mutual relations, to the extent of the reservation) or consider that the treaty has not entered into
force between them. Article 73 of the American Convention provides clearly thai the Convention
"shall be subject to rescrvations in conformity with the provisions of the Vienna Co:mfemion“.

In the submission of the State if, as in this case. acceptance of the dcclaration uuder article 62
was clearly dependent on a reservation subsequently declared to be inadmissible, =Lhe failure of
the reservation will invalidate the acceptance of the jurisdiction of the Court and thiis nullify the
State’s participation in the Convention. :

The State rejects any conienucn that a reservation which has been considered by dfe Court to be
incompatible with the object and purpose of the Convention may be separable from the
expression of consent 10 be bound and the State thus become a party t0 the Convention in its
integrity. Any contention that the reservaiion will be severable, is rejected by the State.

!
Under the laws and Coenstitution of the Republic of Trinidad and Tobago the Leo.'z slative arin of
the State is responsible for the making of law. The Executive cannot, by entering mto a treaty,
alter the laws of the land or cause the Constitution to be breached. It is for this reason thar the
Executive, in acceding 10 the American Convention on. Human Righis and acwptmg the
jurisdiction of the Court under article 62 entered the reservation. The reservation iis therefore a
constitutional requirement that cannot be waived. It must be a precondition to the acceptance of
the jurisdiction of the Court. It cannot be severed from the acceptance of jurisdiction of the
Court under article 62. !

;
It was because of this necessity to observe the provisions of the Constitution that the State
denounced the American Conveniion on Human Rights in May 1996.

Accordingly, the State rejects the proposition that the Court is empowered 1o sevier or override
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the reservation of the State and 1o regard the Convention as subsisting in its mtegnw A State
cannot be said to be a party if its proposed reservation has not been acccpted This is in
accordance with the Vienna Convention. The reservation, which is in effect a éax ‘eat to the
Court's jurisdiction, prohibits the Court from treating the State's acceptance of the jlmisdi_ction of
the court as unqualified.

In the present case more than eight vears afier ratification the validity of the State's lreservation 1S
being challenged. The Commission argues in its application that the State's second {'eser\ -ation 18
mvalhid and on this basis submits that the reservation should be “severed frorp the Siate's
declaration and the State should be considered to have accepted the Courtsl compulsory
junsdiction”. The State finds this submussion 10 be wrong. The State saw ﬁ? to make a
declaration when ratifying the Convention with regard to its construction of (submission to the
junisdicuion of the Court under) Article 62. If the State's reservation is for some req&on invialid, it
does not follow that the Siate should be treated as having given unqualified coment to the
Court's jurisdiction. On the contrary. it is clear that the Siate never intended to give its
unqualified consent to the Cowrt's jurisdiciion. If the qualification was invalid, thel consent was
invalid and the State gave no consent at all. i
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