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rights under Articles 7(5) and 8(1) of the Convention to irial within a reasonable time
violates its obligations under Article 2 of the Convention, and its failure to provide for
recourse to a competem court or tribunal for protection against aCiS that '1iolate Articles
7(5) and S( i) of the Convention violates the rights oi these same victims to judicial
protection unóer Artide 25 of ¡he Conveniion. Fourth, the Commission contends that the
State is responsible far violating the rights or the victims in 15 cases under Articles 5( 1)
and 5(2) of the Convention, by reason of ,he conditions of detention experienced by
those victims. Fifth, the Commission argues that the Staie is responsible ior violating the
rights of the victims in t\-Vo of the cases to a iair trial under Article 8(2) 01 the
Convention, in connection with i:he criminal proceedings that resulted in their death
sentences. Finally, the Commission submits th:;¡t the Stete has violated the rights oí the
victims in 9 cases under Articles S( 1) ano 25 of the Convention by failing to make legal
aid effeciively available to the victims to pursue Constitutional Motions in the domestic
courts in connection "viih the criminal proceedings against them.

By communication dated April 14, 2000, a copy of v'!hich was ,eceived by the
Commission on the sarne date, the Honorable Court notified the respondent State of the
Commission's Application in accardar.ce vllith Article 35 of the Court's Rules of
Procedure.

By communication dated June i 5, 2000 and received bV the Commission on the
same date. the Honorable Court informed the Commission that the State had submitted 2

preliminary objection and supp0r1ing legal arguments in the Constantine et ¡¡;I. Case.

11. STATE'S LEGAL ARGUMENTS ON ITS PRELlMINARY OBJECTION

In its preliminary objection. the State objects lO the jurisdiction o, the Honorable
Court in the Constantine et al. Case on three grounds. First. the State argues that there is
no evidence that the Court accepted jurisdiction in respect 01 the Constantine et al.
matter within the three month period stipulated under Article 51 oi the Convention.

Second, the State argues tha! its "second ,eservation" to the AmeiÍcan
Convention, by vvhich it declared its acceptance Di the Honorable Court·s compulsory
jurisdiction. precludes any jurisd!ction of the Honorable Court in the Constantine et al.
Case. The State's second reservation to the Convention provides as follows:

2. As regards A;ricle 62 v: ,he Convemion. ,he Governmen! :lí the Republic of Trinidad and
Tobago recognizes the comp'JISOf'l ;urisdietio.. cof the InH.r·Af':'lcficar, Court of Human Righis
as 3tated in said anide c·r.lv to 9ucn ..xtenl ¡hai racogniiion is consis,en. wiih {he: rel€'Jarot•
sec~ions oi ttle: Cons.i.mion oi :he Repuolic oi Tril'\idad and Tobago; and pr(;.'/id"'d tha;: any
iuegmani of the Caun does nal ¡nirir,ge. c:ea,a or abolisr. aro." €xisting ághts Có d!J;:ies of aílY

• • •
OrlVa!:l Cltlzer..

8ased upon this provision, the State effectively comends iha! it subjected its
acceptance of the Honorable Court's jurisdiction to tv·!O terms or conditions. namel\,: only
to the extent that such recognition is consistem \,vito the !l relevanl sections" of the
State's Constitution; and provided th:;¡t any judgment of the Court does not infringe.
create o~ abolish any .. existing right or duty" of any private citizen. The State argues that
1hese qualifications prec!ude the Honorable Court fmm exercising jurisdiction in the
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Constantine et al. Case. The State has noto however. particularic:ed in its legal arguments
the manner in vl!hich it alleges these qualifications should be interpreted so as to depíive
the Honorable Court of jurisdiction in the present case. Consequemly. the Commission is
unable to respond fully to the State's objection in this respecto

Thiíd, as an alternative to its second ground, the State argues that jf the terms in
the State's declaration 01 acceptance of ¡he Honorable Court's compulsory jurisdiction are
tound to be invalid, the\' cannot be severed. ,.....ith the result that the State's áeclaiation
must be considered null ab inicio.

111. SUMMARY OF COMMISSION'S POSITION

To summarize the Commission's legal é!rguments developed beIO'..v, it is the
Commission's position that the State's objections find no oasis in law and should be
rejected.

\·Vith respect to the State' s first ground. the Commission considers tha! the phrase
"its jurisdiction accepteó" in Article 51 oi tile Convention is proper!y interpreted as
modifying the reference in Anicle 51 to ",he Coun", so as to clarify that the Commission
is precluded from preparing a report lmder Article 51 of the Convention in those cases
\,\}here the State concerned has accepted the compulsorv jurisdiction of the Court ano
either the Commission or the State submits the mat!er to the Court within the three­
month period under Article 51. The phíé!se shouló not, as ,he State has suggested. be
interpreted as modifying the refeíence in Article 51 to .. the matter" so as 'lO require the
Honorable Court to accept jurisdiction over the application within the three-month period
prescribed thereunder. In lile piesent case, the Republic oi Trinidad and Tobago had
accepted the Honorable Court's compulsory jurisáiction on May 28, 1991. and lhe
Commission filed the application with the Court within the 1;hree-month peíiod following
transmission lo the State of the Commission's report under Article 50 of the Convention.
Consequently. the provisions of Article 51 oi the Convention present no bar to the
Honorable Court's jurisdic;:ion in the Cons1;antine et al. Case.

\'\Iith respect to the State's second and thiíd grounds, lhe Commission submits
that the two terms in the State's dec\aration oi acceptance of the Honorable Court's
compulsory jurisdiction under Article 62 of the Convention do not preclude ,he Honorable
Coun's jurisdiction in the Constantine el el. Case. Firs\, the terms, ""hile obscure, can be
interpreted conjunctively as conceming the non-self-execl!ting nature under lhe State's
domestic law of the Court's judgmenrs and therefore as having a meaning that does not
deprive the Court oÍ jUíisáiction to hear and determine the piesent Application.
Alternatively. to the extem that the terms are interpreted to purport to deprive the Court
of jurisdiction in !his case, the terms should be considered excessively vague and
ambiguous for this pUípose, incompatible with Articles 62 and 75 of the Convention and
its objeet and purpose. and thererore impermissible. and should be severed from {he
State's declaration of acceptance 01 the Honorable Court's compulsory jurisdiction.
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IV. THE REOUIREMENTS Of ARTlCLE 51 OF THE CONVENTIQN HAVE BEEN
SAT1SFIED IN THE PRESENT APPLlCATION

The State first objects to the jurisdiction oi the Honorable Court on the basis that
there is no evidence that the COUít lfaccepted jurisdiction" in respect of the Constantine
et al. matter \ovithin the three-month period stipulated under Article 51 (í} of the
Convention. In so arguing, the State appears to rely upon the phrase "its jurisdiction
accepteo" in Article 51 of the Convention, as modifying the refeíence in the Artide to
"the matter" being submitted lO the Honorable Court.

Anicle 51 (1) of ¡he Convention reads as follows:

If. ·....i!hin a perioo 01 rhree mon[hs lóOm rho:: d2te 01 [he w:nsmiHal 01 [he repon 01 ¡he
e ,.. d' h 'L L l' .. d'cmmlssacn to tile statss concern-s , tne rnatte.r .as nc~ e.tller L4sen sen ea o:" sU:Jm!tt'.: oy

¡he Commi5sion el bv the 5tate caÍ/cerned lO lhe Court lina i;s jurisdic;ion acc:ptéd, ,r,e
Commission may, bv the vote oi an absoh.!te majority oi its members. set forth its apinio.. and
cOIi::lusions conceming ,Íle Ques,ioli submineó for its cOí'lsideratian. !emphasis ",(ideól

Ii: is the Commission'S position thar the phrase "and its jurisdiction accepted"
under this provision should be interpreted as modifying the reference in Article 51 to "the
Court", so as to clarify ,hat ,he Commission is precluded ¡(om preparing a report !Jnder
Artide 5 í of the Conventior. ir. those cases 'Nhere the State concerned has accepted the
compulsory jurisdiction of the Court in accordance \Nith Artide 62 of the Convention and
either the Commission or the Coun submits the matter to the Court within the three­
month period under Artide 5 í. The phrase should noc as the State has suggested. be
interpreted as modifying the reference in Article 5 í to "the matter'·. so as to require toe
Honorable Court to accept jurisdictior. over the ~pplication vvithin ,he thiee-montn pe;iod
prescribed thereunder.

To interpret Anide 51 of the Conventior. in the rnanner advocated by the State
\"/ould not accord with the ordinary meaning of the terms of the provision in their context
and in the Iight of the object and purpose of the Convention,2 and vvould be inconsistent
with other píovisions of the Convention. the Honorable Court's Statute. and the Court's
well-established procedUíc ano jurisprudence. More particularly, to adopt the State's
imerpretation of Artic!e 5 í of the Convemion would necessarily require the Honorable
Court to make a determination as 10 \·vhether it has jurisdiction to entertain a matter
'.!vithin the same three-month period presciibed for the Commission or a state to submit a
matter to the Court. Such an ir.terpretation is plainly not viable, as it would inevitably
provide parties with insuHicient time following the reference of a matter to raise
jurisdictional objections, ior a hearing on jUíisdictional issues, or tor the Court to make a
determination respecting its jurisdiction in a given case. As a conseQuence. the Honorable
Court would lose jurisdiction in mosto it not all. of ,he cases submitted to it. Such an
interpretation of Article 51 would be irrational in the comext oi toe Convention as a
whole. ano is plain1v incompatible with the object and purpose of the Convention.

: Anicls 3 i (i) iJf i:hs ViannCi Cc.~ ..!~"t¡'~::. on ih.; La·...• 01 TrcatiE! PJüvid~~ ¡!i:;i ·!aj ,rééHy 5:-•.;:11 ÓE in!a';p(~t~d in good :ai..h in
2cco:dc:nce \·!itt. ih! ocóinar',' me;:-~~n.g t-~ b~ CiV{,';l (o) tht ie:i1i~ of rhs ii~aty in ;h~ií -;4)i.;e;..;t e,nó iil 'i.~hi .jf its cbject ano

•pvrpose.
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Interpreting Article 51 as speaking to the acceprance by the state concerned of
the Court's compulsory jurisdiction under Anicle 62 oi the Convention, on the other
hand, is consistent with the Convention's object and purpose, and is reinforced by other
provisions of the Convention and the Honorable Court's Statute. as well as the Court's

•

well-established proceduíe and jurisprudence. Article 61 oÍ the Convention, for example,
expressly mandates compliance with Articles 48 to 50, but not Article 51, as a
precondition for the Court to hear a case. Similarly, Anicle 2 oi the Honorable Court's
Statute defines the Court' s adjudicatory jurisdiction in terms of Articles 61, 62 and 63,
bu! not Article 5 i. of the Convention. Further, Article 36 of the Honorable Coun Ruies oi
Procedures provides a period of tvvo months from 'lhe da'le of notification of an
application far partíes to raise preliminary objections, and a fUítner tnirt\, dates for tne
submissíon of any funher written briefs on the preliminary objections, The timing of tbis
process is cleariy incompatible \Nith an imerpretation of Article 51 01 the Convention that
would require jurisdictional objections to be de'lermined vvithin three mon'lns of the date
of transmission of the Commission's Article 50 reporto Moreover, the Honorable Court
has consistently determined in its jurisprudence that Article 51 oi the Convention requires
a matter to be filed v...ith the Coun within ~he thíee-month period under Article 51, but
has never interpreted Article 51 to require the Court to determine its jurisdiction over the
case within this same three-month period.3 Indeed. had such a requirement applied, the
Honorable Coun \Ivould have lost jurisdiction in most, if not al!, of its píevious contentious
cases.

Even in respect 01 the requirement under Article 51 of the Convention 'lha, an
application be filed with the Honorable Coun \:vithin the three-month period prescribed
thereunder, the Court has held that the time ¡imit, while of a prec!usive cha¡¡;¡cter, is not
fatal with regard tú lhe submission of a case to ,he Couít "vhere special ci¡cumstances
exist. ~ In particular, the Honorable COIJrt has suggested in this connection that an
application containing serious charges cannot be deemed to have lapsed simply on the
grounds oi a brief lapse in the time period undeí Anide 51 of the Convention and, more
generally, toat the Court's procedural system as a means oÍ attaining justice cannot be
sacrificed far the sake of mere formalities.:; Given tlle urgency of the issues raised in the
presenr Application before the Court. n;;melv the legitimacv of the viclims' pending
executions, the Commission submits that the State shouid not be permitted to defeat the

_Honorable Court 's jurisdiction over the case based upon a misguided inrerpretation of the
procedural period under Article 51 of 'lhe Convention.

In the present matter, the Commission transmitted its Anicle SO report to the
S'l2te on November 22, 1999, ane subsequenrly filed its application \'víth the Honorable
Court on February 22. 2000 and therefore wi'lhin tile three-month period under Anicle
51.e In addition, the app!ication wes submitted in respect 01 a State~ the Republic of
Trinidad and Tobago, which haó accepted the compulscíY jurisdiction 01 the Honorable

;; See e.g. 1/;\. Court H.R., VelEsq!lcz .::¡odriguez Case, ?r~limin=ry Obj~~i(1oi"tS, .Juogme-n;: e: June 25" 1 ~;~·i" SCí" e No. i"

paic. 63; FéJirén Ge,.,bi end Sol1$ COfre/es C~e. ?alirr.inary Obje.Ciic'n5, Juogmsri! o, Jl!iiB' 25, i 987, Ser. e No_ 2, pEr~L53;

GodÚ1ez C1VZ C~se. PreliminEIiY Ob;~cticns, Judgment of June 28. 1987, Ser. e No. 3, pe:a. 6-5.
~ See l/A Covrt HR, A.c:Ivisary Opí'njOJ) OC-13'/93 oi JtlJ.~ ;6, ;99:1, C~rtailÍ Att!iOU:-!=S oi the lr;ter-AmericBt'i Comn)jssior; on
H4fm¡;n Righ:s IAr:s. 41" 42. 44. 46" 47. SO cnd 5 j oí :i;~ AmgriC81? CCJlivenr;or¡ o...=-:;.Jmcr; l?ig.:¡:s). Sei. A. No. i 3. i)<iia. 51.
5 Ses IIA Court H.R., Cay¡;r;; Cas9. ?;clim:nai",' Objec!ions. Judgmei'it o; Feb,IJ&:Y 3. 19S3. Se:. ~. No. ¡ 4, par,as. 40. ':'2.
,; S o· ~. 1 'e::> 1"· ......" n J'" • ~ I #0,_ lcO .... '--r-.-s ,..... :'1,., 'j:":: ~'!Ior~Jl~ .....~ee s.g. • :Jt1J!!gua ,'!/lúla es ·el é.. ase,. re :iTi1ilacy UüJeCilO 5, uugme:ih o. _=.ivary ¿ J. ,-",,-,O, ~-= e """- I.J. 4'..1. ?-"';;;: 10:11_. ¿~-

30.
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Court on May 28, 1991 and which remains bound by those obligations in respeCl: ot the
present cases pursuam \:0 78(2) of the Co:wemion. According, the píovisions of Artic!e
51 ot the Conventioo have been satis:ied in {he Constantine el al. maHer and present no
bar to the Honorable Court's jurisdiction.

V. THE STATE'S DECLARATION Of ACCEPTANCE UNOER ARTICLE 62 Of THE
CONVENTION ANO THE HONORABLE COURT'S JURISOICTION

In the second and third grounds tor its preliminary objection. the S¡ate argues that
its usecond reservation" to the American Convention. by which it declared its acceptance
of the Honorable Court' s compulsory jurisdiction, precludes any jurisdictioil of ,he
Honorable Court in the Constantine et 01. Case, and in any event cannot be severed from
the State' s declaration.

Anicle 62 of the Convention provides as follows:

i. A Stéite Paíiy ma',', upon ¿epositing its instiumetlt o: ra'lification O( adherence ~o !;,is
Convention. or at eny subsequem ;ime. decla:e tha; it recognizes as oindir,g, !eso iacw. 2nd nOl
feqlliring special agreemem, th", j'Jrisóic¡ion o: th& Court on al! maners fal~tin9 :.0 ,he imerpretaticn o:
aoolicatioii of this Convemion.

2. Such ceclarcticr. may be ;nadé unconditionally, on tilo; concitian o. ¡eciprociw. :or a speci/ied
period, or ror specific Ci:ses. h shall be ~resemeci lO ,he Sec;etuy Gengréol o. the Or9ani~$tior.. 'Nho
stlall ~ransmit copies theteof to ;he other memoer states oi the Orºaniz~tion ::r.'::I 10 ttla Secr9t.;ry oi
tha Ccurt.

3. The jurisdiction Di ,he Court shall comptise all casas conceming tne interpretatiún anó
applica,ion of the prO'lisions o, tilis Conventicn {tiat are submined iO i" provided tha; the 5ra;es
Panies ,o ttle case recognize or hev9 recognized such jUfiséiction, whetheí by spe...ial dedatation
pursua:H to the p¡ecedifl9 paragrapÍ'ls, Or by a special agreement.

•

It is common ground that at the time of accession to the Convention, the State
lodged a declaration, which it styled a second .. reservation ,. to the Convention, in the
follo\iving terms:

2 ..A.s íegards Anide 62 01 the Con':emion, the Govemmem of the Republic of Trinidad ano
Te-bago recognizes the compulso')' jurisdiction (jf the Inter-AmericBn Ccurt el Human Rights
as sralad in saie ani-:I~ only to such exre:n that recogni,ion is consiste", witlo the refevBnt
sections o: the Constitu.ion o: tloe Republic o: Trinidad and Tocaso; 31)c! pr<P!ided rha. an,!
judgment of the COllrt does no¡ infringe. ere"te or abolish any e¡o:isting righ;:s or óuties oí a.1Y
privare citizen.

It is apparent from the vvording of the State's second reservation that, in 3ctuality,
11 constitutes a declaration of 2cceptance of the Honorable Court's compulsory
jurisdiction by the State pursuant to Article 62 of the Convention, "....hich the State was
free to make. In arguing that the Honorable Court lac!<s jurisdiction in the Constantine et
al. Case, the State appears to rely on both of the terms in its declara,ion, the first
providing that it accepts the Stal:e's jurisdiction "only to such extent that recognition is
eonsistent vvith the relevant sections of the Constitution of the Republic of Trinidad and
Tobago", and the second purporting to require that lO any judgment of the Court does not
infringe, create or abolish any existing rights or duties of any prívate citizen."
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A. THE TERMS IN THE STATE'S DECLARAnON ARE OBSCURE ANO MUST
BE INTERPRETED BY THE HONORABLE COURT

With respeet to the second gío'Jnd for the State's preliminary objection, the
Commissíon first observes that the terms contained in the State's deelaíation of
acceptance under Article 62 of the Convention are obscure, in that multiple meanings can
be ascribed 10 1hem. Consequently, the Honorable Court must determine whe1hei a
discernable meaning can be drawn from the terms and, ii so, what effect those terms
may have on the Court's compulsory jurisdiction in the present Applicatioll. In this
eonneetion, the Honorable Court has exclusive authority to determine its own jurisdiction,
including the meaning and scope of any qualifications purported to be attached to a
State's declaration 01 acceptance unóer Article 62 of the Convention. ¡

The first term under the State's declaration is general in nature and has no
assigned meaning. For example, the term could be interpreted to mean that the COurt is
precluded from hearing or rendering a judgmem in a case ir the rights under the
Convention alleged to have been violated are nm prmected under the State's
Constitution. Arguably, sllch an imerpretation is unlikely to have oeen intended: as it is
plain from Article í (1) and Article 25( 1) of the Convention that the purpose of ¡he
Convention is te ensure more effective protection of rjghts under the Convention and not
merely those afforded in national law. The State has not purported to make íeservations
to these specific Articles, and must thereiore have intended adherence to the Convention
to give access to additional measu.es 110t already secured in domestic law.

Alternatively, the fi¡st term in the State's declaration could be interoreted to mean
•

{hat, \,¡vhile the Honorable Court has jurisdiction to hear and determine a maner, the
Honorable Couri's judgment must be consistent with certain unstipu(ated sectíons of the
State's Constitution. In ,his context it is pertinent to observe that the S¡ate specifically
ackno\·vledges in the second pan of the declaration ihat the Honorable Court has
competence to give judgments in cases arising from Trinidad and Tobago.

In the further alternative, the first term eould be interpreted to mean tha!, provided
tha, there is no provision in the Cons¡itution expresslv prohibiting the State from
3ccepting the Honorable Court 's compulsorv jurisdiction, the recognition oi the Honorable
Court's compulsory jurisdictiOf'\ is complete and effective. In this connection, the State
does not suggest {hat there are provisions of the Constitution that prohibit the State from
accepting the jurisdictior. of ihe Honorable Court. Moreover, it can be argued that the
Sta te ,s Constitution allo""'5 Íor, rather than prohibits. the exercise 01 jurisdiction by the
Court. For example, it is apparem from the judgment of the Judicial Committee 01 the
Privy Council in the Thomas and Hilaire cases that. rar from prohibiting effective access
tú the Honorable Coun, the domestie constitutional reQuirement of due process requires
that such access be resoected while the State adheres to the Convention. Moreover, '.:\lith

•

respect to a possible future judgment by the Honorable Court that the mandatory death
penalty is unlawful. it is not the case that the Constitution reQuires that every person

•

'1 See 1/.:" Covn H.R., 8IJrtJch ,,,'ci;~r Bíons:eili J,.rr Pe'c,:, J..::is-ciiction. JUé-;rr.e:.: 12..:!. Se~:emb~: i 999; (h'~~cin5;~e: ~he "¡·./citer
Cose-), f)éIC:S. 32·34. Se~ EIsa I/A COU:l H.R., CO:lS,;;u;;onél Cc;un Cose. J!J;1sdiction, Judgma¡.'t (24 ~~~.iamber i 9~9L
P!lrós. ~ i <33.
~ SS9 Commissi"ri's .4p.plicati.:'í., Pail IV. c.
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semenced to death be exec.... ted. In certain cases. it is unconstitutional to execute people
A

who have been unlavvfully semenced tO dea!n.: In others. {he Presidential right of pardon
can be exercised to give effect to the 5tate's obligations under Article 4(6) 01 (he
Convention. Thus, in a case where the judgment of the Honorabie Court determines that
to execute a person INou!d be a violation of the right not to be arbitrarily deprived of life
contral"\' to Article 4( 1: of the Convention. the most urgem and apparent remedy \.o\'ould
be commutation ot the sentence of death. 5uch commutation of the semence of death is
an available remedy under the Constitution to give effect lO such a conclusion. and
therefore would not be contrary to !he Constitution.

5imilarly, the meaning and scope of the second term undei the State's Declaration
is indistinct. Indeed, it is doubtful whether it is a reservation to jurisdiction al all. since it
refers to the effects of a judgment of the Court under domestic law ra"ther than restriction
upOn the Court's jurisdic,ion to hear ,and determine a case. One canllot decide whether a
court has jurisdiction by regard to what the possible effect of the judgment may be.
Further, the judgments of the Honorable Court are di¡ected to the State as a State Party
to the Convention and r.o~ to any priva te citizen, and it is therefore difficult lO see that
any judgment could infringe or abolish any existing rights anó duties of the private citizen.
As to any judgmem creating a right or duty. it could not do so unless ¡he State's
Constitution 'Nere amenáed to made the Honorable COllri's juógments self-executing.
Insotar as the second terrn in the declaration may be directed at the rights afforded under
the Convention ¡tself. it is apparent that the principal purpose of recolJrse to an
international tribunal is to provide additional safeguards ano redress to citizens where
domestic la\N has not piovided for them. In this regard, the State has not purported to
take any reservations to Article í or 2 of the Convention, and further, has made no
reservation to the compstence of the Commission to act on complaints under the
Convention.

Multiple meanings can therefore be aseribed to the terms of the Staie's
deelaration. In these circumstances, the Commission first submits that ,he Honorable
Court should interpret the terms conjunetively as eoncerning the non-self·executing
natufe under the State's domestic law 07 the Court's judgments and therefore as having a
meaning that óoes not deprive the Court 07 jurisdiction to hear and determine the present
Application. Alternativeiy. to the extent that the terms are interpreted to depri'le the
Court ot jurisdiction to hear and determine the presen¡ Application. the terms should be
considered excessively vague and ambiguous for this purpose. incompatible with Articles
62 and 75 of the Convention and its object and purpose, ano theretore impermissible.

B. THE TERMS IN THE STATE'S DEClARATlON OF ACCEPTANCE CAN BE
INTERPRETEO AS HAVING A MEANING THAT DOES NOT DEPRIVE THE
HONORABLE COURT OF JURISDICTION

It is the Commission's principal position thal the terms contained jr) the State's
declaration of acceptance of the Honorable Court's compulsory jUiisdiction should be
interpreted as having neither the intention nor the effeet oí depriving ,he Court of
jurisdiction to hear and determine the present Application. Rather, the qualiíieations
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should be interpreted conjunctively as concerning the non-self-executing nature of the
Honorable Court's judgments under the Stste's domestic law and therefore as having no
effeet upon the State's acceptance of the Court's eompulsory jurisdiction.

In this connection, where the meaning of a qualification under 3n Article 62
dec!aration is obscure. the Commission submits that the Court should endeavor to
in1erpret any such qualifications in a manner consistent with the presumed ¡ntent of a
declaration under Anic!e 62 oí the Convention, namely to recognize and give effect to
the compulsorv jurisdiction of the Honorable Court as provided for 'Jndeí the Convention.

In the present case, the Commission contends that the first qualifieation is to be
read with and confirmatoiY of the second qualification. As the seeond qualification is
Iimited to the etfeet of the Court's judgments under domestic law and not the jurisdietion
of the Court to hear and determine c1aims against the Sta,e, it is the Commission's
position 1hat the terms in the State's declaration can and should be interpreted as being
eoncerned with the interrelationship with the binding effect oí the Court's judgrnents
under Artiele 67 and 68 of the Convention and the State's domestic ConstitlJtion. In
particular, the terms should be interpreted as eonfirming that judgments of the COUrt are
not seH-executing under Trinidad's domestic la\-", but rather that exeelltive aetion is
neeessary in order to give efiect to the State' s duties of complianee ,;vith such
judgments.;o The terms, so imerpreted, do not diminish the State's full acceptanee of the
Honorable Court's compulsory jurisdiction to hear and determine cases agalnst the Sta te,
including the present .A.pplication. As construing the terms in this mannsr is consistent
with the presumeó intent of a declaration undei Article 62 of the Convention. namely to
reeognize and give sffeet to tha compulsory jurisdiction of the Honorable Court as
provided for under the Convention, the Commission submits that the Court should adopt
this interp¡etation of the State's deelaration anó fejeC! {he State's preliminarv objection
on this basis.

C. TO THE EXTENT THAT THE TERMS IN THE STATE'S DECLARATION OF
ACCEPTANCE ARE INTERPRETED AS INTENDING TO DEPRIVE THE
HONORABLE COURT OF JURISDICTION IN THIS APPLlCATION, THE
TERMS SHOULD BE CONSIDERED IMPERI'VlISSIBLE AND SEVERED FROM
THE DECLARATlON

1. THE TERMS ARE INSUFFICIENTly CLEAR AND SPECIFIC
•

To the extent tnat the State relies upon the terms of its declaratíon under Anide
62 of the Convention to deprive the Honorable Court of jlJrisdiction to heai and determine
the present Application, the Commission submits 1hat the terms of the declaration are not
sufficiently clear and specific for this purpose. In particular, the character and seope of
the terms are n01 precisely defineó so as to provide the Court, the Commission. State
Parties, or protected individuals in Trinidad and Tobago \Nith adequate notice of the
nature and extent of obligations assumed by the State under the Con'lention. Rather, the
terms are excessively vague and ambiguous to determine {heír exact meaning and effect
and should therefore be considered incapable of properly limiting the Court's jurisdiction

•
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and therefore invalid. The Commission reiterates its argurnents on this
Part V,8 oi its Application in this Case.

00003~

•pOlnt asserted In

In this regard, the Commission argues that a reservation lO an international
inSHument or restrictions placed upon an international tribunal's jurisdiction must be clear
and specific so that all of the parties cO/icerned are aware of the scope of the obligations
undertaken and the iimitations to them. Restrictions on obligations under human righls
instruments such as the Convention must be particularly c1ear and discernable, and
especially in the context of conditions placed upon the Honorable Court's compulsory
jurisdiction, which are specifically limited to those prescribed in Article 62 of the
Convention. ;; _ 0,' '.

While the American Convention does not contsin a provision equivalem to Article
64( 1), no,:\, Article 57 (í), of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, which prohibits reservations of a "general character',;2 the
Commission considers thal (he purposes and principies underlying {he prohibition 01
reservations of this nature apply equally as a matrer of general international Ie.w to the
interpretation of reserva,ions ano declarations under international human righis
instruments, including the American Convention.l~ In a similar vein, .he U.N. Human
Rights Committee has indicated lhat reseívations to human rights ueaties must be
specific and transpaíent, so that supervisory tribunals, those under {he jurisdiction of (he
reserving State, and other Sta!e Parties may be clear as to \Nhat obligations of human
rights compliance have or have not been undertaken.;<: To permit othePNise weakens the
effectiveness of human ríghts regimes, by rendering uncertain the content and
universality of the mínimal proteetions prescribed under those regimes, as v,'el! as the
mechanisms by ~vhich those rights are ensured and eniorced.

: I Ivcher Case, Sllp~, pa'{l. 38. See els,; COflstiwlional Cauro Case. supra.
p An.icl.s- ~7 of ih; Européd') Con\.p-~~¡icn :c; ~hs P;-:.:~t:':i~n of ~umc~ Rights arcó F'IJnGaiTisii'i.=1 fr2éooms, .a5 omenoC'o ti\"
Pto!ocol No. i i (EíS No. i 551 -:-: i J ivi;y i 9~e. :eaós as :oIJOv.,fS:

1 .6.0',' Si·::He may, ,,·Úi€r¡ signin~ tni:: Conv~.,tk·n Oi wheil dS!'p'~siting its instnJme:ni o¡ :~¡ific.aiioll, nl~ke a
reservi!tion in respeet o: SO"l pót'tCCUI61 pr.)visk,n of ,he Convention ,o ,he ,=xis;nt !h~~ any 1;: ..·.• ihé~ iti iOice in hs
teilitory is r.OI in con:ounii\' 'Ni ..'" the Pío':Jsion. R~s~rva;lons of -2 genen,l Ch&ífjCte; shaU rlQt b~ ~~rmiHed uncer
inis anicle.

See e/so Eur. COutt H.R.. 8e/;/o$ ..... S ..·.·j¡ze'/and. JudgmanL 23 ~.'i2;ch i SSS. Soeiie:; .!;.. No..• ~2. para. 55 ,interpreting ~nicle

54( i I of thE European COIl'Jemioól iO Drchibit reser....Cltions .h¡¡t are ~too vague o. broad ior r. ¡O be possible iO cete.mine iheir
exsCi meaning ·~nd scope. "l.
¡J Th9 Inierns~ioílal Coun of JUS1ic~ ha~ ":c~oi:nizec that the reci:ne relal~r¡9 10 ~he intero:etatioil of ·"jeclaratio;¡s made ~nder- . .
Article ~6 01 tha1 Coun·s 5tatute is nOi ider"ical lO ü,a, eSiéblisned io: ¡he int€rprei~iion o, H%&iiss o,; ihe Vi~nn~

Cooventíon on tha la....., o: irealies..4.:! ·t¡'~ same time. tne ICJ h!.s éii"ticulat~d ~imilai statidatd n.J'~s tn~t ~holJld guioe tht:
int&rp;etatiOfi bC'th of reserv4:iiions and c·f decla;¡:tions 01 a-cceptarree '.Jntier opti-on¡:1 clauss:s. S~e Fisñ~'¡es Juriséic.ri~n Cas;:~

SUPi8, par2. 46 (li"ding that th¡; :elevalir '.·/~rds 01 a declC!ration c·1 c!~c;pt;nce o: liLe C~·l.!n·s juris.dic!i·~n shoul-:: tE
int910:'9lGO it"1 3 ·~atural iI!:\¿ 'ei'S~i1i1bJe ,-·."o\', na,,·inc o\:e raoElto te ;;,e iil,erl~k~ti e.! ;he State cQtice.neo at :he ti:ooe ...·.1:.en its. . .... ...,
3ccepied th; como\.!lsory jurisdictioól O: ¡he C(¡un-): I.C.J .. Anglo'lrcmien Oi! Co. Cese. ?eliminór\' Objectioóls, ICJ Rapo"s,
1952, p. i 05 (holding !h~l a d·~cI3¡atiQn 1)1 étcc~p~ar.·:g of a tíiclJ:\el's Jt!:lsdlc.!ior"i D mus! be in~~(pt,;ted ·::s ;! siands. ha-Jing
regará lO the wOrds ~ctually usaC); I.C.J., C!!rtair. NOfWggian l.aans Casg. Jud9m~r.~, leJ p.e~(\rts, \957, ? 27 HindiólQ !hai

• • • ,. CI" • "',e ....e ...,. ré~9"".l2tl~"" ':0 .= trCGty mus! ce ";I·.'e .. e::;-c': a~ t': ..s-:anas •

:.\ U.N .. HJ1.C., C;ng;al Cc·mment 2~(52), Genei.a' Ccrnm~ilt O" issves :elsting t~ 'éSef"Ja,ions :;'l;¿~ CPOíl :atHicatioil Oí
:ccessjon to th; Cov.enant or the Option·al F1C'iOCO'S ¡he:eto, ar in :elatioil iO tjecl5:stions unoer anicle 41 07 the Cov~nai1t.

U.N. Dor.. CC?R/C/2iJRev,i/.4dd.i !i994/, p~ra. iS.
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The terms in the State's declaration c1early fail to meet this standard, As outlined
previously, multiple meanings can be ascribed to the terms of the Stare' s declaratíon,
each v"ith varying implicatíons for the extent and nature of the State's obligations under
the Convention, To the e;<tent that the State relies upon the terms to qualify ar modify
the extent to 'Nhich the State is baur:ad by the Honorable Court's campuisory jurisdiction,
therefore, it is manifestly unclear fíOm the plain ,:vords 01 the declaration what restrictions
the State has or has not purponed to place upon its obligations under Article 62 and
related orovisions of the Convention. Further, the State has aftered no c1arification in its•

legal arguments on this preliminary objection as to the proper interpretation oi this
provision or in what specific manner it is alleged to deprive the Honorable Court of
jurisdiction in the Constantine el al. Case,

For example, as discussed above, the first term in the declaration could be
interpreted to mean that the Court is precluded from hearing or rendering a judgment in a
case if the rights under the Convention alleged to have been violated are not protected
under the State's Constitution. Alternatively, it could mean that, ."vhile the Honorable
Court has jurisdiction to hear ano determine a matter. the Honorable Court's judgment
must be consistent 'Nitn certain unstipulated sections of the State's Constitution. lo the
further alternative, t11e teml could be interpreted to mean !hat, provided that there is no
provision io the Constitu¡ion expressly prohibiting the State from accepting the Honorable
Court's compulsory jurisdiction, the recognitioo of the Honorable Court's compulsory
jurisdiction is compleie and effective. Similarly, the second term under ¡he State's
declaration can be interpreted as not addressing the jurisdiction of ti"le Court at all, but
rather the domestic legal effect 01 the COUri'S judgments. Alternatively, the second teím
can be interpreted as encompassing rights and duties undeí both domestic and
international law, so as to prohibit a judgment of ¡he Coun. from creaiing or abolishing
rights that v'!ere not previously protected under that !aw.

These observations iIIustrate that both terms are obscure, with no definite means
of determining in \:vhat cases, and to what extent, the Honorable Court may hear,
consider and render binding judgments in respect of the State regarding the interpretation
and application of the Conventioo. Consequently, ¡he terms should be considered féitally
ambiguous. Moreover: to the extent that the meaning and scope of the terms may
ultimately depend upon a subjective judgment by the State as to what provisions of the
Constitution are .. relevant", in what respect the State' s acceptance of the Honorable
Court' S jurisdiction must be ., consistent" with those provisions, or the content of the
"existing rights or duties" of any private citizen. the term "vould undermine the Cour.:'s
exclusive authority to determine its own jurisdiction and thereby al50 render the term
invalid,l5

I~ ." the ct.nt~:oci o: the Iriiemcnioti~1 CvUfi of JU30!iCé., "3\:oj;.:tive
D

cc -sel:-jcctging" reser.'elions \0 ¡he compulsory
jt.!;isdi~tion of ¡he ICJ ·3re unive:s.:;lJr :-ec(-goized a.s con,:ary iO A:1icle 36,S, o; ihe ICJ Si.5HJte pur~V~lii ,o 'Nt.ieo ¡he le.!
i\:self decides the issue 01 its jll:¡.sdictiot'.. ihcse. t"lpes of rese:vetio:'\s :nos~ con-.mc~I·)" lee·."e it lO the state clsiming th-s
reservation !O det.ennin-~ v..h-~thC?; !: m~ne; is Cle:ssanti211\' v:hhlr. the domes!ic Ju;lsdic!ion· af rhe ·S!-éic ar..d ine.e.fo;e e>:cluded
• .... lel' . . ... " Lo h . 1 .. • .. _l'''' S-- ~- .•. -. -.,•. -- T~-.fom tBe _ 'S JtJílsoletlo¡,\. ,1.,; a¡-.y aut,~crs ave e;.;.: a;~ü su~~ ,gs:uvat,oI\S iC O~ In-/::! 1...,.. ~~ ~:....-.'~ ';::;c...:'_-,..r~, ro:

Co:.'iPt.JI_SORY JJJRI5t!'1CTIO:-: OF THE IUT~F..'!~ nON~~ CO\}~T Or .....USTIC: (i SS3) pt 54.
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2. THE TERMS ARE NOT AUTHORIZED UNOER ARTIClES 62 OR 75
Of THE CONVENTlON ANO ARE INCOMPATIBLE WITH THE
OBJECT AND PURPOSE OF THE CONVENTION

Even in the event that the terms in the State's declaration under Article 62 of the
Convention could be interpreted with sufficient c1arity to purport to deprive the Honorable
Court of jurisdiction to hear and determine the present Application, the Commission
considers that both terms are impermissible, because they are not authorized under
Articles 62 or 75 of the Convention, and are incompatible with .he object and purpose of
the Convention.

At page 7 oi ilS legal argument on preliminary objections, the Slate advances the
following interpretation of its declaration:

TÍ"le State 5ubmi.s ,hal .he ~eservation of the Stste prscluó9S the ossertion cf iuriséktior. by the
Court in tliese cases. In the absence ef any special aíJreeme:'lt on ,Íle par;: ef ,he Sta!e recognizing
lhe jurisdiclion o{ the Court in ,hese specific cases the Cour; can exercise no contentiOU5 jurisdiciion
in these matters. Tilo;; cxercise oi compulsory iurisdiction by ,he CO'Jrt wou!d not ;:'e con5istent 'Nith
the relevant sections oí the Cons!itu!ion of the Rep'Jbiic oi T:inidad ano Tobago. The exercise of
compulsory jurisdiclion by lhe COUlt in thiS case in favour of ,he appliccrit5 wc,uld cre;;;;s righ,s fm
private citizens ..-:nich do no. exi", unde~ the laws oí Trinidad and Toba:3o.

HO'1vever, the State offers no explanation or c1arification as to the precise manner .
in which these terms are alleged to deprive the Honorable Court of jurisdiction. For
example, State does not identify the relevant sections of its Conslitution "vith \·vhich the
State's recognition 01 jurisdiction is alleged to be ineonsistent, nor does it identify which
rights it alleges a judgment of the Honorable Court in the Constantine el al. Case would
create. To thís extent, .he Comrnission has been precluded from fLJlly íesponding to the
State I s preliminary objection in this matter.

To .he extent that the terms may be interpreted to cOl1dition the exercise of the
Honorable Court's compulsory jurisdiction on the provisions oi the State's domestic la,:v,
they are not authorized by Anicles 62 or 75 of the Convention, nor are they compatible
with the object and purpose 01 the Convention. For the same reasons, the justifications
offered by the State fOí the condition are fundamemally unsound.

First, the terms are not authorized under Article 62(2) of the Convention as valid
conditions on the acceptance of the Honorable Coun's jurisdiction.;;s By its expressed
provisions, the only qualifications to the Court's jurisdiction permitted under Article 62(2)
are those based on reciprocity, temporal eonditions or conditions which limit the
jurisdiction of the Court to a specific case or cases, The Honorable Court recently held
that Article 62 of the Convention provides an exhaustive enumeration of the terms thal a
State Party may place upon its acceptance of the Honorable Court's compulsory
jurisdiction:

IS Al1.icls 6212) of th€: Conventior. ~(ic;\;id=5: "Su·:;h d~cl.aiatior. ¡¡¡ay ba rnade vr.c~.{dhioilE.lly.Oii U·,~ .:~(¡ditic. •• ~: r9cipr~citi·.

fur a specified perioo, o: for specifi-:: Céses. li shall be p:esc:\ted to the Secret~rl:' Ger.erGI of the Or.ganiz;;tion, " ..he- shaIJ
:.ansmit copiss thet~of to ,he oth~( ffi;mber states o; ,he Organizatioti cH"Ó iO the Secia~~ryot the COll:i."

RECEIVFn nATF . 07/1~/r.O 11-¿1



•

-....-.--

13

Acceptance 01 the Court's binding iurisdict¡on is an ironclad c1ause to which ~here can be no
limitátior.s exoep! thos~ ",xpressly p:O\'id~ for in Anicle 62i i I of ;ne American Conventioo.
Because the c1a'''!se io; so fundamental to the operation oi the Convention's system oi
protec;ion, it CcnnOí be ar ¡he me/e,! of limitstions nor al/eady stipulcted but irwoked by
Sta tes Parlies for iMemal reaSOfls. 17 (emphasis addedl .

000042

The terms in the State's declaration in the present case cannot ieasonably be
interpreted as falling imo any of the categories of conditions stipulated under Article 62.
A requirement of reciprocitV is not stipulated, no temporal limitations are prescribed, and
the terms do not define or prescribe a specific case or cases to v.....hich the Honorable
Court's jurisdiction wil! be considered to apply. As the terms Ol the State's declaration
are not authorized as valid conditions within the terms of Article 62, they are not
sanctioned by the Convention and are therefore impermissible.

Moreover, the terms oi the State's declaration of acceptance are not authorized as
a reservation under Article 19 01 the Vienna Convention on the Law 01 Trea;;ies
(hereinafter the "Vienna Convemion'O

) ~'3 and corresponding principies Ol internationéil Ia'-',", ,
as incorporated by refeience through Article 75 01 the Convention. le:. In particular, the
terms are impermissíble by reason of Anicle i 9(c) of tile Vienna Convenlion, because
they are incompatible \,\/ith the object and purpose of the American Convention.

In particular, to the extent that the terms contained in the State's declaratior. 01
acceptance may be interpreted to condition the exercise of the Honorable Court's
compulsory jurisdiction upon the content of Trinidad and Tobago' s domestic la,:'1, it is the
Commission's position that conditions of this nature are inconsistent with the object and
purpose of the Convention, and 01 Article 62 of the Convention in particular.

In this regard. the Honorable Court and other international supervisory bodies have
recognized and emphasized ¡:he distinct nature 01 human rights treaties, in respeet of
which Sta tes Parties are deemed to submit themselves to a legal order within which they
assume various obligations. not in relation to other states parties, but tO'Nard all
individuals within their jurisdiction. ¡O It must also be considered that the obligations

" Ivcher CaS!f!1 supra; p~ils. Jf3.. See -&1.50 Consri;u;iGn¡;/ Court Case. supra.
1: A,jJcle i 9' o~ the VEe••na C":¡nventiu", on 'ihe lé\"'.' of Treeties pro~ides !! fOI1Q'NS:

A.rticle i 9 . rOiii'il!la~iot'i o, Reser..rothJns

(2.) tr.e reservation is p;ohibhed by the traat\,:
IbJ the treaty provid~s !h~t onl~' s~·eci:ied :eEerva~i.:.r¡6, -Nhich ce: nOi inclvded th; resarvation in Ql.1e5tlor'l may be m2ca: ar
lel in eases no! iellino¡¡ \móer :;",b-p:ra,;¡raphs lal ana Ibl. the fo(!$~;va:lof'l is incomp¡;tib1e whh !he objQct <!nd purpoS€ of the

treety.
H Article 75 of the C'Onvci.tic-.., p¡ovi·j.es: ·This C*Jnvar.!ion shall be svoject ¡O i~5ai'"a(ions ünly in ::*~nfQrmity ,,"_~i:h the
provisions o; ~he Vier.na C·~nven~io;¡Oí"i the Lé\V o; T:ee!i3S siºi1ad 0:'\ Me')' 23, i 9¿;9:-
2? S.~e IIA Covn ;-LR., rlie Efi!!c: o( ¡;,;~servelions in rhe éncrf into .'·oíce el (he Am~rican CorH/Elllic.r; Gn Hvmi}n RigñtS [Ares.
74 ano 75), A.d....j~Ofy Opinio:'\ .:;C..2l-32 of St;?ptemO€T 2~. ,,;a¿,Sar..~. Ne. 2' (i 982). p.a:-a. 29 i¿acl~:ing iha!

moóe;n human ;ights treaties in ge:\cít:1.r ano the Ame(ic=~ CO:"\"'~:'iiiúo in p3rtic~.!I=r_ ar-a ~Q~ r"i"'iUliihil-e:a' ire~~tes Q~

the tíaditionel t\'pe concl.",ded !Q accomplish ,he íe~ipr'C'-cal s:,,;ch~og.e of íi9hl,s f~t th9 r;¡,ut·J~1 bene;it o: ~he

cont;a~irog St3tes_ Their object anci putpl.\se Is tile o:ot~eticn cf ;n~ b¿;sic rights o: in.jividu~1 human beings
iuesoeetive oi thcir naticnalii\, .. Ooth a.~~ir.st the SUne o: their ilati.~¡¡ali!,:' and all othsr CoC·ntiactii'\º S!~tes_ In
cCrncluáina i:-'ese human il-=:hts !reaties; the Sta!es eai\ be deemeo t? subiT'.it thetnselves 'to a 13gal oída; ..·.,ithin

~ -

•
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incurred by states parties to the Convention take píecedence over those under their
domestic law,:¿¡ but that the jurisdiction of the supervisory bodies under the Conventioro is
essentially subsidiary in nature, being reserved for situations in \ovhich domestic íemedies
are not available or effective:::< Further, it is elear from 1he terms of Article 62 of the
Convention that. where States Parties declare their acceptance of the Honorable Court's
compulsory jurisdiction, 'Nhether conditionally or uneonditionally. that jurisdietion
necessarily extends to .. all matters relating to the interpretation and applieation of lhe
Convention." In this connection, !he Honorable Court has held that Anic!e 62 of the
Convention is essential to the efficacy 01 the mechanism of intemátiooal orotection. and

•

therefore must be interpreted and applied in such a way that the guaíantee that it
establishes is truly practical and effective••-given the special nature of human rights
treaties and their collective enforcement.23

When interpreted in the context of these principies and purposes underlying the
Convention and its supervisory organs, it is plain that the apparent motive undei!ying the
terms of the State's deelaration oi acceptance of the Honorable Court's jUíisdiction is
impermissible uncer Article 19(c) of the Vienna Convention and general principies of
international law. In particulaí, to !he extenr that the terms seek to subjugate the Court's
authority to interpreto appiy and issue judgments respecting the Convention 10 the
reQuiremems 01 the State's intemal la,,\}. such consequences are e/early inconsistent with
the requirements of the Convention and general principies of internstional law that
prohibit a state from in'!oking the provisions of its internal la\-" as justification for its
failure to perform a treaty. In this connection, Article 2 of the Convention specifically
requires States Parties to adoptt in accordanee " .... ith their constitutiollal processes and the
provisions of the Convention, such legislation Oí other measures as may be necessary to
give effect to the rights and freedoms exercised under lhe Convention, where the
exercise of those rights and freedoms are not already ensurec by legislative or other
provisions. The apparent intent of the terms in the State's declaration is patently
inconsistent with these most fundamental provisions oi the Convention. The Commission
notes in this regard that Trinidad and Tobago did not purport to take 8 ny reservations to
Anicles 1 or 2 of the Convention, nor to any other procedural Oí substantive provisions,

•

\·.·hich they. for ~i¡e ccmmÜ'n ;1000..
individuals within !hei. ju.i:;cic!jan.1

•
.53SUme \'a:tc~s obli~alicns. not i:l üiher 5t~t=s, but to·.~!a:ds ell

H 56!! l/A Court N.R., l.,t=.7J~¡i-j:;=1 .e:esp~lisil:;i:i;y for th~ Plomulg~!ir;n er;(f E:;fcrcernen: e:f ;'8\'.1':; in vio1Glion of lh=
Convemion (Arcicles ; 6nd 2 of (he Ameficen COllw,ntion Qn Hum6n RigtHsJ. AdvisNV Opini0tl OC·;4194 o: Dec",m:.'lc. 9.
19S4, Ser. A t~-:·. 14 (i994\. p~r~_ ~5 (:ecognizing tha! a!pj~rsu~nt to interí.ationall:H'\". atl oblioatio:\S imposed b-t ¡t :e.~$t b-:
fulfillee in sood iaith; domestic 13',t: ms'( not b~ in'Joked to ¡":stify nonfulitllment. ihese :ules m5':' he deemed iO be gene:~1

principIes t;i la',\' and have bgen =pp!ied by the ?arrríaneti~ Ccun of l&i~érr"ia~ioi'\alJos!ice ano the 1í1t.:;r:r2~ional Court o: Jus:ic::
even ir. ~ases ir.volvir.g CVi'lstit\fijonol provisions. -l. See "Is~ Conventioo, Anicle 2 lpr.)'~ióins tila, ·r·.·.'Ir.ere the exero;;io;e e:
eny ("tf the tig'lts O( fre&doms :Qi~r:ed '\0 ir. Aiticl~ t ls ~C\ al:'eédy e:-.su:&d by h:gi~IGiI·.'e O( o¡he: provi.s.ion-s, the. Si~tes

?anies unden8k~ to ~dQpt, In ~CC'Ord2(\C~ v:ith thel! constitutl!J:",a' p:OC!SS~S 2nd th~ p;oo.·isions vi ~his Con'J~ntion, s,uch
lagislativ~ 01 oth~; measure: a~· may be nEc~sS2ry to give eHe:... .. !C!' th~s!! :ign1S (jI frcedarr.s .•J•
•1 55!; Cor¡\'ention. F>reamble (r~cognj.;ing ,hi'\ \n~t ~h; essen:iel rist.:s f); m;: ... a:e based upon cluibutes .~¡ ths human
par;onality ano thereiote justif',' p:vtection in the fvrm of a cOIl'lention D:einfo:cin9 or cOln¡:"em~nti:t9 the p:otection pro\/joeo
by the domes,ic law 01 the American StOiles. 'J; .A.l1icle 46( i )(a) (prfoicliting tilo: admissibilitv Qi oelilions before ,he
Commissl-:.n in p;1;'t on th= ra~uiroms;¡! ~h=t -!he ;~mE-1Ies undef dom~s!:.: I:!'.v have been p~rsued a..,d c:<h!ustcd ií"\
accord=nc~ ,,·,,¡Ül gener;!lIy ac'C'epu;é p;in~pI2; cr in¡c;rOaii~nal J;-.v-). S~~ ~/so l/A. C,;,mm. H.R., (.,i?rzlani ':1'. Arg~nc"'no, C.=se
No. 35/36, At'!:·!U':'.l Rf?O~i i 996, Dala. 4E (indic¿¡ing ,h3t tila "inte:national protectivil p;..:>\'idsd bv ths ~,-=o-srJi3·:-rv bc·dj~s e!
the Conventi·)n is O, a subsidia:,,. O~tU:e. a).

n Ivcher C2SB. SUPlO. pa.c. 37. See 0/:;0 Constitu¡;':mi!1 CO!ll? C"$9. SU.Dta, pcr2. 26.
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save Artiele 4/5) of the ConventionY In this regard, the Honorable Court has held that a
state's duty to guaramee domestic compliarice wito the Convention applies to both the
substantive and procedural provisions ot the treaty;

(t/ne States PaTries to the Cor''1ention mus, guarantea Compli¡¡nces ...",iin its pro'¡isions and its
eHeots (effere utilel wi!hin thei¡ O\'11n domestic lav/s. Tnis principie applies not onl.,. ;0 ;he
substantive provisiQns o: human rights éreaties (ir. o!her \'..oros, .he claUSe3 On the protected
rign,s). but also to tha procedural provisions. su::;.. as the one cOílc9rning recognilion oí (he
Tribunal's contentious jurisdiction.Z:.

The terms of the State's declaration are al50 inconsistent witi"! the object and
purpose oi the Convention, and of Chapter VIII in particular. because ¡hey undermine the
funetion of the Convention's supervisory regime as a reinforcing and complementary
system of human rights protection. by apparently denying individuals human rights
proteetion before the Honorable Coun in circumstances \Nhere the domestic proteetion of
Convention rights is also unavailable. 26 In the circumstances 01 lhe victims in the
Constantine et al. case, for example, the State appears to advocate an interpretation of
the declaration that "-'ould deny them effective proteclion before both the Honor-3ble
Court and domestic COUrlS, against lavvs ...vhich authorize the State to deprive them oi
their lives, laws which th!: Commission has determined violate the fundamenta; tenets of
Artiele 4 of the Convention.

Finally, the terms of the State's declaration, if interpreted so as to deprive I~e

Honorable Court of jurisdiction in the present case, would appear to limit the Honorable
Court's authority to i....;:erpret and a~ply certain provisions of the Convention in al! cases
before the Court involving Trinidad and Tobago. by permilting the Honorable Coun tO
interpret and apply onl\' those rights which are already proteeted under Trinidad and
Tobago's domestie law, and only to the extent that doíng so is consistent with the
State's domestic constitution. This is elearly contrary 10 the terms and ¡ntent of Article
62 of the Convention, which preserves the authority of the COUl"t over "all matters
relating to the interpretation and application of this Convention." li anything. the
appropriate means fm Trinidad and Tobago to attempt to eondition its substantive
obligations under the Convention 'Nou!d be to take appropriate and c1early-defined
reservations to the c1auses on proteeted rights, and not bV endeavoring to restrict the
jurisdiction of the Court to interpret and apply the Convention through general ano il!­
defined qualifieations such as those in the State's declaration.

For similar íeasons. the justifications offered by the State for the impugned term
are fundamemally unsound. The State argue.s that its "reservation" cannot be considered

.

2~ T:L.... id2d and Tc.ba~.~·s :itSt "~$crJ.atiü;¡ to lhe CC4nvention :l:ovláes as :oIlO\&J$:• •

A - .,. I .'(-' ' he' . ~. . T' - . l' . _. '., -l - b •RS t~,;a;·~S "",rtIC;' ~ o o. i a -on'Jc~ilO:l t~9 \.:e,vQ:r.m~t\: o: nl; :-':epv:;; loC t;.: I rtnl·;lao an.... Iv ago m6i<.eS
tas~."t:gtie,n ii\ tnat vilder thc laV.t 5 .): irinidad \:nti iob~~c there Is r.o ptoh¡~~~¡oi'\ cg;¡ir.s~ :he carr'ling OV, a sentence
of de¡¡,h on a per$on over se·..el'il~· IjO) y~ar~ c·i ase.

2~ Ivcher Cese, suprE, paó". 37. citing Européan C.:¡mmi$;i'='li o: H!.:man Rigins, ~ppli·::.íli()ns No. i 5299;59. i 5300/89 élod
; 53 i 8/89, Chr-,.sosromo$ s: ~J. •.•. 1:./rkí!Y, Deci.siC'.'Js Qtld l1e'p~rt$, S~rasb;a::9, C.E.~ I i 99 i ! '.'01. ~S. pp. 216·253.

26 The Commissi~i'\ i\GtS$ ir. this rega:d that A:1iclf: S .j; the Constnution o; ¡he Rept.!blic 01 i:irjcad ~nd iobag:~ ~;€"cl•.!des
tne challenging undc: domas!ic hUíiian ri~h!~ p;ot~ctk·l'i~ of Ja\·Js 'tha! h~d effeci as pan af ¡he: IÓ'..~¡ o: Trinidad ónri -:OOégú
before ,he en~ctm9;'\~ of 1h: C~·;¡stitt!t¡"Jo(i. S:~\;oh la\\'5 ii\cl~de ¡he msndeiOf'1 dc~th penalty unde: ihe ()f!.=nc~s Agf3ins¡ (he
Fersofi Act.
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contrary to the object and purpose of -¡:he Convemion, because, in the Stale's view, the
provisions of its Constitulion are, and vI/ere at the date 01 ratification of ¡he Convention,
compatible with the provisions of the Convention. The State also argues that the
reserva,ion only relates to the oplional procedure contained in Article 62 of the
Convention, and therefore "in no way affects the substantive rights cOi1taineó in the
Convention. lO However, the State's position disregards {he faet tha. it is the responsibi/ity
of the Honorable Court, and not the State, to determine whe!her the State's internal !cm!,
including its Constitution, is consistent with the rights under the Convention, It also fails
to consider the tact that the Commission has already determined that the State has
committed serious violations of the victims I rights under Articles 4, 5 and 7 oi the
Convention, violations for which the State has provided no effective or slIfficiem remedy.
Further, given that the Honorable Court has the authority to issue a judgment in respect

•

of the vietims with which the State is obliged to comply lInder .Article 53 o, the
Convention,Z; it cannot be said that the impugned term oí the Sla!e'S declaration of
acceptance does not affect the substantive rights contained in the Convention, Indeed, in
the present circumstances interpreting Articie 62 of the ConventiO:1 to authorize ,he
State's terms of acceptance would, in the Commission's vie':v, contr¿;vene Article 29(a)
of the Convention. by effectively permitting ;:he Sta!e to violate the Con'/entioli in respect

... ,.. .

of the victims with impunity. L:> The Honorable Court recemly made tlle follo,:ving pertinent
obser'lations respecting the connection between declarations under .A.nicle 62 of {he
Convention and the guarantee oÍ substantive rights under the Convention:

-
Atticla 29(al of thé American Conv6nticIi provicies tÍlat no prcvision ef !he C':'n'.'ention shsll
be imerpreted as permiHing any Stale ?ar"!'{, group, or perSen to supp:ess ¡he enjo'lmem or
exercise of the rights and freedoms recognized in !he Ccnvemion o: !o (estrie! ,hem 'o a
greater extent ,han is provided for .ho:rcin. Any interpretétion of ,he Ccnvention tha. 2Ik)'''-:s a
S,a!e Pan,! !o •.•..itndr¡:·.·.. its reccgnition of .he Ccun's binóinQ jurisdiction, liS ?eru ••...,ould in
the inslam case, would imply slJppression 01 the exercisE of !he rights ano freedoms
recognized in the Convention, v.:ould be contrary 10 its object and purpose as a !luman riQlits
treaty, and would deprive all the Com'ention's beneficieries of the additional guarante,=, of
proteetion of their rights that ,he COl'wention's iuris::lictional body affQrds,ll

Accordingly, to the extent that a meaning or purpose can be derived from -¡he
terms of the State's declaration so as te purport to deprive the Honorable Court of
jurisdiction to hear and determine the present case, the Commission cornends that both
terms are impermissible, becallse they are not authorized under Articles 62 or 75 of the
Convention, and are inconsistent with the object and purpose of the Convention,

3, THE TERMS CAN BE SEVERED FROM THE STATE'S DECLARATION
Of ACCEPTANCE OF THE HONORABLE COURT'S COMPULSORY
JURISDICTION

As indic2ted previously, the Commission submits that the terms in the State's
declaration can be interoreted as verifving the non-self-executing nature of the Honorable

•

" Th9 Ccmmissioi1 11e,!as in ~his r2~pact i,hai. the S!ei!e di(! no! teke an',' ;eserv.3\ion5 in '¿;Sope.;1 ~i P.~i·=IE SS 01 the
- . ·f··· - . .LOnV6ii'tlon \ ~., It r;.tl le~ tna LOiiveiitl~il. .
ie Atticle ,SIal plovides: -rolo pr.')visi\)n oí ihis C~il'.·;1iticn shall b~ intetprEt~d ~s: la) pei'miHing ':::'i'l St·5ie F·on)'. S;~u;:. Oí
pe:son 10 su~p:ess the enjaymer..! Oí e:-:~icise o; !he ;igh~s ano ireedcffiS re-c.ogni;:eé in thi~ C·:-rlve:.~i(\i'\ o: !O teStiiCl ¡r.em t-)

a gre.atel exter.\ than is p¡ovidsó lo! hsrsin. D

H IvcJ¡er Ces!:, supn:, par&. 4 i. See 8!so Cons,iwíiorie/ Ca..",! CiJ$e. supr~, !laf:;_ ~O.

•
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Court's juógment's under .he State's domestic lav'", rather than as limiting the Coun's
compulsory jurisdiction under the Convention to hear arld determine cases against the
State. Alternatively, should the terms be interpreted as pu¡porting to deprive the Court of
jurisóiction in this case, the Commission consíders that the terms are impermissible and
can be severed from the State's declaration, leaving the State's recognition of the Court's
compulsory jurisdiction intacto

The Honorable Court has emphasizeó tnat it is for the Court as master oi its own
jurisdiction, and not for State Parties, to determine its competence to entertain a case.:;ü
This necessarily extends to interpreting and evaluating the validity of terms placed upon
declarations of acceptance under Anicle 62 of the Convention. In its recent judgmenls in
the 8aruch Ivcher Bronstein and Consti(utional Coun Cases, the Honorable Court
specifically disapproved of reslrictions placed upon its compulsoíY jurisdic.ion that would
threaten the integrity of the mechanism under Anicle 62( 1i of 1he Convention:

Interpreting thc Com.·éntion in accoraance wiih its cbjeet and purpose (eL il/f;~ 391. lile COllrt
must act in a manner tha. preserves oCle inteerity of the mécnanism provid€d for in Articla
620) o: the Con'lénlion. ¡he, mecoanism cannot be subordiocHed lo any ;estrietions that the
responóent State migo, aód lO the te!ms o; its r8cognition oí ,he Court's binóing recognitior.,
eS !ha! -:..ould adversely ;lfect ,he eHicacy of (he mechanism ar.<! cculd obst:iuc: its ruture
deve¡opment.~l

In light of these consideratiolls, the Commission is oi (he vie"v that the impugned
terms 01 Trinidad and Tobago's acceptance 01 the Honorable Court'S jurisdiction, 01' the
offending portions thereof, can be severed from the State' s declaration of acceptance of
the Court's compulsory jurisdiction. leaving the latter va!id and effective. Ir, analyzing the
effect of the term, it should first be considered that, by accepting the Honorable COllít'S

compulsory jurisdiction, ipso facto the State intended to be bound bv the jurisdiction of
the Honorable Court in respect of at least sorne matters. OtheívlJise, the declaration
would serve no purpose. Indeed, it is apparent from the penultimate c1ause oÍ the
declaration that the State contemplated and intended that the Honorable Court \'I/ould
give judgments in cases arising frOIll Trinidad and Tobago, anó the State has accordingly
¡ntended to submit to this jurisdiction.

Moreover, it mus! be considered that the American Convention is of a distinct
nature, in tha1 it is intended to píOtect the human rights of individuals \.'vithin the
jurisdiction of States Parties to the Convention.:;' Accordingly, the State' s reservation
should be interpreted in a \;vay to suengthen, iather than 'Neaken, this regime, and
therefore to enhance rather than diminish the human rights proteetions of individuals in
the hemisphere.:;J Similarly, the effect of the State's condition must be interpreted in ligl1t
of the fact that the Convention imparts upon the Honorable Court a vital role in enslJring

ro Sea Ivch~f- C!;SC, supra. peras. 32, 33.. 3:4; ConsritU!;"on61 COUlT CEse, sc".;;rp. p.~ras. 31. 32. 33.
~, /VCh9[ C.,se. supra para. 35; CC-fls:ítutiol'tal CO!Jrl C·~se. supra, paré. 34.
-2 I . • .. . - ".. ,.." - - " . I C d f' ...... E' e ..,
~ n I~~ ceelSlon In toe vr~"ena \,,;fa,iaraC \...i!SS. tn.e H·-o-r.e.:ac e ~u:tel:\eo trte ·:>"~J-ect ano pur:;ose e ":.I'i~ cnVGfitIO~. !.~ C~

the ptoteetion 1); ¡he basic rights of hunian beings. The Ccurt" ~r$O concluded ~h3t. H~ke¡¡ ioge¡he: s;:i;h the n~ed lo Cj~tect

the integrit'l 01 ¡he Convention syst-em. the Convention sh~v(d be "intetpreteo in favoí o: ~h:: ¡:"idjll.~idl!;j1 ·::n/) is ,he objeet of
international pr·~!aetion, .as IOí'\g ~s Sl.:Ch e::il ii"\te;pieunioñ does not :es~l~ in tne modification o: ü,~ si·s~em.· I;.~ COU:l H.Fi.,
In the rnatter!:JI Vi...,lana Ga!/;i~éo. Se: ..6 :~.:,_ GiOi/Si (i984', pete. 16.
~J See The Eifect o( Reser..'ct;¡;¡/iS on in!: En:ty in!? Forc6 of me ~.m~rfChJ) Con·.'!efi(i~n Oít ,'-fum¿fl .'1;ghis, Ad'.1i~Gpf O~i .....ic·r..
OC·2/8L, pa;as. 32·34. Sec a/so Am';l;ie-3n CoO'.'emior" A..icle 2S!il).

•
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respeet for the Inter-American human rights regime, by rendering final 2nd binding
judgments on all matters relating lO the interpretation and application of {he Conventiofi.
Consequently, the impugned terms should be severed irom the State's declaration of
acceptance, and should no! be considerad to nullify the declaration in tato. in order to
ensure the fundamental human rights of the victims in the Constantine et al. Case and
similarly-situated individuals who otherv,¡ise have no effective means oi protection.

Further, in the current circumstancas, the State must have been aware that its
putative restrictions on the Court's jurisdiction were of questionable validity, It would
have been plainly obvious te lhe State that restrictions 01 this nature '.:veie not au!horized
under the terms of Article 62 of the Convention. In addition. no otller states that had
accepted the Court's jurisdiclion at lhe time of Trinidad and Tobago's ?ccession to the
Convention in May 199 i had claimed terms or conditions of this nature, nor have any
since. Indeed, most had accepted the Court'S jurisdiction unconditionally. 3.; Moreo'Jer. as
noted previously. it is a weil-established principie of internatiooal law. and a fundamentel
precept underlying the American Convention, that states may not invoke the provisions of
their imernal law as justification for their failure to perform a treaty, a principie recognized
and reinforceá in Article 2 of the Conventi~n as a binding obligation on Slates Parties,
including Trinidad and Tobago. This is, however, effectively what the State seeks to
accomplish through its interpreiation 01 the terms of its acceptance. These factors
suggest ¡hat the State accepted the Honorable Court's jurisdiction with the understanding
that its impugned term may subsequently be determined invalid by the Honorable Court.

The European Court of Human Rights in the case Loizidou v. Turke'¡:' took a
similar view in determining that an invalid 'condition could be severed from Tur!<ey's
acceptance of the European Court's compulsory jurisdiction. As noted at Part v.a of the
Commission's Application, the European Court in the Loizidou case iound that restrictions
ratione loei attached to Turkey's declarations under Article 25:>'; and 46:>' of the European
Convention accepting the compulsory jurisdiction of the European Commission and Court

!~ /1.s 01 '..'¡ay 2S. i;:S 1, when (he ~sp'.Jblk ('1; ,:i~:d~d a ....d Tcbego depcsitea ¡..s iOSi.,...:nlent o: ~t!h;:::nce lO the Am~li~..n

Con'lention on Humen ñi9hts, 12 of ihe i 3 SiGte-S FsrtiEQ that h.ae ec:ee;=.::ac tha C~u::'s ~o..·:·~t>~Jlso:":' ju:isdiclion cid SÜ
ui'\cQr.ditio~~It'i o: on eonditiQn 01 ;~c.lpí(\city 'JI ncn-ret;cc~ivit\tonl','. See -3;sic Oocumeilt ?~rt::í,iai~ ~" H!!n-,~~ Righ~$ a/\ ~hé

loteo-American SY5tem. OEA!Sef.!...V/II. e: 2 d~c. 31 ;ev. 3 (3 Mey i 9961. pp. 53·¿¡7 .
:) :'Jr. COUít H.R., lQizid!J~ ~'. TIJ;k~li (?¡eliminarv Objec¡i~n;¡) tJ~~mem 2~ r.tarch ieSSI S~r.;to. No. 3i(l; 20 !:.H.H.E. SS"
¡; The releVélit provi'iiOllS (ji Article 25 c-: the EUfOp~ai"i Cc~ver,tion" p:io: to ,he coming in¡o f\1rc.e o; Froto~(jl 1 i" p:I)'}ided
es 101l0w5:
i. ThE! Commissi~n may rec€i·/t: pc-titions addlessed to the' Secletsry General ~f ths Council .:.: ;!J:.ops fr~::-. any pc::s!Jn.

non-goverllment31 o:ganisiitk)n Of grQUp oí andividul!ls c'~lmi"'iJ to be ,he '."icti;n o; a ....iolsiioil bv one cf ~h~ High
Ccn!racti:.g ?~rties 01 ¡he righiS se¡ iOrih in ithel Coti,",,~n:¡':-ti# provtOsd that the Hi-;h Cont:~cii:-...:t ?~rt.,. eg.~ir.c.n \\"hich
the complair,! has beeii k,d9~d h~s declai"ed thét it recognizes tOO comp~t';i1ca- c..f the COffim;~skti te. iéceive such
petitions. Thos~ of ¡he High COn\i3ctong ?~rties 1IJI'\o have made s~ch ~ d~cle!!~iioíl unde.ítek:e ••0\ ~v hir.der in ::oy ....'".Iey
the eHec:tive a)l.ercise o: this righe

2. Such ciH:laratklns. rnay be !.~r E specili5d pa,iod.
3' ~rticle G6 et the Conven~ion.. prior t.:- ths ce.ming inlO ferce oi Pi"ot~c~1 i i, suned:

i. Any of the High Con~r~':tillg ?'~rties Ina~' al ótiy ~iiíl~ de~fer.e th:t it :ecocnises clS comp'.:fsc·:y ~oso /6;;10 iii'Ó wi,Mut
spg~ial as..s~melit the iu,¡~dic:ki.' of ths CCUr'i Ir. aU meners conce:....ing tres ir.t::rpreta¡iün élnd ~pplica!ion .:t; ,he
....Conven,ion.

2. lhe decle:ction re:erred ,(' .3OO\"e rn:',' os: maóe l!:ie~i'ldltloi\ell\#o: Cít condilioíl o: ,eciprocit\' or. ,h~ p~íl o: SC':Ct~1 o,
ce:t2ir. oth~r High Con~íacting Pcnies o: ~v; g specified ;)e:ioe. -

3. ¡hase deel:aratiü....s shaU ba dEPOsit~G '.!.'¡Ül ihe Secreta"," G=Ii~ral of th~ CQu:lci1 o; ElJl t)Oe ":100 3h~1I tri!ilsmit ~:.p¡~s

thereoi ~o !he High C-IJntt3c¡ii'lg ?anies.

•
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were invalid as being incompatible with the objecl and purpose of the European
Convention. :;a

As a consequence of this iinding, 'it was also necessary tOi the COUit to determine
the effect of the invalid condition on Turkey's acceptance of the European Court's
jurisdiction. Turkey, like Trinidad and Tobago in the present case, argued that if the
restrictions aHached to its Articles 25 and 46 declarations ,:vere not recognized to be
valid, the declarations should be considered null and void in their emirety.

The European Court ultimately determined that the restrictions in Turkey's
declarations could be separated from the remainder of the text of the declarations,
leaving ¡maet the acceptance of the optional clauses. and therefore tha. Turkey's
declarations under Anicles 25 and 46 of the Convention eonstitllted valid acceptances ot
the eompetenee of the jurisdiction of the Commission and the Court.';~ In so finding, the
Court emphasized the "special character of the Convention as an insUument oí European
publie order (ordre public) for .he protection of individw:.l human beings". as well as the
COUit'S mission under Anide 19 of the Convention to "ensure the observance oi the
engagements undertaken by the High Comracting Parties. ,,~t;.o The Coun also considered
that Turkey n musl have been o\>vare, in. view of the consistem practice of Contracting
Parties under Anicles 25 and 46 to aeeept unconditionally the compelence of {he

•

Commission and the Court, that the impugned restrictive clauses were of questionable
validity under the Conventioli system. and might be deemed impermissible by the
Convention organs" .<;1 Finally. the Court considered that the "special eharacter" of the
Convention regime al50 militated in favor of the severance oi the impugned clauses. sinea
"it is by this technique that the íights and freedoms set out in the Convention may be
ensured in all areas falling within Turkey's "jurisdiction" wi!hin the meaning of Anide 1
of the Convention. ".:¡ In light of all of thése considerations. ¡he European Court examined
the text of the declarations anó concluded that the restric¡ions ratione loei could be
severed. leaving Turkey's acceptance of the Court's compulsory jurisdiction ¡ntact.~2

Based upon the above considerations,. the Commission submits !hal .he impugned
terms in Trinidad and Tobago's declaration can be severed voJithout altering the Stete's
acceptance of the Honorable Court's compulsory jurisdiction.

•

•

•

3.! TUlkey·s ..1;nl,Jary 22. i 990 declaration uMer ;a.i1lcle 46 o: ¡Íie E~i,.pe=Ji CC'n~:eniil)n

iurisdictiGt;. 01 !hí: éu:ope.sn Cou~ pi.:,vidcd in pa:i as foll~\vs:-~

.' -~il:;;;:

•

The Govemmen¡ ,=~f th~ Rc.:-ublic of Tt::~:;y ae:l~g ~ acco:éance ......ri¡n Ar!i~l~ 45 oí tr;;; ~'':lúpean Ct:-n\'"¿fr.!iC'~ 'Oí
•

!h~ ?rot-:c!ion 01 Hum:!n F\ights ar.d ~undame:'ltal ;::02adcms. he:eb\' recc-g••izes as cor:-.pUISOíY ¡pso :a(;to:- ané
without sp,eeial :!.areemerii ihi:: ;u:is¿ic;io:>n oí ,he E~r~peali CotJl1 o; Huma.. ñi9h~5 in é!1I :n~(t-=Is ~on,:ear¡if\~ !he
interc:etotion ~r.d- applieat~!)n o; ~he Conv~;,tI6¡¡. t~21 relate lO lh; ;):E::ícisc of jlJrisdictio•• \"~·Í!"'.ií. th.e i'n-ean:nQ :)i
.';;ticl"~ i of ¡he COllven'don. oeTf()rm~d ..,-;j{hÜ'J the é-av/ldsrjgs 01 eh!: ."':61io,.,31 t~'I¡;!.orl 01 ~hs Rep:Jb/ic üf TCíoiey.

• •

and pro·.... ided :·-!rtner the::: 5uch metters hs.....·e pre'.'icusl~.f ~een eJC~mine<1 b',· tnc Commi;sicn "Niülin Ül€ pQ\t..tar
conf:rred upon it by lurk~·;o:!"= ('e:nphasis 8Ó¿soj

The complaifi! in l.oizietou :elolcd lO ~ '.!i-.:-I~tit\n o¡ Ule :ur~peali COílver.\ion ólle~e(Í "o nave ~een pe¡peH;ted by I!JI:tish
soldieiS in the Turldsh·occupied a¡ea of northe:n Cyj:nJSa TUlkey theraic-rv i:)1I~ged ~h~t the r.;;s::~iction f8i;Otie laci Ori it:S
accapt~n~a of the jurisdictic:n pr;cJuciad :hg :u:cpeail Commissiün B~d Ccu:1 ftorr. enieit~ini¡'\g ihe cas;.
]9 Lgizidou v. TUfirS'!, sup~a, p~r.;s. ~i. SS.
<O Id.• oera. ;3.

•&, 'd e-l' _. pere. _:>~

'2 Id.• para. 96.
'~/' --c,­a~, pcrv: ••"I.

•
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In summary, the Commission takes the following positions oro the issues iaised by­
the State in its preliminary objection.

With respeet to the State's first ground, the Commission considers ,hat the phíase
"its jurisdiction accepted" in Article 51 oi the Convention is properly ¡nterpreted as
modifying the referenee in Ar.:icle 5 ~ tO "the Court", so as to c1arify that the Commission
is precluded from preparing a repon under Article 51 of {he Convention in those cases
where the State concerr:ed has accepted .he compulsory jurisdiction of the Court and
either the Commission or the Couót submit the matter to the Cour! within ¡he three-month
period under Artiele 51. The phiase should not, as the State has suggested. be
interpreted as modifying the reference in Article 51 to "the maner" so as to require the
Honorable Court to accept jurisdiction over an application within the three-month period
prescribed thereunder. In the present case, the Republic of Trinidad 2nd Tobago liad
accepted the Honorable Coun's compulsory jurisdiction oro May 28, 1991- and remains
bound by those obligations in raspeet .of the present cases pursuant to 78(2) of the
Convention. and !he Corr.mission filed the application in this case with ¡he Court within
the three month period tollowing tr3nsmission of the Commission's repon under Anicle
50 of the Convention to the State. Consequently, the provisions of Article 51 of !he
Convention present no bar to the Honorable Court's jurisdiction in the Constantine et al.
Case.

With respee! to the State's second and third grounds, the Commission submits
that the t'NO terms in the State's declaration of aceeptance of the Honorable Court's
compulsory jurisdic!ion U:lder Article 62 of the Conven.ion do not preclude the Honorable
Coun's jurisdiction in the CO.'1stant;ne el al. Case. First. the terms, IJvhile obscure. can be
interpreted conjunc-::ively :!s concerning the íloli-self-exec'Jting l1ature lInder .he State's
domestic la..,'.' oi the COUí':'5 judgments and theiefore as h3'1ir.g a meaning that does oot
deorive the Court oi :u'isdiction to hear and dete~mine the oreser,t Aoolicatiotl.•• • • •

Alternatively. to the eXlE::l-.t that the terms are interpreted :0 p!Jrport lo de prive the Court
of jurisdictior. in this case. the terms s:-'ould be considerad excessi .....ely \f3gue and
ambiguous for this purpose. incompatible 'Nith Articles 62 ano 75 oi the Con'-!entior. ano
its oojeet and purpose. and theíefore impermissible, and should be se'lered fron-. the
State's declaration of acceptance of the Honorable Court's compulser'! jurisdic:ion.

VII. PETITION

On the basis oi .he iOiegoing ~nalysis anó conclusions. the Commiss:on reiteódes
the re!ief souoht io Pan VIII o: i::s .A.pplic3tion in the Const3ntine el o/. Case. and-
respectfullv requests that ti-le Honorable Ccurt:

i. Reject tne prelimi:'lary cbjectioli piesented by the Republic oi Tr:nidad ar:d- ,
I ooago:

2. Proceed \v;th ~~~ consideration 07 ,he instant Cése;.,'

•

nrl'r 'r'Ir-n ........ ~_ . ,,~, .... ~ .__ ..... .- - - - -- -----_.---
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3. Convoke a hearína on the merits of the case al its earliest convenier.ce, aiven
~ -

that the rights of the victims continue to be prejudiced by ¡he aciions of the
Republic oí Trinidad and Tobago, :and given the urgent natur€ of the cose as
involving the implementaríon of capital punishmem.
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