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APPLICATION FROM THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

TO THE INTER-AMERICAN COURT OF HUMAN RIGHTS
AGAINST THE REPUBLIC OF GUATEMALA

CASE 12.599
FLORENCIO CHITAY NECH ET AL.

1. INTRODUCTION

1. The Inter-American Commission on Human Rights (hereinafter "the lnter-Arnerlcen
Commission," "the Cornrnlsslon." or "tha IACHR") refers te the Inter-American Court of Human Rights
(hereinafter "the Inter-Amerlean Court" or "tne COUrt") this appllcatlon in Case No, 12.599, Ptorencio
ctute» Necn et et., against the Republlc of Guatemala (hereinafter "tha Stata," "the Guatemalan
State," or "Guatamala") for its responsibititv in the forced disappearance ot the Kaqchikel Maya
indigenous political leader Florenoio Chitay Neoh (hereínetter "the vlctirn")," which took place as of
April 1, 1981, in Guatemala CI¡y, and the subsequent lack of due diligence in Investigating the
íncident, together with the denial of justiee suffered by the victim's nsxt-of-kln.

2. The Inter-Amerioan Commission asks the Court re establish the internetional
responsibility of Guatamalan State, whleh has !aHed to oomply with Its international obllqatlons
through the vlolation 01:

(a) Articies 3, 4, 5, 7, and 23 of the Arnerlcan Convention on Human Rights (hereinafter
"the American Convention" or "the Convention"), in coniunctíon with the general
obligation ot respectinq and ensuring human rights enshrlned in Artlcls 1,1 thereof,
and in eonjunction with Artleles I and 11 01 the tnrer-Arnerlcan Convention on Foreed
Dlsaopearance of Persons (hereinafter "Convention on Foroed Dlseppearence"}, wíth
respect to Florenoio Chítay Nech;

lb) Articles 8 and 25 of the American Convention, in conlunctlon with the general
obligation of respecting and ensurlng human righta enahrined in Artide 1.1 thereo!,
and with the duty of adoptíng dornestlc iegal eftecta enahrined in Artiele 2 thereot,
wlth respect to Florencio Chítay Nech and his next-of-kln, namely his sons
Encarnación, Pedro, Eliseo, and Estermetio, and hís daughter MarIa Rosaura, aJl
surnamed Chltay Rodríguez.

(e) Articles 5 and 17 01 the American Convention, in conjunetion wíth the genarel
obligation 01 respeeting and ensuring human rights enshrined in Article 1.1 thereof,
with respeet to the next-of-kín 01 Mr. Florencio Chitay Nech, namely hls sons
Encarnaclón, Pedro, Eliseo, and Estermerio, and his dauqhter Marra Rosaura. all
surnamed Chitay Rodrfguaz,

(d) Artieie 19 of the American Conventíon, in conjunction with the general obllqatlon
enshnned in Article 1,1 thereot, with respect to Estermerio Chitay Rodrlguez, who at
the time was a minar.

1 As detallad below, Florenclo Chltav Necns chlldren - his acns encarnación, Pedro, Elíseo. and
Eslermerlo, and his daughter Maria Rosaura, 011 surnarned Chilay Rodrfguez ~ are ateo víctima in ¡he case at
hendo The Commlssion is aware of the amendment to the Court's Regulations whereby the term "victim's next­
of-kin" Is no longer to be used, Nevertheless, slnce Repon on the Merlt. No, 90/06 was odopted on Oetober
31, 2008, in this application the term "vlotim" shall be used soiely to refer to Florencia Chitay Neoh, and
"viotlm's Mxt-o!-kín" shall be usad to refer to hls sons and daughter.
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3. This case has been processed in accordanoe with the terma 01 the American

Conventlon and ls submitted to the Court in complianoe wlth Article 34 of its amended Rules of
Prooedure. Attached hereto, in the appendlxes. ls a copy of Report No. 90/0e, drawn up aocording ro
Artlcle 50 of the converrtton."

4. The Commission believes that this case reñects the abuses cornrnitted during the
internal oonfliot by agents of 'the State agaínst the lndigenous Maya population ando in particular,
against indigenous cornrnunltv leadars. 3

11.

5.
declare that:

(a)

(b)

(e)

(d)

PURPOSE OF THE APPLICATIOlll

The purpose of thls applícation ts to respecttullv raquest that the Court conciude and

Tha State ls responsible for violating Artícles 3 (right to juridioal personelltvl, 4 (right
to life), 5 (right to humane treatment), 7 (right to personal libertv), and 23 (political
rights) of the American Convention. in ccnluncnon with the general obligation of
respeeting and ensuring rights set forth in Articie 1,1 thereof; and tor violating
Artlcles I and 11 of the Convention 01'1 Foroed Disappearance, with rsspect to
Floreneio Chitay Nech;

The State is responsibts for vioiating Artlcles 8 (rights to a fair trlel) and 25 (right to
judicial protectlon) of the American Convention, in conjunctlon with Articles 1.1 and
2 thereot, with respeet to Florenclo Chitay Neeh and hls sons and dauqhter, nameiy
Encarnación, Pedro, Eliseo, Estermerio, and Merra Rosaura, all surnarned Chltay
Rodriguez.

The Stete is responslble for violating Articles 5 (right to humane treetrnent) and 17
(rights of ths family) of tha American Conventlon, in conlunction with the qeneral
obligation of respecting and ensuring rights eonteined in Artlcls 1,1 thereof, with
raspect to Encarnación, Pedro, Eliseo, Esterrnerlo, and Maria Rosaura Chltay
Rodrfguez.

The stste ls responslble for violating Articie 19 (rights of ths chlld) of the American
Conventlon, in oonlunctlon wlth tne general oblígation ot respecting end ensuring
rights sst forth in Article 1.1 thereof, with respect to Estermerio Chitav Rodrfguez.
who at the time was a minor.

6. In constceratton of the aboye, the Inter-Arnerlcan Comrnissíon asks the Court ro
order thet tha State:

(a) Carry out a complete, lmpartlel, eff'ecttve, and prompt investiqatlon of the facts In
arder to Idantify and punish all the persone tnteuectuanv and materlieliy responsible
the! participatad in the actS connected with the abduc!lon and subsequent forced
disappearance of Florenoio Chitay Nech and to determine the responsibíliw for the
lack of investigation thet resulted in the impunity of the foroed disappeerance of

, See: Appendix 1, IACHR, Report No, 90/08 (Merits), Case 12.699, Florencia Chiray Neeh er al,.
Guatemala, Ootobor31, 200S.

, Soe: Report 01 the Commission for Historieal elarifleation, Guarema/a, Memor,/ of Si/enee
(horoinoftor, Memo,y of Silenee). Chaptar 111, sections on "The Oestructuring 01 Systems of Community
Authoríty and Organizatíon" and HThe PersBcution and Death of lndigenous Authoríties."
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(b)

(e)

(d)

(e)

(1)

Horencio cnnev Nech;
organize a public aet of recognition of its responstbititv in conneotlon with the events
of thls case and an apology to Florencio. Chitay Neeh and his next-ct-kln:
take the steps nscessarv to determine the wheresbouts of Florencio Chitay Nech
and, if possible, to loeare and rerurn his rernaíns to hls family;
provide the next-cf-kin of Florencio Chiray Nech with appropriate redress, including
both moral and material cornpeneatlon, for the vlolatlons of their human rights;
take all steps neeessary to ensure thar sueh serious lnctdents as this do not reoccur,
and, for that, the State rnust therelore remove all rhe de tecto and de jure obstacles
hlndering the due investigation of the incident: and,
reimburse the legal costs and expenses ineurred by the next-ot-kln of Floreneio
Chirey Neeh in proeessing this case before the Inter-Ameriean Commission and ínter­
American cou«,

111, REPRESENTATION

7, In aeeordance wlth the provlslons 01 Artieles 23and 34 of the Court's amended
Rules of Procedure, the Commission has appolnted Commissioner Víctor Abramovich and Executive
Seeretary Santiago A. Canto 1'1 to serve as its delegates in this case, Assístant Exeeutlve Secretary
EII¡;abeth Abi-Marshed and artorneys Karla 1. Quintana Osuna and Isabel Madariega, specialists with
the IACHR's Exeeutive Secretariat, have been appointed te serve as legal advisers.

IV. JURISOICTION OF THE COURT

B. Under Arttcte 62,3 ot rhe American Conventíon, the ínter-Americen Court ls
competent to hear all cases concerning the interpretation and application of the provlslcns ot this
Cenvention that are subrnltted to lt, provided that the states parties to the case recognize or nave
racoqnlzed its jurísdlctlon.

9. The Court has [urisdlctlon to hear thís case. The Guatemalan State rarifled the
American Conventlon on May 25, 1978, and it aceepted the Court's contentious [urlsdlctlon on Mareh
9, 1987. In light of the date on whieh the Stete rarified tha Convention and in accordance with the
Courts [urlsprudence. this appllcatlon deals with the acticns of a permanent nature In existence as 01
March 9, 1987, and with the acts thet constitute independent facts and speclflo and autonomous
víolatlons oeeurring after the recoqnltlon of the Court's jurisdiction.

10, In addltlon, the Court has jurisdiction to hear the lnstant case slnce Guatemala deposited
irs lnstrument of ratlftcetion 01 the Convention on Forced Disappearance of Persons on February 25,
2000, According to Articles 111 and VII of that convention, the crime of forced disappearance "shell be
deemed eontinuous ay permanent as long as the fate or whereabours of the victim has not been
determined" and the correspondlng criminal prosecution shall not be subject to marutes of Hmitations.
Similarly, the Court has ruled 01'1 the continuous nature of the phenomenon of forced disappearence by
establishing that:

Sinea its flrst judgmsnt in the case 01 Velásquez Rodriguez I...J the Court has reiterated that
the torced disappearanoe of persons is a crime of a continuous or permanent nature. 4 r...) Due
to its permanent natúre, whJle the fate or whereabouts of the viotim or their remains ia not
established, the forced disappearanee continues In execuríon&

• l/A Court H. R., Case of Tlu Tojfn, Merits, Reparations, and Costs, Judgment of November 26, Z008,
Series e No. 190, pera. 52.

, {bid, para. 84,
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V. PROCESSING BY THE INTER·AMERICAN COMMISSION·

11. On Mareh 2, 2005, tha Inter-Arnerican Commisslon reoeivad a eomplaint lodged by Pedro
Chitay Rodríguez, Alejandro sanehez Garrido, Astrid Odete Escobedo Barrondo, and the Azmltla
Dotantes Comprehenaive Development and Promotion Assoclatlon, representad by lrrna Graoiela
Azrnltia Dorantas, (herelnatter "the representetíves"), alleglng the international rasponslbllitv of the
Repubiíc of Guatemala in the torced diseppearance ot ths Kaqehikel Maya indigenous polltlcel leader
Florencio Chitay Nech on April 1, 1981, presurnablv in repríset for his actlvltlas in the cooperatlve
movement and the Guatemalan Christian Democratle Psrtv. The Commission reeorded the petltlon as
No. P·Z08-05.

12.0n May 12, 2005, the Commlssion forwarded the relevant parts of the oomplaint to the
Stete and asked it to subrnlt inforrnatlon on the rnatter within the followlng two months. On JUly 6.
Z005, the State requestsd a 30-day extenslon ot the deadline for submitting the requested
lntorrnation, which was granted on August 3, 2005.

13. On September 19, 2005, the Slala sant the Commission lts commants on the adrnlselbllitv
of the petltlon. The Commission forwarded those cornrnents to the representativas on Septernbar 22,
Z005, with a one-rnonth deadline for submission of their comments.

14. The representativas presented thslr comments on October 24, 2005, which the
Commission conveyed to the State on Oetober 28, 2005, with a one-month deedline for returninq eny
relevant observatlons.

15. The State sent ths Commission its observatlons on Januery 18. 2006, which were
torwarded to the rspresentatíves on February 14, 2006, wlth a rsquest for ocmrnents within the
following 15 days.

16.0n March 6, 2006, the representatives sent thelr oomrnents and reitereted theír requsst
that the Commission contlnus with tM adrnlssibllltv process. Those cornrnents were conveved to the
SIete on March 23. for it to submit lts cornrnents within the following month, On April 7. 2006, the
Commission again transmittecl the replv of Mereh 6. 2006, to Ihe stete, giving it one month to
comment.

17.0n April 24. 2006, the State sent its cornrnents to tha Commission, which forwarded
thern to the representatives on May 4, 2006.

18.0n February 27, 2007, during Its 127'" ragular sesslon, the Commission adopted Report
7/077 in which lt deciared tha case admissible. In a eommunication of Mareh 16, 2007, Jt notified the
partíes of Ihe adoptíon of the aforasald report ando pursuant to Article 38.1 of the Rules of Procedure
Of Ihe inter·Ameriean Commlssion on Human Rights (herelna!ler "the Rules of PrOcedure of the
Comrnisslon" or "the Rules of Proeedure"). the representatives were given two months in whíeh to
present such erguments on the merits as they deemed pertinent. At the same time, in aeeordance
with Article 38.2 of its Rules of Procadure and Article 48.1.f of the American Convention. the IACHR
placed Itself at tM disposal of the partias in order to axplore the possibllity of rasehing a frien diY
settlament,

, The formalitieg referred to in Ihis section may be found in the record of Ihe caga before the IACHR.
Appendix 2.

7 See: IACHR. Reporl No. 7/07 (Admisgibility), Petition 208-05, Florenoio Chitay Nech el 81.,
- ..-. Guatemala, Februery 27,2007, Appendix 2.
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19. In a note dated Mey 7, 2007, received by the Cornmísslon on Mey 23 of thet veer, the
petitioners submitted obsarvatíons on the rnerlts end requested ths Commission to adopt ths relevant
report on the rnatter.

20. The State submitted lts commants on the case on May 25, 2007 and expresssd lts will to
reech a frlsndlv settlemem, which position was conveyed on June 5, 2007, to the petltloners, who
were given ene month to submit such comments as they deemed relevant.

21. The petrtioners subrnlttsd their comments in e note of June 15, 2007, whlch wes recaived
by the IACHR on June 18 of that year. The ennexes to those comments were received in e complete
and legible form on June 29, 2007. The IACHR transmitted said observatlons and their respective
annexes ro Ihe SIete on July 2, 2007. and gave it two months to submit eny observetlona of lts own
that it bslleved pertlnsnt.

22. On September 13, 2007, the State trensmltted lts obeervatlons, which were forwardad on
september 25, 2007, ro the petitioners. who were given one month ro cornrnunícate thelr
observations.

23. On October 10, 2007, the petitloners presented thelr comments on the case and sald thar
thev would not consent to a friendly settlemant procedure. This information was passed on to the
State on October 29, 2007, and it was given one rnonth ro cornrnent.

24. The state sent tts cornments on Dacember 5, 2007, which the IACHR transmitted on
December 13, 2007, to the petitíoners. giving them one rnonth to present the comments thay
consideren approprlate .

25.0n January 17, 2008. the petitioners submitted thelr final cornrnents, whicf were
forwarded to the State on Februery 4, 2006.

26.0n Ootober 31, 2006, at its 133" regular session, the Commission adopted Report on
Merlts No. 90/08 in this case, drawn up in oomplíance with Arrlcíe 50 of the Convention. in tnat
report. it concluded that:

the State of Guatemala te respot"sible for violation 01 the rights te personal liberty, humane
treatment, tite, [urldlcal personahty, a falr trlal, judicial protectíon, the rights oí the family', the
right. of the child, and the right to partlcipate in government. enshrined In Artlcles 7. 5. 4, 3.
8, 25, 17, 19, 23, respectívely, of the Americen Convention, in connectlon wlth Arllcle 1 ot
seid ínstrurnent and with Artlcles I end 11 of the Inter-Ameriaen Conventíon on Forced
Disappearanae of Persons. for the detentíon and forced disappearance of Florencio Chi,ay
Neeh. The Commisslon also eoneludes that the Stete Is responslbíe for violatíon of 'he rights
to humane treatment, of the famUy. to e fair tríal. and to judieial protection recognízed a'
Articles 5, 171 8, and 25 of tha American Convention, to the detriment 01 the victim's next 01
kin.

27. In the report on the merits, the Commission extended the following recommendations to
the Guetemaian State:

1.Carry out a complete, impartial, effective, and prompt investigatíon of the facts in arder to
identify and punish sil the persons intellectuslly end meterlíelly responslble thet partlaipated in
the aets connected wíth the ebduction and subsequent foreed disappearance 01 Florencio
Chitay Neeh and to determíne the responslblilty for the laok of investlgatíon that resulted in
the impunity of the forced disappe.rance of Fiorel'leio Chitay Naoh.
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2.Aeknowledge its lnternattonel responsibility lar the laets of the Cese 12.599, Florencia
Chitay N.eh.

3.0rganize a puollc act 01 reeognitlon 01 lts responsibllltv in eonneetion wlth tbe evento in thts
case and 01 apology to the vietims and their next 01 kln.

4.Adopt all rneesures neceeeerv to prevent a repetltlon of acta as serioua as the ones in the
lnsrant case. To that end, the State should remove any de recto and de jure obetactes that
might lrnpede a proper lnvestlqatton of the tacts.

sLccate the mortal remains 01 the vlctim Florencio Chltay Nech and deliver them te hls
famíly.

6.Provlde adecuare reparatlon to the vletlms' next of kln, covering both amotional and
material injuries, for the vlcletlcns of their human rights.

28.0n November 17, 2008, the Cornmlsslon forwarded tha report on the merlts to the State
and gave lt a two-rnonth deadline in whiah to implement ths speclñed recommendations.

29. On December 1, 2008, the Commission sent the representatives the relevam parts 01 the
rnerlts report, on a oonfldentlal basls, and informed them that tt had been transmined to the stete,

30.0n December 19, 2008, the representatives subrnltted a note in whlch, ínter alía, they
noted their wish for the case to be subrnítted to the lnter-Arnerlcan Court,

31.0n February 4, 2009, the State seot e note requesting an extenstcn el the deadline for
addressinq the recommendatlons in the merits report, spectñcallv the raoommendatíon dealing wlth
the investigation of tha incident. It also relterated lts willlngness to embark on a Iriendly settiement
procedure, On Februarv 10, 2009, the State submitted a note expressly and irrevooably aceeptíng
that the granting of the extension would suspend the deadline for aubmlaalon of the cese to the
Court,

32, On February 13, 2009, the Cornrnlsslon gave the State a two-month extension, in order to
provide it with additional time for meeting the Cornrnlsslorr's recommendations andto make progress
wlth their lrnplernentatlon. The Commission also asked the State to raport, on Aprli 1, 2009, on the
rneasures adcpted to lrnplernent those recommendations.

33. On April 1, 2009, the State sem the Commission its report on compllanee, indicating that
on Maroh 2, 2009, the Executive Director of the Presidentlal Executive Policy Coordinating
Commission lor Human Rights had filed a complaint dealing with Mr. Florencio Chitay Nech's foreed
disappeerance with the Oflice of the Pubilc Prosecutor. The Stete therelore asked tha iACHR to take
Into aecount its "good will in beginning compllanee wíth the recommendations as regards justlee and
its availabiliw for reachlng a friendly senlement in the casa at hand, in order to provida the victims
with due redress."

34.0n April 15, 2009, the Commiesion declded to submit this case to the jurisdiction of the
inter-American Court, as provided lor in Artlcles 51.1 of the Convention and 44 of its Rules 01
Procedure, on the grounds that it did not believe the State had oomplled with the terms 01 the report
on merite sinee Guatemala had only begun work on Implementing one of that report's six
recommendations.

HORA OE RECEPCIóN MAY. 5, 12:23PM HORA DE IMPRESIóN MAY. 5. 12:34PM

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz



TELECOM

2024586444

7

141011/081

VI. CONSIDERATIONS OF FACT
000073

A. PREUMINAAY CONSIDERATlONS

35. As has been statad on earlier occaslcns," the alleged facts must be placed in the contsxr
01 the armed conftlct that occurred in Guatemala, wlth particular reference to the svsternatlc practice
of torced disappearances carried out during that conñict.

36. In keeping with the loregoing and in Iight of the available evldence, the arguments of the
psrtiss, the documenta presented, and the overall context that Iramed the svents alleged, the
Commlssion now proceeds to state the proven taots in the lnstant case.

B. ESTABUSHEDFACTS

1. THE ARMED CONFLlCT IN GUATEMALA

37. The internal armad conñíct in Guatemala trorn 1962 to 1996 exacted a terrible human,
material, Institutional and moral toll, Estimatas are thar more than two hundred thóusand people
beoame the vlotlrns 01 arbitrary executíons and torced diaappearance as a consequence 01 the political
vlolence during this perlod." In ethnlc terms, the Mayan indiqenous people eccounted ter 83% 01
thsse victirns.

38. The special report on Guatemala adopted by the Commisslon In 1985 recorded the
dirnenstons and serlousness or the Internal turmoil that extsted in the countrv at the time, as well as
the way in which tnat process had spawned a dramatioally inoreesing spiral 01 vlolence, "that
remained ever Istent throughout those veara with perlods 01 greater or leaser intenaitv.:"?

'~_.,

39. Even befare then, in its lirst Report on the Situation 01 Human Rights in the Republio of
Guatemala, de 1981, the IACHR had noted that:

Wlth rhe development of thls splral 01 proqovernment and antl-govemmont vlolence, whlch
worsened beginning with 1966. the severttv of rne struggle was leading the country to a true
"state of terror," that ls, to the rnost extreme level of vlolence, In this stste of affalra, terror
carne to be. rnorecver. a weapon of soclaí represslon agalnst unlcne, cppoeítton groups.
untversntes, pclltical parttes, coeperanvee. rural organizatlons, churoh mernbers, [ournausts.
and, in short, against all entitles critical 01 ths government. Every' kind 01 aggression and
aasault has been carried out against them, for which the official military and police authorities
nave always denied rasponslbllltv, whlle these acts havs been Indlscrlmlnately, and sometlmes
even simultaneously. ettributed to the aforementicned paramilitary groups,ll

40. Acoording to the report 01 the Commission lor Historieal Cladlicetion, "Guaremala:
Memoría del Si/encía" (hereinalter "CEH report" or "Memory ot Silence"). the lactors that caused the

, IACHR, Report No. 22/08 (Admisslbility and Merito), Ca.. 11.681, Massacre 01 Dos Erres.
Guateroala. March 14. 2008. para. 85. Regardlng the context 01 ,he armed conlllct in Guatemala. sea also: IIA
Court H. R., Case of Malina The/ssen. Judgmem of May 4, 2004, Series C No. 106. para. 40.

• in documenting cases, the CEH lound 42,275 víctims 01 arbitrary exeeution and lorced
disappearance: 23,871 were victims of arbitrary execution and 61169 were the victims of torced
disappearance. Msmory of Sllence. Volume V, ConcJuslons and Racommendatlons. p. 21.

\O IACHR, Thírd Repon on Ihe Sltualicn of Human Rights ín the Republic of Guarema/a, adoptad on
October 3, 19B5, Chapter 11, par.. 2.

11 IACHR, Repor( on che $icua¡/on of Human Ri(Jhts in che Republic of Guarema/a, adopted on October
" ,,' 13, 1981, Chapter " S, para. 3.
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armed conflict in Guatemala were many and resulted from a series of coinclding tactors.!" such es
struotural injustioe, the olosing of political spaces, raclsrn, the increasingly exclusionary and anti·
darnocratio natura of institutions, as well es the reluctance to promete substantive reforms that could
have reduced struotural conttlors."

41. The armed conñlct also involved a number of different aotors:

Although the visible actors in the arrned eonfllet ara the arrnv and rhe inaurgancv groups,
historlcal researeh carried out by the CEH has reveatec tne reeponstbllttv and partieipatlon, In
different forms, of powerful economic ínterest groups, polltioal partie$, and ,he verious
sectors of civil society. The entire state, with all of its rnechanisms and agents, has beso
lnvolved. Tbus, sny reduetlonlam te a two-actor lagic ls not only ínsufflcient but vague, sínce
it would explaln naithsr tbs extent nor the significance of the lnvolvemeor of polítical partles,
eeencmtc torces, and churches In the origin, spread, and perpetuation of the vlolence. nor the
constem mobilization and varlous forma of participation by socíat sectors who sought te press
soclal, economlc, end polltloel cleirns.!"

42. Furthermore, ín additíon to the Intnnslo causes inherent in Guetemsla's netíonai hístory, so
too díd the Cold Wer, the attendant antl-cornrnunlst poücv prevalent In the region, and the National
securttv Dootrlne as an ideologicsl rnaníteetatlcn of the struggle against the "intemat enemy", playa
crucial role in the origin, spread and perpetuation of the conflict,"

43. In keeping with these ideas, tbe internal enemy concspt encompassed not onív the armed
rebel groups, but progressively expended ro include any opíníon or movement that dissented or
differed from ths government líne, includlng lntellectuals, artlets. students, teachers, trace union
leaders snd others; in short. a host of different actors wno suffered the consequences of the
svsternatío vlolence that existed during that perlod,"

44, Accordíng to the lnvestiqaticns of the CEH into what is regarded as one of the most
devastatíng effeots of the confllct. State forces and related paramilltary groups, in puttlng Into
practlce tha National Security Doctrine, were responslble for 93% of the violations documented by
that Commisslon, including 92% of the arbltrary executions and 91 % of forced disappearances, "
The CEH blamed armed insurgent groups for 3% of such aots."

45. During the internal armed conflict, and in particular between 1980 and 1983, a series of
phenomena emerged that affected the structures of índígenous authority and laadership. Death,
persecution, torture, forced dlsappearances, the replscement of indigenous suthoritles, and the
dismantling of communíty organi,etlons weekened the community es a whole. lO Indeed, the effect of
thosa actlone lIIIas to leave the communities leaderless, "ín order to terrify and disperse them, or to
reduce their abílity to resist, or ss a prelude to a massaore or mass action,"'o

" Memary af Si/enee, Vol. 1, pera. 60

" Idem., Volume V, Chaprer 4 Conclusions, p. 24.

14- ldem' j Volume 1, p. 80

" Idem, Volume V, Chapter4 Conelusions, P. 24

" Idem, Volume 11, Chapter XI; Forced Disappaar.nces, p. 426.

17 Idem., Volume V, Chaptar4 Conclusions, pp. 24·25

16 Idam., p. 26

,. Memory of Si/enee, Chapter 111, peragrephs 443, 460; Ch.pter 11 (552).

20 Ibid., p. 460.
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46.lt ls lmportant to point out that the facts in the ínstant case occurrsd during the most

vlolent part of the conftlct. Indeed, 91 % of all the vlotatlcns recorded were committed between 1976
and 1984;' a oencd that coincided with the dictatorshíps of Generals Romeo Lucas Garcia (1978­
1982) and Efrain Rios Monn (1982-1983).

47. The oontext descrlbed above, marked by a counterlosurqencv policy that tvplcallv featured
terror, vlolence, and widespread, svsternatlc human rights víolations, had particularlv dramatic
consaquences for anyone who, in the eves of the represslon epparatus, could be classad as
subversiva, as deflnad by the aforesaid lntemel enemy concept, such as tha Maya populatlon -who
made up 83 % of the vlotirns of the confllct whose ldentitles ware fully confirmed~~· peasant farmers.
students. rnernbers of rellgious orqanizerlons. and community or cooperativa leaders," most of which
catagories Mr. Florencio Chitay Nech fell into, as the following enalvsls shows.

2. THE FORCED DISAPPEARANCE OF PERSONS

48. As mentioned, in the climate of Indiscrimínate vlolence that held sway In Guatemala,
torced disappearanoe was one of the principal evils suffered by vlctlms of the conñlcr,

49. In muoh the same way as other manlfestetions of the reigning atrnnsphere of terror of
those vears. forced disappearances were also the result of the operatlons and measures carried out by
groups that acted with the tolerance and acquiescence of the State.

60. The "dlseppeared" phenomenon was basioaJly (he result of havlng adopted, as part 01 the
countertnsurqencv stratepv, a svstem of widespread kldnapplng and elimination of persons without
leaving any trace of their whereabouts. lndesd, as time progressed, glven the Iallure to investlgate
and punish the perpetrators, as well as the support that they cleartv recelved for carryinQ out their
operations, the link between these paramlJitary groups and the sscuritv forces of the government of
Guatemala hecarne increasingly apparent."

51. The drarnetic nature of the prevailing enmate in Guatemala at that time was a source of
grave concern for tha IACHR.~5 The vlctíms of these operatlons were literally made to dlsappear

21 ldem, p. 42

22 M9mary al Si/enca. Volume v. Chaptar 4 Conclusions, p. 21.

22 Idern, Volume 11. Chapter XI: Foroed Dlsappearancee, p. 426.

,. IACHR. Thitd Rapar! on tne Situatíon 01 Human Rights in tn» Republie 01 Gostemels, adopted on
October 3, 1985, Chapter 11, para. 3.

21:1 In this connection. on the occasion of the on-site visit carried out in May 1985, the Commission
stated,

l ... ] Prior to '[he on-slta visit to Guatemala in May 1985, the Comrnission received many new
complalnts that suggested that practica 01 lorced disappearance had worsened. AII of tho.e
complaints wera processed in accordance wíth the regulations that govarn individual cases
{...1 Durlng the on-site vislt, the Speelal Commission of the IACHR received testlmony directly
from tha relatives of hundreds of disappeared persons; Iistened to the eyewitnesses of a
number 01 kidnappings and s.izures; talked to membars 01 the Mutual Support Group (GAM);
took receipt of new complaints; was Informad of kidnappings and disappearances of persons
that occurred while it was actually in Guatemala; directly investigated the agencies accused 01
taking part in suoh aCtsí talked, as mentioned, to al! kinds of officiels and publlc and privete
figures who mlght be ln a position to provide valuable inforrnation on this problem; and
personally took al! mannef of steps in an effort to aseartaln the whereabouts of those who
might be aliv8, bring about the eliminado n of such a deplorable practica, ensura the
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without a trace, making it virtually lmpossible to know anvthlna furrher about their whereabouts,
despite tireless searching by famíly and friends at morguas, nosprtels, militarv facilities, and police
statlons.

52. The modus operendi of such deplorable practicas was outlined by the IACHR in its Speciel
Report of 1985. Based on en analvsls of the inforrnaticn that the Commission then hed in its
possession, such as nemes. datas, partlculars, ages, sexes, professions, or actlvltíes of the vlctlrns, as
well as common features of the attacks and various studies on the problern, the IACHR managed to
estabüsh the unique methods and characterlstlcs or torced dlsappearance as practiced in Guatemala
during the time of the armad conñlot. The Commission even identified singularitles in such acts
depending on whether they were carrled out in rural or urban areas, According to ths testimony of
persona who managed to escape from places 01 detention end evewltnesees to abductions and
detentions carried out in people's homes, the workplace, and in publlc, the IACHR isolated certaln
tvplcal particularttles thar made it posslble to distinguish between different staqes of forced­
disappearence operatlons, whích may be summarized, where relevant, as followe:

( ) a. Detentlon
1 1 Detentions in publíe ptsces are even more spectacular and Involva a largar deployment of
operatlonal personnel, who drees In either civílian clothing or uniform, but invarlably are
heavily arrned, The kídnappers act with as mueh aggression ls possibla, brandishing thair
wsapcns at sny wltnesses, bvstanders, street vendors. companlons of me victims, neighbors,
atc., using extreme force to apprehand ths victirn -man or woman- and put them in tha
vehlcle they haya brought ter that purpose, 11 necessary dragglng and beatíng ln arder to do
50. Nelther the críes and struggles cf the vlctlm, nor the proteste of wltnesses, nor the shots
thet BrE! sometimes fired, nor the natural dlsturbance that en occurrence of this nature and
sertouaness causes in the street, have the least effeet on the local pollee, who do not aven
make record of euch eventa in the lncident book as an occurrence worthy of pollee attentlon.

l ... ) When the detention la earriad out in publlc, the kldnappera almost elwevs know the
victim's identity. Once i"slds the pickup truc::k or car, the abducted person is held roughly
against tlle floor, somet;imes blindfolded, and then, suffering abuse and threats, driven to an
unknown destinadon.

b. Placas 01 detentlon
The capturad person is driven to cJiffe'9nt unofficial pls'ces of detentíon, which are usually
located, reportadly, at mllitary facilities, without baing told the reasons lor thair datantion or
where thBY are being held. They ers kept completely incommunícado and¡ at first, are
normally iaolated from other persons, They are very badly místreatad, eonstantly beaten and
kept in a state of fear wlth the apparent alm of breakíng them physícally and emotionally.
Onea In datantion thay realize that they ara utterly helplass and beralt of rights. Thair most
basie physleal needs ara baraly satísfied. Tha appalJing eonditlons at placas of detantion maka
staying in them almost unbaarable, Compounding that ia the hostile, insultlng, and humlllatlng
treatment to which they are constantly subjected.

c. Interrogations
r...] Groups 01 persons, sometimes different ones, interrogate the derainee. Imerrogations
inva,riably start wlth mistreatment, thrB8ts, shoving, and frequent blows. The apparent aim In
almosr every case 1$ to obtain more information than the person under Intsrrogatlon acrually
has in their possession [...!

Invastígation 01 tha perpatrators, and maka certain that tha serlous sltuation of disappaarad
per.on. be given spacial considerarlon and traatment by the country's highest publie
authorltle. [...J

Sae: IACHR, Third Report on the Sltu~rlon of Human RIghrs in the Republic of Guatemala, adoptad on
October 3, 1965, ehapter 11, para. 7.
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d. Torture
l. ..1 Mlstreatrnent and torture are part of the method used in alrnost all interrogations and
aeem to be applied primarily to mrlrmdete, soften up, and persuade che victlrn to confess.
Pan ot this practica conslats of holding dstatness near to where other persona are torturad. so
that they can hear the screerne and beatings and know the nature of the ordeal in stors Ior
them.

[oo.] Persone about to be interrogated by torture usually have thetr feet tied together and are
hut'lg upslde down, artsr whlch they start to be vioJently and indiscriminately beaten all over
the body with lacerating objects. The next step is the application 01 the electric shccks to the
rnosr sensitiva areas, very otten until the intensity ct the pain renders the torture vlctlrn
unccnscíous, causing lntanse fevar and thirst when thev reqaln their sensss.

e. Dlssappeareoces

(...1 Except in highly unusual ciroumstances, anvcne who ta ths ohject of a special kidnep or
seizure operatlon in Guatemala is predestined to die rrem the etert, as a means to ensura the
utmost secrecy 01 the svstern, the Identlties ot tnose lrwolvsd, the placea of detention, the
Interroqatlon and tortura methods usad, and the official nature of the organi¡ation. [... }26.

53. At the time of Florencio Chitay Nech's iIIegal errest, forced dlsappeerance Was a prectlce
of the Guatemalan stste and was chiefly carrled out by ageots 01 the States securltv torces. In
connsctlon wlth this phenornenon, the Court established in the Case of Molina Theissen, and
reiterated ln the recent case 01 Tiu fojín - both of whlch lnvclved Guatemala - that:

the foreed dísappearance of persona was a State praetlce carned out principaUy by members
of the securlty forces. The purpcss of this practica was to dismarrtla movements or
orqanizations that ths stats identified as having "insurgenoy" tendencias and ro instill leer
into the populatlon:

The State basad Itself on the "Natlonel Seourlty Doctrine" to characterize a perscn as
"subversfve" or as an "internel enemv." and thls coutc be anvone, who genuínely or allegedly
supported the Ilght to ohange the esteblishad order. The victims hailed Irom ell sactors of
Guatemalan socJetY~ leaders of grass-roots or opposítion orga.nl%atlons, workers , peasants,
teachers, student leaders, members of religio\J$ orders or their lay helpers;

This prectice was implemented by the army, the civil self-defense patrols (hereinafter "the
PAC"), the military commissioners, the military foot-poHce, the national police, the judicial
police and the J'deathsquadrons".

The detention, abductioo, tortur'e and subsequent assassination of those who were
"disappeared" waa oerrled out by haavily armed groups of individual., who introducad and
identified themselves as balonging to one of the State's different Investigation or sacuritv
ul1lts. During these operations, they did not provide information on the motives for the
alleged detention or the centers to which those detained would be transferred. These gr:oups
acted with total impunity and traveled in cars similar to those used by the polica forces or
identified as belonglng to securlry units, with deteriorated Iicense piates Or without the road
use permito

Violence was inevitably used In the torced disappaarance 01 persons carried out by membars
of Stata eecurlty unlts. These acts of violence were directed against the victima, their next of
kin, and any w;tnes$$s to the events. The threats and intimidation of the viotims' naxt of kin

" IACHR, Third R~por1 on th~ Slruerion of Humen RIllhrs In the Republíc of Guatemola, adopted on
Octobar 3, 1985. Chapter 11. para. 16-27.
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contlnuse ror sorne tlms atter the derentlon, 90 as te curb their Inttlatlves to locate the
perscns detafned and to heighten their fear ,2.7

"---'

54. Similarly, the CEH' s report establlshes that "the dlsappearances mainly targeted members
ot trade unlons, social, studerrt, and religious organizations, and polltlcal parttes. "28 These torced
disappeerancea were imended to punish not only tbe víctima, but also the political or social
orpanlzetlons to which they belonged, their communities, and thetr tamilíes: in other words. to punlsh
the collective of which the victim was a part.20

55. The Commission wlll examine the specitic events surrounding the torced disappearance ot
Florencio Chitay Nech in the Iight of the toregoing consideretlcns.

3. STRUCTURE OF THE POLlTleAL AND MILITARY POWER IN GUATEMALA aN APRIL 1981

56. During the early 1970's decads. the lnstitutionalizatlcn of the rnilltarv torces in Guatemala
originated a fraudulent electoral presidential regime, ao which steved until 1982, foílowed by a series of
military dictatorshlps. One of tha characterlstlcs of the governments imposed as a consequence of
frauculent mechanisms consisted in that the posltlon of President 01 the Republíc was held by e
member of the military torces. whíle the vlce-Presioent was held by a civiiian."

57.0n March 1978, Guatemala held presldentlel elections, and regardles9 of the several
cornplaints of fraud, " General Romeo Luces García took office as Presldent. General Lucas Gsrola had
been the Minister of Defen9a during the government of General Kjell Eugenio Laugerud Garcla (1974­
1978). The Presidential tenure of General Romeo Lucas Garcra finished on Merch 1982, when a Junta
Mi/itar, headed by General Efraín Rfos Montt. took power.

58. When Florencio Chitay Nech was forciy diseppeared -Aprii 1981 -, Generai Romeo Luces
,,_.' Garcta was the President of Guatemala and Commandant in Chiet of the Army." General Ángel Anfbal

Guevara Rodrfguez was the Minister of Detense.?"

4. EveNTs PRIOR TO THE FORCED DISAPPEARANCE OF FLORENCia CHITAY NECH

". _o"

27 l/A Court H.R" Cesa of Theíssen. Judgment of M.y 4, 2004. senes C No. 10a, para. 40, Sea
also l/A Court H, R., Case of Tiu TOÍ/n, Merite, Reparations, end Coste, Judgment of November 26, 2006,
Series C No. 190. para. 49.

" Sae: Memory of Si/ence. Vol. 11. Cbapter XI: Forced Dlsappeerances. p. 426.

" /biá., p. 428.

ao Mamory of Si/ence. Vol. 1. para. 231.

sr The four presldential formulas shared that chsractertstlc from 1970 Until 1982. In 1970, Coronel
Carlos Manuel Arana Osorlo was the Presldent, whlle the Vlce-preeldent was tha attorney Eduardo Cáeeres
Lenhoff; in1974 General Kjell Eugenio Laugerud G.ref. w's alaoted President, and the olvllian Mario Sandoval
Alarcón was the Vice-Presldent; in 1978 General Romeo Lucas Garera was elected President. and the civilian
Francisco Villagrán Kramer was lhs V¡ce~President.

32 Memory of Si/enes, Vol. 1, para. 362..

" Law Constituting the Army, Decree 1782 of September 5, 1968.

" From that date on, General Guevara Rodrlguez began serving as Ministar 01 Defense. He was later
appolnted P'9sidem Luoas Garcla's 9uccessor for tha 1982 presidential election.
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" .....

59. Mr. Florenclo Chitay Nech, a KeQchikel Maya, was born In the vlliage of Quimal, hamlat of
Sametabaj, on Merch 2, 1935.'$ For many vears he farmed corn, beans and suqarcane on land
inherited from his parents.

60. In approximataly 1973, Mr. Chitay jolned the peasant rnovernente in the region and began
to take part in political actlvltv, joining the Guatemalan Christian Demooratic Partv. At the sarna time
he beoame Involved in the cooperetive movement.

61. In 1977 a group of indiganous persone declded to put forward candtdetes in ths 1976
municipal electlcn in San Martln de Jilotepeque, Dapartment of Chimaltenango. They ran Mr. Felipe
Álverez Tepaz for Mayor and Mr. Florencio Chitay for the office of Flrst Counoilman. As a result of
thst electlon. ano as was corroborated by the CEH's Beport, those candidates were elected:" and that
Municipal Council became the ñrst boov of that nature to be almost entirely made up of indigenous
persons.

62. Aeprassion against rnernbers of ths Municipal Corporatlon of Sa~ Martfn de Jilotapeque
bagan in mid·1979. The CEH's. report shows that on November 21, 1960, Felipe Alvarez, the Mayor
of that municipality, becarne a vlctlrn of forced dlsappeerence'" perpetrated by a group cornposed of
military personnel and civilians, which incídent the Guatemalan [ustlce ayate m failed to Inveatigate.
With regard to the fore90lng, the Report of the CEH states:

1... IOn November 21, 1980, in the seat of the munlclpality 01 San Martín Jilotepeque,
department of Chlmaltenango, the municipal mayor, Mr. Felipe Álvarez, wee kídnanped. A
contlngent 01 15 men rnede up of members of the G-2 and civillans traro San Martln
Jilotepeque, went Into the home 01 'he Álvarez family, woundlng Mr. Álvarez in the back and
repealedly beating him and hls daughters Esler and Antonia. suosecuentív, Mr. Alvarez was
dragged into a car and hls son ínto ancther. and they were taken In the dlrectlon 01
Chímaltenango. The lamily report.d the attaok to the Natíonal Pollee, whleh did not
ínvestlcate. The Lower COUrt 01 Chimaltenango opened case file No, 1482/80 but did not
lnvestigate [... l. 3ll

63. According ro the CEH report. over the rnonths thet followed, three 01 Mr. Felipe Álverez
sons might havs dlsappeared.

lo ..I The family cf Felipe Álvarez: suffered aeveral attecka culminating In the torced
disappearanee of Felipe Álverez·. lhree sons: Jorge Alvare. on Apríl 27, 1981, Mario Álvarez
on November 13,1961, and Mateo Álvarez on Decemb.r 13,1981. Finally, a wimess who
was pa" of lhe group responsible for the foreed disappaaranea told one of Fallpe Alvarez's
son. thal his father had been buml [sic) at Roosevell Street and 23rd Ave.. In lhe Zone 7
section of the capital, and that his remains had been throwl"I into the Pino Lagoon, in the
depanment of Santa Rosa. sornething that has not been verified [".j.~!1

64. Furthermore, on January 6, 1961, Mario AUgUS10 Garcra Roca, Second Councilman of the
Municlpalitv of San Martrn Jllolepeque was also disappeared,4°

3' See: eMula de Vecíndad [Idemity docum.ntl 12.203, belonging 10 Florencia Chltay Nech.

" Memory of Sllenee, Volum. VIII, Cases presenled Annex 11, ease 707. (1999).

37 ee IACHR, Resolution 15-62, Case 7777, Guetemala, March 9,1982. The Report of the C~H also
p,ovidas an aeeount of lhe foreed disappearanee of Felipe Álvare. Tapaz and his 50ns. Sea Memory af SI/enee,
Volume VIII, Cases presented Ann.x 11, case 707, (1999).

" Memory af SI/enoe. Volume VIII. Cases presented Annex 11, case 707, (1999).

" Idem.

<1°ldem.
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-_.' 65. These incidents tcok place during the most tragie and violent phase of the Interne! armed
conflict in Guatemala, when the military operattons were concentrated in Quiché, Huehuetenanqo,
Chlmaltenenqo, Alta and Baja Verapaz, the south ccsst. and Guatemala City," whlch aocounted for
91 % of the víolations recordad by the CEH.42

66. As a resutt of the acephalv caused by the dlsappearanoe of Mayor Felipe Álvarez, Mr.
Chitay Nech essurned responelbllltv for the municipal govllrnmenl in hís oapacity as First Councilman
(DeputyMayor). As of that momento Mr. Chitay Nech began te reeeive death lhreats" and a series of
attacks were rnade ageinsl him at hls home. 4 4

67. Thua, startlng in June 1960, the vlctírn reeeived anonvrnous notes "which invited him lo
rernove himself from all his actívltíes, namely, to step down as Mayor of the municipality, and
wrtndraw from the cooperatlve and peasant rnovernent, actlvltias labeled as subversiva ."45 The
testimonv of Mr. Luis Alfonso Carrera Hidaigo, a political leader of the Christian Democracy
movement, describes thls sltuatíon in the following terms:

We, the partv leaders, were aware of the death threats rnade against the polltícel leedef
florenelo Chitay Nech of the rnuniclpalltv of San Martín .Jilotapeque, deoartmant of
Chimaltenango, [.. .1 SigniflcantlYI sorne rnonths earlier, Mayor Felipe Álvaraz Tepaz wes also
abducted, upon whlch Mr. FLORENCIO CHITAY NECH assumed his posltlon. but beceuse of
pressure from anonvrnous qroups he resignad. te safeguard nts phvslcal integrity and that 01
hís family.46

66. Starting in November 1980 there were varlous kidnapping atternpts and attacks on
Florencio Chitay and hls lmmediate family.

1...I There wera approximately Ihro. attacka on the house: in ths ttrst, tha kldnappers failed to
accomplish thelr ebjsctlve (in tne early days of November), but thev raksd the lnslde of the
borne with machine-qun ñre [... l. The second attaek carne In lha davs that foliowed. By then,
by the father's decislon tnev had taken tO rnoving around regularly among 'the homes of
different relatives, whera they would spend the night and retum home the nexl dey. In the
sBcond attack, the attackers managed tO gain entry to the home, turnad it upside down alid
agein shot up tha interior. The thlrd altempt aleo came at lhe end of that year. Upon faíling
to accompllsh their objective, the attackers made a pila of most of their parents' belongíngs in
the home, including books, papeff~, beds, ooats, and so forth, and,s8t it on fire.4 7

69. Bacause 01 the incidant. described, the Chitay Rodríguez family was forced to flae lo
Guatemala City. To achieve that, Mr. ChitaY Nech went unaccompanied along a road that was f10t
uf1der Army surveillef1Ce. Sorne days iater, ha was followed along the same ,oute by his oldar sons,
Pedro and Eliseo, aged 15 and 13 yea'a. and by his wile, Mrs. Marta Rodríguez Quex, carryif1g her
eight-month-old daUghter." The lWO younger sons, aged 5 and 9, went to the city by bus along a

11.1 Memory of Silence, Vol. V, Chaptar 4, Conclusions, p. 28.

42 Ibid., p. 42.

•, Testlmony of Luis Alfonso Ca"ara Hidalgo. Anna~ 1-

44 Tesllmony 01 Encarnación Chltay Rodrigue., Pedro Chitay Rodriguez. Eliaeo Chilay Rodriguez. and
Amada Rodriguaz Ouex, Annex t .

.ll.S Representatives' submission, dated March 2, 2005.

4~ Testimony of Luis Alfonso Carrera HIdalgo, Annex 1.

47 Tastimony 01 Pedro Chitay Aodriguez, Annex 1.

06 Testimony of Luis Alfonso Carrera Hidalgo, Annex 1.
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highway thet was under Army surveluence, in the company of a cousln, because the Army díd not
demand minors to provide identificatíon papers.:" The testimony given by Mr. Chitay Nech's sons
agree, with respect te their father, that:

On severa! occaslons. attempts were mace to kidnap him rrom his heme recatee in Barrio el
Guite, municipality of San Martrn dllotepeque, departrnent of Chimaltenango. After these
atternpted abductlcns, he decíded to abandon the municipalltv and relocate to the capital. For
that. [hls twe youngar sensl took a bus [...J to the oltv. with the help of a eouain."

70. In Guatemala City, the Chitay Rodríguez family settled into a rented room, Mr, Florenclo
Chitay then began to work In a refrigeratíon repalr shop, in order to support hís family, until hls
disappearance on April 1, 1981.

71. Some days before hls disappearance, Mr. Chitay Nech spoke with his elder sons, Pedro
end Elisao, and told them of his tear thet something might happen to him."

5. THE ARREST AND SU6SEQUENT FORCED DISAPPEARANCE OF FLORENCIO GHITAY NECH

72. The Cornrnission has established that on April 1, 1981, Mr. Chitay Nech left his home in
Guatemala City to buy flrewood. He was accompanied by his son Estermerio, then flve years of age,
In front of the firewood sbcp, a group of arrned men got out 01 a vehicla, geve Florencio Chitay
Nech's name, tried to force them Into their vshlcle, and hit him on the head. One of the men took the
chlld by the arm and pointed his weapon at him. Upon seeing this, Mr. Chltav Nech ceased resisting
and got into the vehic1e,'2 Estermerio ran home to lell his family what had happened.

73. The CEH documentad Mr. Chitay Nechs case as one 01 forced disappearance, whlch the
IACHR also accepted as evidenee. Thus. the CEH's report states:

The municipal couneil 01 San Martín Jilotepeque was completely diamentled. The forced
díseppearance of Felipe Álvarez was followed by that or the First Councilrnan, Mr. Florencia
Chitav Nech, on Decembar 10, 1980 [olcl. ano 01 the Second Ceunollman, Mr. Mario Augusto
García Rcoa, on January 6, 1981. Fín.lly, the surviving members 01 the Municipal Councll 01
San Manln .Jllotepeque resigned en masse and asked fer new elecricns to be held on January
8, 1981."

74. Similarly, in its report on the merits, the IACHR established that in oonjunction with the
testimony submitted and the documentationset out in the CEH's report, the personal and professional
particulars of Mr. Chitay at tha time of his disappearanee make it possible, on the basis of logieal and
conclusive inferenee, to put the reportad facts ¡nto context and to frame them within the practice of
forced disappearanees in place in Guatemala at the time, in keeping with tha aforementionad
standards of tha Court's case law.s, In that respeet, the followlng sh~uld be noted:

., Testimony 01 ESlarmerlo Chltay Rodrlguez. See .Iso: Testimonies 01 Encarnación Chitay Rodriguez,
Pedro Chitey Rodrlguez, Eiiseo Chitay Rodrlguez, and Maria Rosaura Chit.y Rcdrlguez, Annex 1.

60 Testimony of Estermerio Chiray Rodriguez. See elso: Testimonies 01 Encarnación Chitey Rodrlguez,
Pedro Chitay Rodrigue., Eliseo Chltay Rodrlguez, and Marfa Rosaura Chitay Rodrlguez, Annex 1.

" Testlmony of Encarnación Chllay Rodrlguez, Pedro Chitay Rodrrguez, Elis.o Chitay Rodrlguez, Chltav
Rodríguez, Annex 1.

62: Tas'timony of Estarmerio Chitay Rodríguez, Annex 1.

" Memory of Si/enee, Vol. VIII, Cases Submlned, Annex 11. Case 707 (1999).

I/A Court H.R., Case 01 Bámaea.Valásquez v. Guatemala. Merlts. Judgm.nt 01 Novamber 25, 2000.
Series e No.
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a. Mr. Chitey wes a political leader and, as such, an obvíous target for the acts of violence
perpetreted during the timetrarne of his disappearance. In that connectíon, the CEH has revlewed
an abundance of documente that relate to the persecutíon end violence meted out to politicai
leaders, in particular cooperative actlvlsts. Thus, that Comrnisslon mentioned that the final
objecttve of forced disappearances wes to destroy trade-unlon, student, and politicai orqanizatlons
regarded as opponents of the established regime. The counterlnsurqsncv strategy encouraqed by
the State struck "through tne forced dleaopearance of entlre leadershlps of trad. uníons, student
assocíatlons, political orqanlz atlons and grassroots groups. By removing the leaders of
organizations either individuaJly or en masse... lllt is cíear that the ultimate airn of the violetion was
preciselv to wipe thern out or destrov them.·'

b, In addltlon. lt should be mentioned that Mr. Florencio Chitay's particular polltical
affiliatíon to the Christian Democratic rnovement heightened the vulnerability to whioh he was
already expcsed as a polltlcal leader. In thls regard, the CEH conoluded rhat the arbltrarv executions
were perpetrated against leaders of groups sueh as Catholic Actlon. development cornmlttees,
cooperatlves, and leaders of political parties, especlally the Christian Demooratio Pany,se

e.In addltlon, his actlvltiss as a cooperatlve activist were unquestionably anothar faotor that
exposad Mr. Chitay to the rlsk of abductlon and disappaarance of whlch he was later a viotim. The
above-olted Heport of the CEH states that rapresslon was unleashed wherever a peasant
cooperativa organization happened to existo One of the testimonies recorded by the CEH savs,

l. ··1 in t 981 the armv began to kionep the people who we'e teeders al the cooperatíve. On
May 10, 1981. soldlers called tha president of the ccoperatlve to the rnílitarv post ano he
went there thal same dav. He never appsared. He nsvsr carne borne. Almost all of us were
Catholics, On June 12 01 that vear we were at the cnapel and the army arrlved drsssed as
clvlllans and pretending to be guerrillas. They had a IiSI and the vice president 01 the
cooperative was there... They took him away. The next day the man wasn't in the same
place (... ).$7

d. It is aiso olear that Mr. Florencio Chitay's posllion as an indigenoue leader put him in
greater danger from the reign of vlolenoe. To iJlustrate, ir is worth noting what the CEH stated to
the afteet:

The human rlghts vlolations were objactlvely and specillcaliy targeted at the Maya groups that
Ilved in thesa reglons. Another indication of this ganeral dlscrlmination againer the Maya
populatlon is that tima and again the Army eystematically executed anyona in tha Maya
groups who stood out as eommunity leaders.66

e. Finally, Florenoio Chitey's vVork ar rhe Munioipalíty of Sen Marrrn da Jilotepeque, was
another 01 the faotors that made him a target for persaoution, as it was for everyone else who
worked thare with him. As mentioned, foilowing the disappearance and subeequent arbltrary
exeoution of tha Municipal Mayor and several members of hls family, Mr. Chitay, as Deputy Mayor,
took over the positlon. Later, the surviving membera of the Municipal Council of San Martfn
Jilotepeque resigned en masse and oailed for new elections.

ss Memory of Sí/ence, Volume 11, Human rlghts violations and ao'ts 01 víolence, p. 430.

66 ldem., p. 384.

5'7 Memory of Si/enes, Volume 11. Human rights violatlons and acts of vlolence, p. 438.

!lB Idem,p.418.
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75. Based on the foregoing, lt is sale to conctude that Mr. Chitay rnet varlous cneracterletlcs
which were sufficlent -bearinq in mind the aforementioned historical contexr and Irom the point of
view of those responsible for the atrocities committed durlng that perlod- to make him e tvplcsl target
ter vlolence and persecutlon. The tact is, as noten, partlcularly at the time when the acta that gave
rlse to tbe complaint occurred, reprassicn was malnly directed agalnst the non-combatent clvilian
populatlon, "and it is possible to distinguish various categories of vlctlms according to their social role,
among which social workers. cooperative actlvlsts, daputv mayors, and tradltlonat Maya leaders were
the groups worst hit."

76. By way of further lllustration. it should be noted that the way in which ·Mr. Chltav was
disappeared ls entirely conslstent wlth the modus operendi and context of the svstemetlc practice 01
disappaarances described hereinabove. lndeed, the staternents of wltnesses all concur that the
abduction was carried out In davtlrne by a group 01 armed men," who were clearly eware 01 Mr.
Chitay's identity, and scted wlth violence toward him and his young son.'" The testimony of
Estermerio Chitsy mentions In this respect that:

[...1 On April 1, 1981 he was kidnappod opposite a placa whera they sell tlrewccd al the
lntersectlon 01 Nlnth Avanue and Seventh Streel In ZOM 19, La Florida distriet. Thls happened
at seven o'clock in the morning as he was on his way to by firewood there. 1wae ñve years old at
the time. He had asked me to go wlth hlm .nel I did so gladly. Upon reaohing the alorementloned
spot and as my father wae about to make the purohase/ a vehicle that wae reerbv epproachsd us
and several persona gOt out. After they oalled his neme they began to struggle with him te put
him in the vehtcte, while my lather reslsted, In the struggle they beganto hit hirn wlth a weapcn.
It saddens me to remember that he recelved a blow on the head that ceused a cut and he started
to bleed. But even then he contlnued to reslst until they managed to subdue hlm; threo person.
suboued him. As for me, he told me to get oway but one of the persons helo me by the arm and
put a gun to rny hsad_ I think that when my father saw that he stopped resisting and got in the
vehiele. Than, once my lather was in the vohiele I waS pushad and fell to the ground face lírst.
The vehicle drove off with my father¡ who was wounded In the head. Aftar that J returned home
and told !hem what had happened (tho hou•• was only about 80 meters from where tha evenls
oceurred¡ (...l."

77, In eddltion, Mr. Chltay might have been one 01 the victims lhal ·the Chitay femily had to
bear, whioh could be oonsiderad e lurther element of evidence in the context of persecution within
which his own abduction and disappaarance can and mus! be seen, Thus, the testimony givan by Mr.
Florenoio Chitay's relatives agree on the existenca of other forced disappesrance victims in the famlly,
namely:

Tho lather Florencio Chltay Nech, and... his brothors José Carlos Chltay N.eh, abdueted in
1985,.. Eleodoro Onlon Camay (husband of Marra Chitay Nech), abduoted and murdored in
1988; Martín Chítay, abducted and murdered in 1990;. Rosa Chitay Aguin, kllled in a
massacre In the hamlet of Semetabaj, along with her months-old son, as well as other lamily
membars whose names remaIn anonymous.S2

78. It rs also worth referrlng te what lhe Inter-Amerioan Court lound in lhe Godln"~ Cru~:

$9 See testimony of Estermerio Chltay Rodrrguez, Encarnaoión Chitay Rodrfguez, Pedro Chitay
Rodrlguez, Ellseo Chitay Rodrrguez, and Marre Rosaura Chitay Rodrlguez.

ea Sea herein the section titled "Forced disappearance of persoos".

" Tostimony of Estarmerio Chitay Rodrigue~, Annsx 1.

" Testimony of Pedro Chi,ay Rodrlguez. Sea elso: Testimony 01 Encarnación Chitay Rodrlguez, Annex
1 .
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(...1 Other than the above, there ha. been ne other attempt by the Governmenr to explaln tne
facts nor eny staternent offered to preve ,hel [.•.) had been kidnapped by cornrnon crlmlnals
or by other persono umelated to the practlce of disappearances existing al thet time, or that
he had di.appear.d voluntarüv, The defensa of the Covemmant teated soiely on the iaok of
díract proof I whlch, as the Court has alrsady said is inadequate and insufficient in cases such
as thls.

[ ... JThe very exlstence of a practica of dtsappesrances is a relevant factor within the
framework set out to establlsh a judicial presumptíon.l!i3

79, Final/y, aceording to the svldence, inoluding the testimonies, and the deterrnlnatlon done
by the CEH, Mr. Chltay's personal and protesslonat condltlone. the relatad tacts with the other
members of the Munioipal Board of Jilotepeque, the context in which the feets took place, as well as
the modus ooerena¡ of the foroed disappearances in the epoqus of the taots, the Commlssion
consideres as preven that Florencio Chitay Neoh was kldnapped by Guatemalan securltv armed forces
on April 1". 1981."

6. EVENTS FOLLOWING THE DISAPPEARANCE OF FLORENCIO CHITAY NECH: THE SEARCH ANO THE
FAILURETO INVESTIGATE THE INCIDENT

eo. To date, the State of Guatemala has not eondueted a sufficient ',nvestigatlon of the events
that gave rise to the instant case and has faiied ro identify and punish those responsible for them.65

lndeed. naither when me vlctlm's forced disappearanee occurred, nor later. after the intemal armed
oonflict had concludsd, did the state carry out an investigation to elarify the forced disappearance of
Mr. Florencio Chitay Nech. despite the fact that -at the time'of the lncldent- the tacts were brought to
the attentlon of the appropriate authorltles so that they might open an enqulry and, as the following
shows, new measures wsrs subsequentlv adopted ter that purpose.

81. On April 1, 1981, aa soon as Estermerio Chitay Rodríguez had told hls famlly what had
happened, Mr. Chitay Nechs wlte. along with thelr two elder sons, Pedro and Encarnación, went to
the slte of the abductlon and to report the incident to the National Pollee. but no prooeedings were
opened into the matter. Later, Mrs. Marta RodrIgue. Quex and her elder sons searohed for Mr. Chitay
Neeh in lhe hospitals end morgues, but dld not find him. In fact, as was established in Admissibility
Report No. 7i07, In its oommunioations with the Commission tha State acknowledged tha existence
of a oomplaint iodged by the famlly in the criminal proceedings.

82. Furthermore, Mr. Chitay's disappearanoe was also made public by the media, The event
was publioly reported on April 25, 1981, at a press oonferenoe held by leadere of the Guatemalan
Christian Demoeratio Party. The reoord also ehows that the news,papers La Hora, Prensa Libre and El
GrÉifico published articles on April 25, 1981, whlch referred to the kldnapping and subseQuent
disappearance of Mr. Florenoio Chitay.ea

" IIA Court H.R.. Godlnez Cruz C.se, Judgment of January 20 1989, Series e No 5, para. 154.

e. The CEH's raport states that Floreneio Chitay Nech's áisappearance took place on December 10,
1980, the clate on wnioh Mr. Chitay Nech suffered the seoond .ttempted abduction at his home in San Martín
d. Jilotepequa. However, lhe áat. of Florendo Chitay Nech's disappearance was April 1, 1981.

" On April 1, 2009. the Slate informed the IACHR that on Maren 2, 2009, the Executlve Director of
the Presidential 5xecutive Poliey Coordfnating Commíssion for Human Rights lodged a complaint for the torced
disappearance of Mr. Florencia Chitay Nech with the Office of the Public PrOS9cutor,

" See testimony of Luis Alfonso Cabrera Hldal90. Also, press reports of April 25, 1981, which
expressly mentlon the name of Mr. Florencio Chitay Nech, e.nd denounce hís abduction and that of othef
leaders of the Christian Democratic Party.
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83. In turno when it was published in 1999. the CEH's Repcrt also desoribed tha situation of
Mr. Chitay as a oase of foroed disappearanoe."'

84. In addition, the record shows that on Ootober 12. 2004, Pedro Chitay Rodrrguez, the
alleged vlctlms son, filed a habeas corpus applicetion wlth the First Criminal Jusrlce of the Peace in
Guatemala Citv, seeking en order to have the otñcíets who nad ilfegally detained his father subrnit a
detailed report en the reasons for his detentlon.

85.0n October 14, 2004, the court acknowledqed receipt 01 the habeas corpus appñcetlon,
ordarad that Flcrenclo Chitay should ba brought betore the court. and that ths aurhoritíes, "oflicials or
persons presumably rasponsible should produce him, present the original or a copy of the existing
procaedings or record, and report on the reasons for thasa events ..... Casa file No. 2452-2004, the
habeas corpus application in favor of Florancio Chltav. shows that ths eourt mada inquirlee with the
National Civil Police·' and the General Bureau of the Penitentiary svsrern." subseoueouv, "after
taking those stsps. the court requssted assignment of tne case to tha pro par tribunal and ir was
assigned to the Second Court of the Lower Circuit for Criminal, Drug and Environmental Offenses.
This court, on Novembar 4, 2004, ruled found the habeas corpus appñcatlon rnadmlssible because
thare was no evldence tnat Mr. Chitay had been datained. Notice of this decisión was given to Pedro
Chitay on Novernber 23, 2004.

86. On March 2, 2009, as a oart of the complianee with the reeommendations set out in tha
merits report, the Executiva Director of the Presldentlal Exaeutive Polioy Coordlnatlng Commlsslort for
Human Rights lodged a cornplalnt for tha forced disappaarance of Florencio Chita y Neeh wlth the
orsce of the Public Prosecutor.

87. Twentv-elqht vears error tne incldent and more than ten years attsr rhe end of the armed
contlict, the forced disappearance of Mr. Florencio Chitay Neoh has not been lnvestiqated by tha
Guatemalan justice system.

VII. CONSIDERATIONS OF LAW

1. OVEAvlEW

88. The Court has reiterated that forced dlsappearance of persons constirutes an illegal aot
that gives rise to a multlple and eontinuing violation of several rights protected by the American
Conventlon, and Involves the disragard of tha obllgation to organiza the State apparatus to safeguard
tha rights recognized in said Convantion.71 Actions calculatad to bring about involuntary
disappearances, to tolerate them, to avoid adequate investigatlon, or tha punishment, as the case may
be, of those responsible, constitute the violation of the duty to respeet the rights recognlzed by the
Conventlon and tO guarantee thelr free and full exercise.72

.7 MemofY of Sí/enee, Volume VIII, Cases presented. Annex 11. case 707. (19991.

• 8 Ruiing of Oetober 14, 2004, of the First CriminalJustice of the Peace in Guatemala City.

" Record of Habeas Corpus Procaeding 2452-2004 of Oetobar 15, 2004.

70 ldem.

" IIA Court H.A., Case of Golburú el 81.. Judgment of Septemb.r 22, 2006. Serie. C No. 153, para.
82; IIA Court H.R., Caseof GÓmez-Palomino. Judgment of Nov.mbor 22, 2005. Sories C No. 136. para. 92;
l/A Court H.R.. Case of 19 Tradesmen. Jud9ment al July 5,2004. Series C No. 109, para. 142.

72 l/A Court H.R., The "Panel B/anea" Case IPanlagua Morales el a/). Judgmenl al March 8, 1998,
Series C No. 37, par.. 90: l/A Court H.R., Case o, Fa/rón-Garbi and Solls-Corra/es. Judgment of Mareh 15.
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89.lndaad. the phenornenon of dlseppeerances ts a complex lorm 01 human rights violation
that must be understood and confrontad in an Integral tashlon." In this connectíon, the Court has
held that.

Forced or lnvoluntary disappearance ís one or tha rnosr serlous and cruel human ríghts
vlolatlona, in rhat it not only produces arbltrarv deprivation 01 Ireedom but places the phvslcal
integrlty, secorltv and the vérv lile of the detainee in dangar. It also leaves ths detelnee utterly
defenseless, brlnging related crimes in lts wake, Hence, it is important for the srats to take sil
measures as mey be necessarv to avoid such aets, to investigate them and te sanetten those
responslbte, as well as to lntcrm the next of kln of the disappeared psrson's whereebcuts and
te rnake reperatlcos where approprtate.?"

90. The Court has held that this offense ls a crime against humanity." In thls same regard,
the sertcuaness of thls scourue, whlch has repeatedly baen asevere blight on the hlstorv 01 our
region, has been noted by the General Assembly 01 the Organi2:ation of American states in resolutlons
666 (XIII-O/B3) and AG/RES.742, which state for the record that "the forced disappaarance of persona
is an affront lO the consclence 01 the hernlsphere and constltutes a crlrne aqainst humanitv."?" and also
that "this praetice is cruel and inhumen, rnocks the rule of law. and underrnines thoss norms whleh
guarantee protection againsl arbitrarv detentlon and the rlght lo personal securlty and safetY.""

91. In a similar vein, the Inter-American Ccnvention on Foread Disappearence of Persone.
adcptsd on June 9, 1994, characterizes thls offense es a erime against humenlty when committed as
part 01 a svsternatlc practice.

92. Artlole l of the aforesald lnstrument makes It an obliuatlon for stetes partles:

b, To punish wlthln thelr jurisdíctions, those persons who commit or atrempt to commlt the
e..trne of forced dlseppeerance of persons and their accornpllces and accesscrles: L.. )

d. To taks leglslative, adrninlstrativs, judlcial, and any other meesures necessary to comply
wlth the eommltments undertakan in lhls Conventlon."

93. For lts part, Guatemalan law has aceommodated rhe principies mentionad ut supra, given
that in 1996 lt inciudad Article 201 TER in lts Criminal Codeo whieh classlfles the crlme of forced
dlsappearanea as lollows:70

19B9. Serias C No. 6, para. 152; IIA Court H.R., GocJfnez Cruz Case. Judgment of January 20 1989, Series e
No. 5, par•. 168-1!i11: and IIA Courl H.R., Vefásquez Rodrfguez Case, Judgment of July 29, 1988, Series C
No. 4, par•. 159·181. Sea also IIA Court H.R" Case of the Massacre of Pueblo Bello. Judgmant of Jenuary 31,
2006. Series e No. 140.

" IIA Court H.R" Ve/ásquaz RocJrlguez Case, Judgmenr of July 29, 1988, Series C No 4, pars. 149­
152. IlifI, Court H.R., GocJfnez Cruz Case, Judgmant of January 20 1!il89, Series C No 5, par•. 157-160.

'4 IIA CoUrt H.R" SI.ke Case. Judgment of January 24, 1998. S.•ríes e No. 36, para. 66.

" IIA Court H.R" Case of GoíburlJ er al.. Judgment 01 Saptember 22, 2006. Serias C No. 153, para.
B2; IIA Court H.R., Case of 19 Tradesmen. Judgment of July 5,2004. Series C No. 109, para. 142.

" Resolution 666 (XIII-O/63) of the Gensral Assembly 01 the Organlzatlon 01 American States.

77 Resolutlon 742 (XIV-O/B41 of the General As••mbly of th. Organizatíon of Amerioan States.

78 Inter-American Convention on Forced Disappearance of Persoos, Anicle Hb) and (d).

" As amended by Oecree 33-96 of ¡ha Congress 01 the Republic. approved on May 22. 1996.
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ltlhe críme of torced dlseppearance te ccmmltted by anvone who, by arder or wtth
euthorlaenon or support cf State euthontles. in any way deprlvea a person or perscns 01 thelr
liberty, for politioel reasons, ooncealing their whereabouts, refusing to reveet thair tate or
recognize theír detention, as well as any publlc official or employee, whather or not thsv ere
msmbers 01 the stats seouritv torcas. who orders, euthorlzss, supports or ecqufesces in such
actíons.

Even if there ís no political motive, the deprlvatíon 01 liberty of one or more persone
consrlrutes the crlrne of torced disappearance when It is committed by elernents 01 the stare
aecudtv torces, who act arbltrarhv, abuslvefy, or with excesslvs force in the performance of
'their dutíes. The crírne of torced disappearance is also eommitted when members of organlzed
grolJps or bends with rerronst, insurgent, or subversiva 91m3, or orherwlse with criminal
intant, cornmlt abduction or kidnapping, particlpating as membere or collabcrators of said
groups or bands.

The crirne Ia considerad ongoing until the victim ts reteased.

Persons found guil'y al tcrced disappearance shall be punished wlth 25 to 40 vsers 01
imprlsonrnent. The death psnaltv shall be Imposed instead of the maximum prlson term
when, as a result or in the ceurse of the forced dlsappserance, the victim sustalns either a
serious or B very serleus injurv, sutíers cermenent mental or psyehological trauma, 01' dles.

94. The ínter-Americen Court has conslstentlv hold that, due to the nature of forced
disappearance and ita orobatlve difflculties, if it has been proved that the state promotes or tolerates
the practice of forced disappearance of cersons. and the case of a spectflc psrson can be Iínked to
thls practlce. either by circumstantial or lndirect evidence. or both, or by pertinent 1091cal lnference,
then thís specific dlsappearance may be oonsídered to have been preven."? Aeeordingly, in the Iíght
of the series of f'acts that are ccnsldered preven in the ínstanr case, the Commission now nrocesds to
establísh the vloleticns of the Convention which, in the case sub ludice, engage the international
responsibllí¡y of the State of Guatemala.

2. VIOLATION OF THe RIGHT TO LIBERTY

95. Artiole 7 of the American COl)ventíon on Human Rights proteet.. the right to personal
Iiberty and stetes that,

1. EVElry parson has the right to personalliberty and security.
2. No one s~all be deprived of his physical liberty except for ,ha reason. and under tha
conditions established bafofehand by tha constitutíon of the State Party concerned or by a
Jaw establlshed pursuant thereto.
3. No one shall be subject to arbitrary arres! or imprisonment.
4. Anyone who Is detalned shall be informad of t~e rea50ns for his detentlon and shall be
promptly notified 01 t~e c~arge or charges again.t him.
6. Any person de,ained 5hall be brought promptly befare a judge or other officer authori>ed by
law to e><ercise judicial power and shall be entitled to trial within a reasonabla time or to be
releasBd wlthout prejudice to tne continuatlon of the proceedings. Hís release may be subject
tO guarantees to assure his appearance for trial.
6. Anyone who Is deprived of his liberty shall be entltled to recourse to a oompetem: court, in
order that the court may decide wit~out delay on '~e lawfulness of his arrest or detention and
order ~is release if ,he arrest or detentlon Is uniawful. In Stetes Parties whose laws provide
tha, anyone who believes ~imsalf to be threatened wilh deprivation 01 his Iiberty is entitied lo
recourse to a competent court In order that it may decIde on the lawfulnes. of such thraat,

,o líA Court H.R., Sámaca Velázquoz Casa, Judgment of November 26, 2000, Series e No. 70, para.
130.
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this remedy mav not be restrlcted or abollshad. The jrrterested partv or another person in hís
bahal! is entítted to seek theee remedies

96. In turn, Article I of the ínter-American conventlon on Foreed Disappearanee of
Persons provldes rhat states partles ro the Convention undertake:

a) Not to practlce, psrrnlt, or telerate ths torced disappearance of persona, even in states
of srnerqencv or suspenslon of individual guarantees¡

b) To punish within thelr jurlsdlctions, those persona who commit cr ettempt to commit
the c;rime of torced disappearance of cereons ene the;( ecccmpllces and accessorles:

e) To oooperate with one another in helping to prevent. punlsh, and ellmínate the forced
dlsappeerance of persone: and

d) To take legislativa, edrmnlstrettve, judicial, and any other measuras necessarv te
comply with the cornrnttments undertaksn In this Convention.

97. As ragards enelvsls of this iatter imernetional instrumento although the report on
admissibility in the lnstant case consldered an examlnation ef its possible violatlon, that posslbllitv
was not provlded for in respsct of Article 11 of the aforesaid instrumento Nevertheíess, in its report of
the merlts, the Commlsslon, in keeping with the ture novit curia principie, which ls solidly supported
by internatlonal case law," and in the Iight of the rnost recent decisiens of the Court, will analvze
ths norrn contalnec in Article 7 of the American Conventlon in connectlon with Articles I end 11 of
the lrrter-American Convention on Foreed Disappearanee of Persono. The laner norm provldas:

Por the purpcses of thls Convention, torced disappearance is considerad to be the ect of
depriving a person or persons of his or their freedorn, in whatever way, perpetrated by agents
01 the state or by persone or groups of persona acting wlth the authorizaticn. support. or
acquiesconca of the state, folJowed by an absence 01 informatlon or a rofusal to acknowladge
that deprtvatícn of freedom or to give information on ths whereabouts cf that person, thereby
impeding his or her recourse to the appllcable legal remedies and procedural guarantees.

98. Anicle 7 of the American Convention 16 a fundamemal guarantea agalnst illegal
detention, in respect of which, the lnter-Amerlcan Court, eiting lts own case law and that of the
European Court of Human Ríghts hes held that:

60th the Inter·American Court and tho European Court of Human Rights" have attaehed
spoclal Importanee to Judicial control of detentions so as to prevent arbitrarinass and lIIegality.
An individual who has been deprlved of hls libarry wlth no judicial centrol. as occuro jn aome
cases of extra-legal executions, must be releassd or immediately braught befare a judge,
because the esaential content of Artieie 7 of the Conventlon lo protectlon of the Iiberty 01 the
individual agalnat Interleronca by the State. The European Court 01 Human Rlghts has afflrmad
that whíle the term "immedlately" must be interpreted aeeording to tha speelal characteristics
of e~eh case, no circumstance, however grave, grants the authorities the power to unduly
prolong the det.ntion pariod without affecting Article 5(3) of the European Convention. " Said

" IIA Court H.R" Case of Hello(/oro Portugal. Judgmant of Auguot 12. 2006. Series C No. 16e, para.
105; l/A Courl H.R., Case of Sawhoyemaxa Indlgenous Communíty, Judgmant 01 March 29, 2006. Series C
No. 146, pera. 186, IIA Court H.R.• Case of Klmef. Judgment of May 2,2006. Series C No, 177. para. 6l.

" Eur. Court HR, Aksoy V. TlJrkey, judgmont of 1a Oooember 1996, Reports 01 Judgments and
Oeolsions 1996NI. para. 76; and Eur. Court H.R" Brogan and Othors Judgment 01 29 November 1988, Series
A no. 145-8. para. 58. cited by thel/A Cour! H.R. in tha Srinchez C.se. op.eil" para. 84.

" Eur. Court HR. Brogan and Others judgment 01 29 Novombar 1966. Series A no. 145-8. par•. 5B­
59. 61·62, in IIA Court H.R" 8&maca Volásquez Case. par.. 140; casrillo Parruzzi et al. Casa. para. 108;
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Court emphasized "thet detentlcn, not reoognized by the srate. of a person oonstítutes a
complete denial of sald guarantees ano one of the most sertous forms ot víolatlcn of Article
5. "84

99. The Court has also found that "while the State has the right and the obligation to
guarantee its securltv and to maintain pubJic order, its power ís not unllrnited, as it has the dutv, et
all times, of applying procedures tnat are In accordanee with tns Law and thet respsct the
fundamental rights of all lndívlduals under lts lurlsdlctlon ano, In this regard, it must conduct íts
actlons within limits and according to procederes that preserve both pubiic safety and the
fundamental rights of the human person."".

1OO. In particular, paragraphs 2 and 3 of the Article under anatvsís orctect all persona
from illegal and arbitrary arrest, respectlvelv:

[aleeording 'o the lirs, of ,hese regulatory provisions, no ono ahaU bo deprlved ot his personal
llbertv except for reasons. cases or circumstances specilically established by law (material
aspect) but, also, under strict eonditions establlshed beforshand by law (fonmal esneotl. In the
ssccnd provision, W6 have ·3 .condition according to which no one shall be subiect te arrest or
imprlsonment lor causes or rnethods that - although qualífied a. legal - may bs consldered
inoompatible regarding for the fundamental rights of the individual, because they are, among
other matters, unreesonable, untoreseeable or out of propcrtlon.s"

101. The ínter-Amerloan Court has also sald that,

lo ..] the Convention provídea that detention of sn Indlvldual rnust be subiect to court revtew
wlthou't delay, as a means of control te impede arbitrary and unlawful uetentlons. whoever le
deprived of his or her Ilberty without a court arder must bs set frse or lmrneuíatetv braught
befare a judge.57

102. The Commission has also polnted out that detentlon lor improper purcoses is i~ itself
an extraleqel punishment or sentenee without trial vlolated the guarantees inherent in the right to a
fair trlal. As the Inter-American Court has ruled, "Itlhe kidnapping of a person ls en arbltrarv
deprtvaticn ot llbertv. an infríngement of a detainee's rlght te be taken without delay before a1judge
and to Invoke the appropriate procedures to review the legaíiW 01 the errest, 1'11 in viol.don of
Artide 7 of the Convention.""

and Sánehez Csse, para. 84.

,a Eur. Court HR, Kurt v. rurkey. judgment 01 25 May 1998, Reports 01 Judgme~ts and Dacislons
1998 iII, para. 124, In IIA Gourt H.R.. 8ámeee Velásquez Case, para, 140; Case of Villagrán Morales et al. et
al., para. 135; and Sánchez Case, para. 84,

.. IIA Court H.R.. Cese of Juan Humberro SánchBz. Judgment 01 June 7, 2003, Series C, 1'10. 99,
para. 85, See also Case of Hi/eire. Constan/lne and aanjamln ar al.. Judgment 01 June 21, 2002. Serles'C No.
94, para, 101; Sámece Ve/ásquez Case, Judgmem 01 November 25, 2000. Series e No. 70, par•. ' 174;
Durand end !Jgane Case, Judgment 01 August 16, 2000. Series G No. 68, para. 69; and Castillo Petruzzi et
el, Case, Judgment of May 30, 1999, Series C No, 52, pers. 89 and 204,

" l/A Gourt H.R., Case of che Gómez Paqulyauri B/othe/s. Judgment 01 July 8, 2004. Serle•.C No.
110, para. 83; l/A Gourt H.R.. Case of Juan Humberto SánchBz. Judgment 01 June 7, 2003. Serie. e No. 99,
para. 78.

" See, IIA Court H.R., Case of Ga/ela Asto and Remírez Rojas. Judgment 01 November 25, ,2005.
Series C No. 137, para. 109: IIA eourt H.R., Case of Palama/a Iriberne. Judgment 01 November 22, '2005.
Series C No. 135, para. 221; ilA Gourt H.R., Cesa ofAcosta Calderón, Judgment 01 Jun. 24,2005. Serias C
No. 129, para. 76.

" l/A GOUrl H.R., VeMsquez Rodrlguez Case, para. 155.
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103. It ís precisely beceuse cf the need to proteet the individual against sueh
Infrlnqsrnents that the provlsíon under exarnlnetion estebllshes "posltlve oblígatlons that impose
specific or speclal rsquirements both on [ ... ] the State and on thlrd parties ecting with their
tolerancs or consent. ,,89

104. With particular referenee to forced dlsappearance. the lnter-Arnerican Court hes
conelstentlv statsd rhat this practlos "representa a phenomenon of erbltrarv deprlvatlon of llbertv
[ ... ] in víolation of Article 7 of the Convention.?"?

105. Moreover. from its earliest" ¡O its most recent case law," the Court has rnalntalned
that. in analyzing an alleged forced disappearance, the Tribunal should bear in mind that lt
constltutes a muitiple and continuovs vlolatlon of many rlghts.

106. Thus, i¡ has statec that its nature as a contlnuous and multipie vlolatlon is reflected
in Articles 11 and 111 of the lnter-Arnerlcan Conventlon on Foreed Disappearance ot Persons, the
treveux preperetotres ¡hereof," ano in its preambla." as well as in Articla 1.2 of the Declara¡ion 0'1 the
Protectíon of all Persona from Enforced Disappearence adopted by the UN General assembly in 1992. In
connection with the foregoing, the Court has held that

.... -'~

Forced disappeerence eomprises a vtolatlcn of different rights that continuas by the wili 01 the
afleged perpetrators, whc perpetuare the vlolation by refusing to provide lntcrrnatlon on tha
víctlrn's whereabouts, Aceordlngly, in analyzing en alleged foread dlsappearance i¡ shouid bs
borne In mind that the deprivation 01 the lndlvldual's libertv shculd ontv be reperded as the
beginning of SI cornplex violetlon thst la orolonsec over time unrn the fate ano whereaboute 01
the alleged víctirn become known. Based on the for9golng, it ts necessarv, therefore, to
consider rhs torced dlsappearence ovara" as a seperate and contlnucue or permanenr situatlon
with multlple elaboratelv lntsrconnected slements. Consequentlv, baaring in mind the case
law of the Court in Interpretinq the Amerloan ccnvenuon and -for thcse States that have
ratltled lt- the Inter-American Convention on Forced Disappearance 01 Persons, the enalysis of
a posslble lorced dlaappearance should not adopt • divided and compartmantalized approach.

" IIA court H.R.• Case of Juan Humberto Sánohez. Judgment 01 June 7, 2003. Serie. C No. 99.
pars. 81(4) to 81(6).

" IIA Court H.R.. a.maea Vel.squez Case. Judgment of Novembar 26, 2000. Series C No. 70, par•.
142; IIA Court H.R., Godlnez Cruz Case. Judgment of Jenu.ry 20 1989. Series C No. 5. pars 163 and 193;
ilA Court H.R., Case of Fairl/in-Garbi snd Sorrs-COrraIBS. Judgment of March 15, t 969. Series C No. e, pars.
155 and 18e.

S! itA Cour¡ H.R., Vel;jsquez Fladrlguez CSSB. Judgment 01 July 29, 1988. Series C No. 4, pera.
155; líA Court H.R., Case of GaíburO et el.. Jud9ment of Sep¡ember 22,2006. Series C No. 153. pars. 81-85,
and IIA Court H.R., Case of GÓmez-Palomlno. Judgmem 01 Novamber 22,2005. Series C No. 136, para. 92.

" IfA Court H. R" Case of Tíu Tojin, Marits. Repara¡lons. and Costs. Judgmen¡ 01 November 26,
2008. Series C No. 190; I/A Court H.R" Cese af Hellodoro Portugal. Judgmant of August 12, 2008. Series e
No. 18e, par.. 106.

" Annual Raport 01 the Inter-American Commission on Human Rlghts 1987-1988, Chapter V.H. This
crime "is permanem bec:ause it is committed permanently, rather than instantaneously, and it continues while
the person romain. disappaared" /OEA/CP-CAJP, Rapor¡ of the President 01 tha Working Group responslble for
examine the draft Inter-American Conventlon cn Foroed Dis.ppaarance of Persons, doc. OEAISar.G/CP/CAJP·
925/93 rev.1, 01 Januery 25, 1994, p. 10).

94 Preamble of the InterMAmerican Convention on Forced Disappearance of Persons, which oonsiders
"that the torced disappearanc8 of persons violatas numerous non"derogable and e&sential human ríghts
enshrined In the American Convention on Human Rights, in the American DecJaration of the Rights and Duties

~_..' of Men, and in ¡he Universal Declara¡ion of Human Rights."
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tocusing separately on the detentíon .. or posalble torture, or the rísk of losa of llfe, but look at
tne comptete sst of facts presentad in the case under consideration to the Court.!lS

107. In the ínstant case, the Commission has demonstratad that Mr. Horenclo Chitay
Nech was unlawfully detalnsd in Guatemala Ciw by state agents as part of a persecution that had
begun when he took office as First Councilman at the Municipality of San Martfn de Jllotepeque,
Departrnent of Chimaltenango, and that, to date, his wharaabouts ara unknown. Accordingly. it ls
fair to say that Florenclo Chitay Nach's right te persone! llbertv, recounlzec at Articla 7 of the
Convention. has been violated and, to this day, continuas parmanently to ba so by vlrtue of his
torced disappaaranea.··

108. The víctlrns detention was rnade without regard ro env rula 'ser down for that
purpose in Guatemalan law and did not rneet tha legal raqulrements for lts proprietv, Mr, Chitay
was not informed of the raasons for his detentlon, and it Is crear that its purpose was not to brlng
him belore a cornpetent euthorltv ro determine whether or not it was lawful. Nor did the State offer
any arguments ro show that Mr. Chitay had been caught in flagr<mta deliero when he was detalnad.

109. Funherrnore, the absenee of this set of minimum legal protectlons, a fact not
contested by the SUte in the lnstant case, is eonsistent wlth a pattern of vlolations of thls tvpe that
exlstsd at the time that the events occurred. lndeed, as mentioned, the dimensione and
characteristios of this svsternarto practlce in Guatemala haya been confirmed by the CEH,97 by the
lntsr-Arnerlcan Commission in various cases that it has processed, and from informatícn gethered by
the Commíssion In the course of on-slte vlslts and general reporte prepared on the sltuation in rhat
eountry In performance of its mandare.

110. Tha violence, unlewtulnees. lrnpunltv, and, in generai, the modus operendt used to
carry out detentions were typlcally the first step In'a sequence of criminal acte that culmineted, wirh

,_ ..' preclous few exceptlons, in the forced dlsappeerance or arbltrarv execution of the victirns.

111. In Iíght of the foregoing consideratlons, the Stete of Guatemala is responsible for
violating Anicla 7 of the American Conventlon, in conjunctlon with Article 1.1 thereof, and for
violating Article i of the Convention on Forced Disappearance, in conjunction wirh Artiele 11 thereof,
with raspect to Florencio Chitay Nech.

3. VIOLATION oF 'HE RIGHT TO HUMANE TREA,MENT

112. Article 5 of the Conventlon, provides in its pertinent paragraphs that

1. Evary parson he. the right to hava his physleal, mental, and moral integrity re.peeted.

2. No one ehaU be subjeeted to torture or to cruel, inhuman, or degrading punishmant or
treatment. AII persone deprived 01 their Iiberty shall be treated with respaet for tha inherent
dignity 01 the human perMn .

., IIA Court H.R.. Gase of Haljodoro Portugal. Judgmant 01 August 12, 2008. Series e No. 186, para.
112.

" IIA Court H.R., Case of Heljodoro Portugal. Judgment of August 12, 2008. Series e No. 186. para.
113.

97 Far more on this point, see MemolY of SlIenc8, publl$hed in 1999; and Report on 'the Inter-Diocesan
Project on the Recovery 01 the Historieal Memory 01 the Human Rights Offiea 01 the Arehdioeasa 01 Guatemala,
GLlstema/a, Never A9sin.
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113. It has been accreditad that Mr. Florancio Chitay Nechs uniawful arrest and
subsequent torced disappearanee are imputable to the srate of Guatemala.

114. In relation to the foregoing. lt should be recalled thet a person that has been illegally
detained is in a state of greatar vulnarabili¡y, and lherefora axposed 10 the potenlial risk that othar
righls are violatad as well, such as the righl to humane treatment and 10 be treated with respect for
thair dignitV."'

115. As mentloned, Mr. Chitay was forced to flee 10 Guatemala City as a result of the
aots of vlolence unleashed in the rnunlcíoalltv where he performed his offieial functions. As will be
shown in the section thal examines the violation of the rights of the family, that entallad a serious
attaok on the mental and moral integrity of the vlctlrn and hls family, who were compelled to
exeoure a radical change of ntesrvte, something that did not entall a stop to the danger and
persecution, ot the attendent fear and anxletv.

116. The Commtsstcn also established that Mr. Chitay was detained in a violent manner
and wlth use of force In the presence ot his ñve-vear-cld son, which ctrcurnstences constítute. per
se, a vlolaticn of his mental and moral integrÍly, lndeed. in the prevailing olimate of violenee and
persecution in Guatemala, .upon finding himself accostad by armed indlvlduals and prasumably
knowing the tate that he probebly taced after the rnultlple persecutíons and threats that he had
suffered, it ls olear that Mr. Chitay rnust haya felt immense fear and anxletv not only about his own
tate, but also that of his son who was with hlrn,

117. As the IACHR has notad, it was common practioe for those who carriad out
kidnappings in pubiíc re do so wlth as mueh agg'esslon is poeslble, brandishing their weapons at
any wltnesses, bvstanders, street vendors. persons with the vlctlrns. neighbors, etc" using extreme
force to apprehend the victim -man or woman- end put them in the vehiele they have brought for
that purpose, if necessary dragging and beating in order to do SO.9'

118. Furthermore, as early as the cases of vetésauez Rodrfguez and Godfnez Cruz, the
Court had determined the exietence of torture prior to death slnce such cases entall prolonged
detention without anv means of judicial control. '00

119. In connection with the foregoing, the facts recorded by tha IACHR in its "pecial
reporl on Guatemala in 1981 prove eloquent. In this regard, in describing the brutal treatment to
which persons detained in the same environment as Mr. Chilay were typicaliy subjected, tha
Commission noted that,

r...lThe clear purpose is to create panic and intímidation among the other persons present and
systematically {... ]. In sorne instances they are taken, as lln exception and for very short
periods, to military barracks Of police stations for quastioning. Later they almos! always
appear mutllated and with signs of having suffered brutal torture, floating in the rivers, inside
plastie bags, thrown on the streets, in highway ditehas or in gorgas.

" I/A Court H.A" Cese of Beld.ón·Ga,cla. Judgment of Aprll 6, 2006. Series C No. 147, para. 119;
I/A Court H.R., Case of L6pe.-Alv",e•. Judgment of february 1. 2006. Series C No. 141, para. 1041 I/A
Court H.A., CesE! of Juan Humó.no Sénchez. Judgmenl of June 7, 2003. Series C No, 99. para. 96. Sea aiso
in this regord, ECHR, Case of Ire/and v. rh. Unired Kingdom, Jud9ment of 18 January 1978, Series A No, 25.
para, 167.

" IACHR, Third Report On the Sítuatían af Human Aíghts in tha Rapublíc of Guar.mala. adopted on
Octobar 3, 1985, Chaptar 11, para. 16.

,o0 liA Court H.R., Valf¡squez Rodríguez Case, Judgment of July 29, 1988, Series e No. 4, para.
.'._ " 1561 liA Court H.R.. Godfnez Cruz Casa. Judgmam 01 January 20 1989. Serias C No. 5, para. 164,
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As a rule, when rhe bocHes are discovered, thev appaar brutally disfigur.d, nude and without
docurnents ot signo 01 identilleation. In many instanoas thev have been bumed, thrown into
the ocean or into de mouths or craters of votcances. Also, as it has been possible to escertaln
in a farge number of cases, eapeclatlv when dealing with members of Indran or rural
communltlss. whose populatlcns have been decimated Quite frequently. their bodies have
been found alraadv decornpcsed and rottlng, buríed together in large cernrncn graves. 1.. ,]'01

120. The Court has concluded since ns earllest case law on sueh mstters that

I... J investigatíons lnto the practica of dlsappearances and the testimony of vlctlrns who haya
regained their IIberty show that thcse who ara dlsappeared are often subiected to rnerclless
treetment. including al! tvpea of indignities, torture and other cruel, inhuman and degrading
treatrnent, in vlolaríon 01 the rlght to physlcat Integriw r.eognized in Article 5 of the
Conventioo. , 0 2

121. With reqard to tha possible length of Mr, Chitay's unlawful detention, even thouqh
there ie no evídence in the reoord Irom whieh to determine preciselv how long ha wes detained
before he dlsappeared, the Commission finds that, as the Court has held, even if the unlawful
detention has only lastad a short time, it is suffieient to constitute a vlolatlon of mental and moral
lntegrltv. 103

122. Attention should also be drawn to the evidence thet, in splte of the sesrch
conducted by rnernbers of Mr. Chitey's, the complaint they filed with the National Pollee, and the
publle announeement rnade by the Christian Demoeratie mcvernent, thev never hed eny contect
with hirn again or news of his whereabouts. In keeping with the svstematic practlce to whlch
dstalnees were subrnitted during the abovo-mentioned period, one of the standard measures
adopted in their respect was preeisely that of keeping thern utterly lncornrnunlcado. clearly wlth the
objeetive of subjectlng them to vioient interrogations and erasing any trace of the subsaquent
extrajudiciai executlon whieh they usuauv underwent. In thiS regard, the Court has held. "Proionged
and coerclve isolation is, by natura. cruel and inhuman treatrnenr, harmful ro the mental and moral
integrity of the person and the right to dignity inherent to the human being, "104 This isoletion from
the outside world produces moral and psychological' suffering in any person, places him in a
partlcularly vuinerable positlon, and inereases the risk of aggression and arbitrary acts In prison, \05

Aeeordingly, the Court has lound, "Under International human rights law it has been establlshed
that people are to be held incommunieado during detention only in exeeptional situations, and that
to do so may constitute an aet eontrary to human dignity ."\06

10\ lACHA, Repon on rhe Síruarion of Human Rights in the Republic of Guatemala, adopted on October
13, 1981, Chapter 11 B, para. 3.

102 líA Court H.R., Ve/ásquez RorJrfguez Case, Judgment of July 29, 1988, series C, No. 4, pa". 156
end 157.

'03 IIA COu!t H.R" Case Di the Gómez P.qulyauri 8rorhers. Judgment 01 July 8, 2004. Series C No.
110, para. 108; and IIA Ceurt H.R" Case of Juan HumbortD Sánchez. Judgment 01 June 7, 2003. Series C
No. 99, para. 98; l/A COU!t H.R" Cantorol Senovldes Case. Judgmenr 01 August 18, 2000. pars. 83, 84 and
89.

lO" IIA Court H.R., C.se of Feir~n-Garbiand Sofis-Corrales, para. 149; IIA Court H.R., Godinez Cruz
Case, para. 164 and 197; and IIA Court H.A., Velásquez Rodrlguez Case, par•. 156 and 187.

\0' IIA Ceur! H.R" Castillo Perruzzl et .1. Case, para. 195; end IIA Court H.R" Suárez Rasero Case,
pare. 90.

\06 l/A Court H.R" Camoral Senavldes Cose, para. 82; and IIA Court H.R" Suárez Rosero Case, para.
90.
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123. Flnally, the State is etsc responslble for failing to conduct a serious tnvesrlpatlcn of
Mr. Chi,ay's unlawful detention and torced disappearance. In that respect. the Coun has determined
that the absenoe of effectlve remedies is an additional source of sufferinq and anguish tor ths
alleged vlotírns and thelr nsxt 01 kln, '07 who, in the lnstant case, more than 28 years slnca the
dlsappearanoe 01 thelr loved one, have not found lustlcs, as will be examinad in tbe sectlen that
deals wlth the vlolatton of Artlcles 8 and 25 DI the Amarican Convention tlntre),

124. As regards Mr. Chitay's lamily, and without prejudlce to the deeper raview of the
toplc that will be oonducted in analyzing the víolaticns of Artieles 17 and 19 of ths Convention, the
Commission would like to underscore thar on repeated occasions, ths Inter-Amerioan Court has ruled
that "the next of kin 01 the vlotirns of humen rights vlolatlons mav, in turn, beeome vlctlms" (ínfra).'o'

125. lndeed, speoilically wlth regard to toread dlsappsarances, the Court has establishsd
that

l [the vlolation of lthel relatlves' mental and moral integrity Is a direct conssquence of
[ lforced dlaappearance. The clrcurnstances of such dlsappearances genarate sullerlng and
angulsh, in addition to a sense of lnsecurítv, trustratlon and lmpotence In the face of the
pubftc authorltlea' failure to investigate. 109

126. To sumrnerlze. the illegal and arbitrary errest suflered by Mr. Chltav, with the
aggravating factor that it was oarried out in frcnt of his son and was the final lncident in a continuous
and oppresslve procesa of persecutlon, their foroed reiocation frorn thalr home to anaure the family's
survival, his subsequent dlsappeerance, the lnherenr brutalltv 01 that practtce. and the failure 01 the
[ustlce svstern 10 ect. sean against a backdrop 01 sarious human rights vloletlons. allow it to be
clatrned oonclusively, in accordance wlth the standards of sound judgmant and with a giobal

..,_... perspectlve 01 the facts 01 the case, that Mr. Florenclo Chitay and the rnernbers of hls family havo
been victims of vloretlone of Articte 5 of the Convention, in conjunorlon wlth Article 1.1 theraof.

4. VIOLATION OF THE RIGHT TO LIFE

127. Artlcie 4(1) of the Convention providas that:

Every person has the right to have hls /jle respect.d. Thio right shall be protected by law and,
in general, from the mOment 01 conception. No one shall be arbítrarily deprived ot his life.

128. As the Inter-Amarioan Coun has reiterated, lha right to lile is a prerequisite for the
anjoyment al ail other human rights and if it Is no! respected all other rights are meaningiess.'1O

r...) The right to lile plays a kay role in tha Americen Convention as it io tha essemlal corollary

107 ilA Court H.R., Case of the /tlJMgo M8ssacres. Judgment 01 July t, 2006. Series C No. 148,
para. 261. Se. also IIA Court H.R., Case of rile -Maplrlpón Mass8cre". Judgment of September 15, 2005.
Serieo C No. 134, para. 145; ilA COUrt H.A., C.se of the Mf1ssacre of plJebla 8BI/O. Judgment 01 January 31,
2006. Series C No. 140, para. 145; IIA Court H.R.. Casa of rhe Molwana Commun/ry. Judgment 01 June 15,
2005. Series C No. 124. pera. 94.

106 IIA Court H. R.. Cf1stil/o P~ez C.se, Raparetions (Art. 63.1 American Convention en Human Aights).
Judgment 01 Nevember 27, 1998, Series C No. 43, pare. 88. See a190: IIA Court H. R., Case of the Mass.cre
af Pueblo 8ella, Judgment 01 January 31,2006, Series C No. t40, para. 154.

'o. I/A Court H.R., B/ake Case, Judgment al Januery 24, 1998, pera. 114.

110 l/A Court H.R.• The 'Streer Chlldren" Case 1Vlllagrlin More/es er a/.l. Judgment 01 November 19,
..'._. 1999. Sarles C No, 63, para. 144.
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for reallzatíon of me other rlghts. 11 1 When the right te lita ls not respected, ell other rights
leck meenlnq, The states nave the obligation to ensure creatlcn ot the ccndlncns requlred to
avoid vlctetions of this inalienable rlgh! and, apectñcallv, the duty of avolding vlolatlona of thlo
rlght by lts agent. [... ).'"

129. Indeed, compliance with Anicle 4 in connecticn with Aniele 1.1 of the American
Convention, not only presupposas that no one shaH be arbitrarily deprived of theír life (negative
obligationl. but also requires states te adopt all appropriate measures to protect and preserve the
rlght to life (posltíve obllgation). in keeping with their dlJty to ensure to all persons subjsct to thelr
jurlsdlction the free and full exerolse 01 rights. '" In thls respect, the Coun has held that,

1... J This active protectlon of the rlght to IIfe by the State not only involves íts l.gIslotor., but
the entire state lnsrlrutlon and those that must protect the securltv, being thess ajther poliee
torces or armed torces. Based on the atorarnenttoned, the States must adopt tne nscessarv
msasures not only tO preverrt and punlsh tha deprjvation of life as a consequenca 01 criminal
aets. but algo te prevent arbttrarv executtcne by thelr own pollee force l. .. ]1 \4.

130. Spacifieally wíth reterence to violation ot the right te Iife in the framework 01 the
torced disappearanee of persone. the Court has found thst one ot the multiple vlolatlons of the
Convention that torced disappearance entalts is

l.•. ] secret execution without trial, followed by oonceelrnent of the body to ellminate any
material evidence ot the crime and to ensurs the impunity of those responsible. This is e flegrant
violation of the right lo Iife, recognized ín Artlcle4 of the convsntton I... J"'.

131. According to the facts that the Commission takes as preven. the forced
disappearanee 01 Mr, Florenclo Chitay Nech was commined in aclimate 01 vioienee and persecutlon
against indigenous leaders, trade uniorusts, ccoperetlve ectlvlsts, poli tical lsaders. or anyone

.-' suspected 01 links to subverslve groups or of having dlfferent ideologieal views,"6 and he was
executed by agents 01 the State.

1\' IIA Court H.R., Case of ¡he Miguel Castro-Castro Prison. Judgment 01 November 25, 2006. Seríes
C No. 160, pera. 237; IIA Court H.R" Case of the Mass.ere of Pueblo Bel/o. Judgment 01January 31, 2006.
Series C No. 140, para. 120; I/A Court H.R., Case of HuI/ca Tees•. Judgment of Mareh 3, 2005. S.rl.s e No.
121, para. 65.

'" IIA Coun H.R" Case of Montero Arenguren er el. IDetentlon Center of Catla). Judgment of July 5,
2006. Seri.s C No. 150, para. 64; IIA Court H.R" Case of Xlmenes Lopes. Judgmen! of July 4, 2006. Series
e No. 149. para. 125; IIA Court H,R., Case of BaldeÓn-Garefa. Judgment of April6, 2006. Sories e No. 147,
para. 83; Sea also, Human R/ghts Commitree, General Comment 6/1982, parB. 3 in Compilaríon 01 Ceneral
Reeommendatíons Adopted by Human Rights Traaty Sodias, U.N.Doc.HRI/GEN/1fRav 1 at 6 (1994); Human
Righrs Commlttee, Ganaral Comment 14f1984, para. 1 in Compllation of General Recommendatlons Adopted
by Human Rights Traaty Bodies, U.N.Doe.HRI/GENI1fRav 1 at 18 (19941.

'" IIA Court H.R" Case of Vargas Areco. Judgment of September 26, 2006. Series C No. 155, por•.
75; IfA Court H.R., Case of the Ituango Massacres. Judgment of July 1, 2006, Series C No. 148, para, 130;
IIA Court H.R" Case of the /ndlgenous Communiry Sawlloyamaxa. Judgment of Mareh 29, 2008. Serie. e No.
146, para. 152.

,>4 IIA Court H.R" Case of the Miguel Castro-Castro Prlson. Judgmont 01 November 25, 2006. Series
C No. 160, para, 237; IIA Court H.R., Case of the "Maplripán Massaere". Judgment of September 15, 2005.
Series e No. 134, para. 231; IIA Court H.R" Case of Hullca Teese. Judgment of Moreh 3,2005. Series e
No. 121, pora. 66.

'" IIA Court H.R., Case of the Coracazo, para. 50(al; Volásquoz Rodr[9ua, Case, Judgment of July 29,
1986, pora. 157.

\lO Soe section hareln entltled "Establlshed Fact.".
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..-i 132. Furthermore, it is clear that the pattern of forced dlsappearances and exterrnlnetion
toterated and prometed by the State 01 Guatemala during the psrlod of the armed conñlct. gave rise
to an environment incompatible with effeotive protection of the right to Iife.

133. If one also considers that, as the Court has deterrnlned, when a person has
disappeared in vlolent circumstances and remained disappeared for several years it la reasonable to
presume that he has been killed,117 the evídence is sufftclent to oonclude that the stste of
Guatemala violated Mr, Florencio Chitay's right to lite. Indeed, the evidence mentioned up to this
point Is sufficiently oompelling reasonablv to presume that Mr. Florenclo Chítav is dead and to hold
the State of Guatemala responsíble. In this respect, lt should be mentioned that in a context of
systematic and widespread torced dlsappearances suoh as the one described aboye, end with the
elrn of "ensuring the permanence ot these effeots and lrnpunttv for the acts, the bodies of viotims
were dumped in rivera, lakes, or the sea, burled in hidden graves, or disfigured in order to prevent
their identifioation by mutilating their body parts, dousinq thern with aoid, and burníng or burying
the bodles or poseesslons. """

134. Furthermore, according to the Court's oonsistent lnterpretatlon of Article 4 In
connection wlth the general dutlss set forth In Artlcls 1.1 of the Convention, the State not only has
negativa obligations, but also positiva ones that require is to adopt all the "necessary rneasures. not
only et the legislative, administrative and jUdicial levels by the issue of penal norms and the
establishment of e lustlce svstern to prevsnt, eliminate and punish the deprivation of Iife as a result
of criminal acts, but alsc to prevent and protect individuals from the criminal acrs of other
individuals, and investigate such situations effectívely".'"

'-.-'"

135. In oonsíderation of the above, the State of Guatemala violated Article 4.1 of the
Convention, in ccnjunctlon with Artiole 1.1 tbereot, with respeot to Florencio Chitay Nech, in thar
agents of the Guatemalan State wers responslble for hls forced disappearance on April 1, 1981.

5. VIOLATION OF THe RIGHT ro JURIDICAL PEASONALlTY

136. Article 3 of ths Arnerlcan Convention provides that "Every person has the ríght to
recognition as a person before the law."

137. This provlsion enshrines the right of every human being, based on their oondition as
such, to be reoognized as a person under the lavv, Thus, the Inter·American court has held that
"every human parson is endowed vvith jurldical personalit y, which imposes Iimits to State power.
The juridical oapacity varies In virtue of the juridical condition of eaoh one to underteke certein acts.
Yet, although sueh capacity 01 exerclse varies, all individuals are endowed with juridioal personality.
Human rights reinforce the universal attribute of the hUman person, given that to all human beings

,,' l/A Court H.R., Caso 01 tho Caracazo, para. 50(0); IIA Court H.A., Bámac. Velásquez C~s•.
Judgment 01 November 25, 2000. Series C No. 70, pBrB. 173, citing IIA Court H.A., e.stJ'llo P(¡ez Case,
Judgment 01 November 3, 1997. Series e No. 34, par•. 71-72; l/A Court H.R., Neira Alegr/. et el. Cese,
JudgmBnt 01 January'19, 1995. Series e No, 20, para. 76; I/A Court H.R., Gor:Jfnez Cruz Csse, Judgment of
January 20 1989. Seri•• C No. 5: par.. 198; .nd IfA Court H.A.• VeMsquez Ror:Jrl(Juez Case, Judgment of
July 29, 1968, Series e No. 4, par•. 157 and 188.

'" Memory of SI/enee, Volume 11, Human rights violation. Bnd acto of violence, pp. 423.

'" i/A Court H.R., Ca.e of the Messecre of Pueblo Bello. Judgment of January 31. 2006. Series C No.
140,

,,_., para. 120.
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correspond likewise the juridicaJ personaütv and the protection of the Law, incepsndenttv of her
exlstentlat or [urldícal condition."120

138. Recognition of juridical perscnalltv Is an essential and necessarv prerequlslte in order
to hold and exercise all rlghts, slncs wlthout lt, a person does not enjoy tne protectíon ano
guarantees that the law offers, slmplv because they are Invisible to it.

139. By lts very nature, lorced dlseppaarance 01 persona seeks the juridical annulment of
the individual praolsetv in order to remove them Irom the protectlon that the laws and justice aftord
them. Thus, the apparatus of rspresslon ensures that persons may be dsprlved 01 thelr rights with
tmpunltv by placing them beyond the reach 01 anv possible judicial protectlon. The aírn of those
who perpetrare forced disappearance is to opérate outslde the law and conceal any evidence of
crime, thereby seeking to avert its lnvesttqatlon and punlshrnent. and prevent the person or thelr
next of kin from filing suít ot, in the event suit is Iiled, frorn aeeompllshing a positive resurt.

140. The Commlssion has establlshed In thls respect that,

[O}isappearance seerns te be a rnethod used to avold enforcing legal províaíons establlshec te
defend individual freedom, physical integrity. the digniry and the very lilo of the persono Tho
cornmtsston has pointed out that thls procedure in practlce makes lnoperatlve legal rules
enacted in sorne countries to avold unlawful detentlon and the use of phvslcel and
psvcholoqlca! ccerclon against detalnees [.. ,].121

141. The Cornrnlsslon atso notes that since its aarliest case law. the court has
conslstentlv found that foroed disappearanee 01 persons cornprlses multiple cffenses (supra),'22 In
thet connection, it has ruled that

l. "j forced disappearance ccrnprlses o violation 01 dlfferent rights thet continuas by the will 01
the alleged perpetrators, who perpetuats the violarlon by refusing tO provlde informatlcn on
the vlctlrns whereabouts I... l. Accordingly, analvsis of a possibla tcrced dlsappearance
should not adopt a dlvlded and cornpartrnentallzed aporcach. focusing separatelv on the
detentíon. or possible torture, or ~he rlsk of loss of life, bu! ¡ook al the complete set of facts
presented in the case [, .. l.123

142. This multiple violatíon 01 a person's human rlghts js possible lor the very reason that
the latter is held outside 01 the law and deprived of their jurldlcai personality. Aecordingly, and
beering in mind. moreover, the continuous nature of this crime, the Commjssion, although It Is
aware that death extinguishes the individual's jurldical personality because they can no longer be
persons with rights and dutles, conoiders that in the case of forced disappearance it is not possible
to establish that extinction of juridical personaJity and because It Is impossible to determine whether
or not the person js still alive. Therefore, one of the multiple rights ebridged by forced disappearence
is the right 01 victims of this preetice to recognition of their juridical personalitY. Furthermore, the

120 IIA Court H.R, Advisory Opiníon OC' 17/2002. Jurldlcal Condition and Humen Rlghrs of the CMld.
Parte IV, para. 34,

'21 Inter-Amerlcan Commisslon on Human RIghtS. Annual Repor! 19B6-87 Chaptar V. 11.

m IIA Court H.R., Case of Heliodoro Portugal. Judgment of Augus, 12. 200a. Series e No. 186,
pera. 106; IIA CoUrt H.R.. Cesa of (iolburú er al.. Judgmant of September 22, 2006. Series C No. 153. pers,
81-85; IIA Court H.R., Case of GÓmez:-Pa/omlno. Judgmem of Novembar 22. 2005_ Serie. C No. 136. para.
62; l/A Court H.R.. Velásquez: Rodrlguez Case. Judgment 01 July 29. 1988. Serie. C No. 4. por.. 155.

", l/A Court H.R.• Case of Halladora Portugal. Judgment cf August 12.2008. Series C No. 1B6. para.
,./ 112,
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Commíssion finds that the rnechenlsrn through whioh violetlon of all the other rights infrlnged by
torced disappearanee is souqht and aehleved is preeisely deprívatlon of jurídical personality.

143. In relation to the foregoíng, the Commission ls consclous that the lnter-Arnerlcan
Court found in the Bámaca Velásquez Case that the Inter-American Convention on Poreed
Disappearance of Persons does not refer exprssstv to jurldlcal oersonalltv among the elements that
typily the complex crime ot forced dlseopearance of persons and that ít was not in order in suoh
clrcurnstencss "to invoke an alleged vlolatlon 01 the right to jurldlcel personality or other rights
embodíed in the American Convention. ,,'" Nonetheless, the Commission notes thet subsequently,
in a judgment issued in response ro an act 01 aoknowledgment of srare responslbllltv, the Court
consldered that seid provisión had been violated in the context 01 a crime 01 lorced
dlseppearsnce. '" Furtherrnora, in íts rnost recent case iaw,128 the Court cites Article 1.2 01 the
1992 UN Declaration on the Protection 01 all Persons from Enforced Disappearance, which states
that forced dlsappearance oonstitutes a vlolatíon 01 the rules of lntematíonel law guaranteeing. ínter
alía, the right to recognition as a person betore the law.

144. The violation of the right to legal personality that comes with forced disappearance is
suoh that several states in the region havs had te adopt speolñc lews to distinguish this phenornenon
from extrajudicial executlon. The State prevente living persone from exercising their rights and
obllgatlons becauso the State denies their final tate. For exemple, in the case of detained-dlsappeared
persone who rernaín ellve the State denies tbe right of access to a judge íf they are in derentlon, and
in the case of detained-disappeared persona who had been exeouted, it denlss the consequential rights
01 the deceased persona' next of kin. sueh as, rights of inherttance. for instan ce, whioh are cbstructed
by the indeterminate legal status of the detained-disappeared persono

145. In the ínstant case, the cbjectlve of the dlsappsarance of Florenoio Chitay Nech was
to deprlve him of his juridical personaliw, thereby leaving him outside the iegal end institutionai
system. Indeed, in the environment deacribed, In which this practice waa systematlcaliy used, his
disappearanoe was the means by which Is perpetrators obtained impunlty for their aots, which was
assured by the impossibiiity of the viotim and his next of kin to seek judicial protection against the
constant and systematic absence of eny investigation In connection with hís arrest, sinoe the
authorities denied any such arrest, Indeed, just one example of this state of complete
defenselessness Is the fac! that, more than 28 years elter Florencio Chitay Nech's forced
dlsappearanoe, in an new attempt to request en investigation of the facts, the judioial authority
failed to open a thorough ínvestigation in that respeot and rejeoted the habeas corpus application
filed by his nex! of kin on the (¡round that it was out of order because it considered that there was
no evidence that Mr, Chitay had been arrested. In thet regard, the Commission has established
that;

Th9 objective of those who perpetrate a disappearance is to oparate beyond tha margins 01
the law, to concElal all evidence of their crimes, and to escape any sanctlon. When a
disappearance is earried out, the fundamental protections established by law are circumvemed
and the victim is left defenseless. For the victlm, the consequence of en enforced
disappearance ís to be denied every essential right dasmed to inhere in the very faet of being

". IIA Court H.R., BámacB Vel~squez Case. Judgment of November 25. 2000. Series C No. 70. pers.
180 and 161-

12' IIA Court H.R., Tr(}jillo OrOZB Cese. JLldgment 01 JanLlary 26,2000. Series C No. 64; par.41.

'., IIA Court H.R., Case of Hellodora port(}gal. Judgmenl 01 August 12, 2008. Series C No. 186. para.
108.
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human. In thls way, the act 01 enforced dlsappearance vloíates the ríght ct the individual
under Artlcle 3 of the American Convention lito recognition as a person befare the law. ,,127

146. Based on the arguments of faet and law set out aboye, the State of Guatemala did
violare, with respeet to Floreneio Chitay Nech, the ríght to [urldlcel personalltv enshrlned in Artiele 3
of the American Conventlon, in eonjunction with Artiote 1.1 thereof.

6. VIOLATION OF THE RIGHT TO A FAIR TRIAL ANO TO JUDICIAL PROTECTION

147, Artlcle 8 of the Convention provldes at its pertinent pan that,

Every perscn has the right to a hearing, with due guarantees and within a reasonable time, by
a ccmpeterrt, lndependerrt, and lmpertlal tribunal, prevlolJsly estabHshed by íew, In the
substantiation of any accusatlcn of El criminal nature made against him cr ter the
determlnatlon 01 his righrs and obligations of a civil, labor, fiscal, or any other natura.

148. For ita part. Article 25 of the Convention states thst,

1. Evaryone has the rlght te slrnple and prompt recourse. or any otner etfectlve
recourse. to a cornpetent ceurt or tribunal tor protectlon against acts that vlolate his
fundamental rights recognized by tha eonstitution or laws cf tha stars concerned or by thls
Convention, even though such vloiatíon may have been committed by persons acting in the
course of their official dutíes.

2.The states Partles undertake:

a. to ensura that any parson claiming such remady shall "'ava hi_ right_ derermined by the
competent authority provldsd for by the legal svstern of the stste:

b. to develop the pcssiblllrles of judicial remedy; and

c. to ensure rhat the competent authcrttles ehell enfcrce euch remedies when granted.

149. In turn, Artieles 1.1 and 2 of the American Convention, respectively, stlpulete as
foliows:

Article 1:
[tlhe states Parties to this cenverinen undertake to respect the rights and freedoms
recognlzed herein ano to ensure te all persons subisct 10 lneir [urlsdlction the free and full
exercise of those rights and fraedoms, wlthout anv discrimination for reascns of race, color,
ssx, language¡ reliqlon, polltica! or other oplnlcn, national or social orlgln, economic status,
blrth, or anv other social condition.

Artlcle 2:
(wlhere the exerctse ot anv of the rights or freedoms referred to in Arricle 1 rs not already
en"ured by legislative or other provioions, the States Parties unoertake to adopt, in
accordance with their constitutional processes and the provisions of this: Conventíon, such
legislatlve or cthar measures as may be necessary to give effect to thooe righls or freedoms.

150, Article I of the Inter-American Conventlon on Forced Disappearanee of Persons
provides,

The Stetes Parti"s !o thls Convention undert.ke:

'" See: lACHA, Aepor! No. 11/98, Casa 10.606, Samuel de la Cruz G6rne•. Guatemala, Aprll 7, 1998,
para. 57, availabla ato http.//www.cidh.oas.org/.nnualrep/97span/Gua!em.la10.S0S.htmNota.
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b. To plmish wíthln thelr jurisdlctions, those persons who commit or etternpt to oommit the
crime of forced dleeppeerance of persona and thalr accornpíices and accessorles: [.. .l

d. To taka leglslative, administrativa, judicial, and any other measures necessarv to
comply with the commítmems undertaksn in thís Convennon.

151. The Court has recoqnlzed on reiterated occasions the close lnterconnectlon that
exlsts between Articlas 1, B, and 25 of the American Conventlon. Indeed, Article 25 of rhs
American Conventlon, lnterpreted in the light of Artlcle 1.1 of sald instrurnent, obliges ststss ro
guarantee -to all persons subject to their [urlsctctíon- access ro the adrnlnlstretlon of justlce and, in
particular, to simple and prornpt recouree. so that, tnter a118, those responsible for human ríghts
vlolarlons rnav be prosecuted and reparatlons obtainad for the damages suffered, which makes
Article 25 one of the fundamental pltlers not only of tbe American Convention, but of the very rule
of law in a democratic socletv. That artlele, in turn. is closelv linked to Article B.l, whlch protects
the right of every person to a heerinp, with due guarantees and withln a reasonable time, by a
competent, independent, and impartlal tribunal, ter the determlnation of hls rlqhts. whatever thelr
nature. 129

152. By the same token, the Court has affirmed that,

under the American Conventlon, tne states Partles are obligad to prnvide effectlve judicial
remedies to the victlms of human rights vlolatlcns (Artícle 251, remedias that mus' be
hnplemented aeeording lo the rules 01 duo procese of law (Aniele 8(1)), 011 withln the general
obligation of States to ensure re sil persone sublact to their jurisdictíon free and tull axerclse
of the rights establlsbed in the Convention (Artiel. 1(1))."'.

153. 6ased on the foregoing, tt foliows that states have the dutv to Investigate human
rights vlolatlone in a meaningful way, identify those responsible, provide reparations to the vlcrlrns,
and adopt every posslble rneasure to prevent lrnpunltv, wnlch ts defined as "ths total lack of
investigation, prosecutlcn, capture, trial and conviotlon of those responsible for vloíatlons of the
rights protected by the American Conventlon."!"? In this eonnection, the Court has held that

[t]he American Convention guarantees evervone access to justíce to enforce thelr rights. and
the States Partles hava the obligation to pravenr, investigate, identify end punish the
masterminds and accessoríes of human rights violations. 13 1

154. Most especially in cases of foreed disappearances, glven the particular gravity of
sueh offenses and the nature of the rights harmed, the prohibitlon of the torced dlsappearance of

128 l/A Court H.R., l.oayza Tamayo Case. Repafations (Brt. 63.1 American Corwentlon on Human
Rightsl. Judgment 01 NovBmber 27, 1998. Series C No. 42, para. 169.

m IIA Courr H.R., C.se 01 the Itvango M.ss.cres. Jvdgment of Jvly " 20015. Series C No. 148.
para. 287.

<30 See, In this regard, IIA Court H.R" Cese of the Gómez Paqvlyavri Srothers. Judgment of July 8,
2004. Series C No. 110, pera. 148; IIA Court H.R" Case of 18 Tradesmen. Judgment of July 5, 2004.
Series C No. 109, para. 175; IIA Court H.R" Bemaco Velésqvez Case. Reparatlons, lan. 63.1 American
Convention On Human Ri9ht.). Judgment ot February 22, 2002. Series C No. 91, para. 84.

'" i/A Court H.A" Constltvtlonal Covrt Case. Jud9men' of Sep'Bmber 29, 1999. Series C No. 71,
para. 123. See also l/A Court H.A., Cese of Myrn. Mack Chango Judgment of November 25. 2003. Seriee e
No. 101, para. 275; Case of Jvan Hvmberto Sánchez, Judgmant of June 7,2003, Series C No. 99, par•.
186; Blake Cese. Reparatlons, Judgmem of January 22, 1999, Series C No. 48, p.ra. 65.
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.~ ..
perseos and the correspondlnq obligation te investigate and punish those responsible has attained
the status of jus cogens.'"

155. As has been mentioned throughout this report. the tacts in the instant case occurred
in a context of extreme violence and persecutlon. in which lrnpunltv was one of the principal
elernents of e svstern under which the most unspeakable atrocltles were commltted. The obllgation
to fight irnpunitv rasts preclselv on the understandlng tnat It "fosters chronic repetition of human
rights vlolatlons, and total defenselessness of victims and their relalives""'.

156. The hlgh levels of lrnpunltv that exlst in Guatemala haya previcustv been a source of
concsrn for the Commission and thl••ituation has been recognlzed as one of the rnost sarious
vlolatlons of human rights that occur in that oountrv.!" In this oonnection, the Court has found
that,

[D]urlng the armad confllct and even todav, the courts in Guatemala have besn lncapabla of
etfectlvelv investigating, prcsecutlng, trying, and punishing those reaponstble ter human rights
violations. 1S5 The courts have erren subordlnated thelr actlons to the exeeutlve branch or to
milítary Inftuence, "applying legal provtslcns or rules that are contrarv te due prccess or nct
applying those thay should have.t ae

157. In the case at hand, as of March 2. 2009. the State had provldsd no information
about any investigation of the rnatter, even though such actlon wes required in Iight 01 the principies
and assurnptions set out aboye. In fact, it was not untll Maroh 2, 2009, that the steie fited its
cornplaint in regard to Mr. Chltav Nech's disappearance.

158. Indeed, the faots with whioh thls report is oonoerned were brought to the ettention
of the State on repeated occasicns. In this regard, as was estabtisherí ut suare, Mr. Chitay's nsxr of

.... kln filad the approprlate oomplaint with the police on the very day rhe kldnapping occurred, Aprii 1,
1981,137 a f act that was also made publicly known to the media at the presa conference given by
leaders of the Guatemalan Christian Democratic Partv. The disappearance of Mr. Chitay was also
recorded in the CEH's Report pubilshed in 1999. In addition, on Ootober 14, 2004, his next 01 kin
filad a habeas corpus eppltcatlon on his behalt, whích was eventually relected.

", IIA Court H.R., Case of Goiburú el al. Judgment 01 September 22, 2006. Series e No. 163, para.
84.

", ilA Court H.R., Loayza Tamayo Case, fleparations (Art. 63(1) American Con".ntion on Human
Rights). Judgment 01 November 27, 1998. Series C No. 42, pars. 169 and 170,

,,, IACHR. Fifth Repon on the Situation of Human Rights in Guatemala 2001, Chapter IV. para. 55.

lSS Cf. Expert opinian 01 Mónica Pinto rendered befare the CoUrt on February 19, 2003; Reporr of tha
Commission for Historical Clarificadon. Memory oi Sllence. Volume V, p. 45; and "Report by the Indepandent
Expert. Mr. Christian Tomuschat. on the Sltuatlon of Human Rlghts in Guatemala, prepared in eccordanca with
para. 11 01 Cammlsslan Resolution 1991/51" (Unltad Natlons) of January 21, 1992 (file wlth annexes to the
appHcatlon, annex 52, pp. 1020 to 1024)·.

136 IIA Court H.R.¡ Case af Myrna Mack Chang_ Judgmem of November 25, 2003. Series e No. 101.
para. 134(131.

137 In this respect, it should be reiterated that, while in its ínitial comments presented to tha lACHA,
the State sald thet inasmuch a. the Off ice of the Public Pro.ecutor had no ce.e fHe on Mr. Florencia Chitay
Nech, it was pr8sumed that no complaint had baen filad regardlng the avents. In later communications,
however, the State acknowfedged the existence ot a criminal complaint for the kidnapping of the alleged victim
filad wlth tha National Polioe.
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159, In ñrst place, with respect to the complaint filed by Mr. Chitay's wife, it should be

mentioned that the Natlonal Pollee were required to Inlorm the approprlate judicial authority 01 any
punishable acts reported to thern. Article 112.1 of the Code of Criminal Procedure in force at the
time of the events provided that,

Artlcle 112: Polioe chiefs and polloemen legltlmately authorlzed te operata in tha countrv have
an obllaatlon to ímrnedlatelv assist in cases of punishable offenses rhat they witness or that
are reported to them. To that end they will teke the necessarv stepa to ascertein the facts,
flnd and arr$st the perpetrators and ccllect the ltems. Instrument& er evldence ot a crlme that
oould dlsappear, plaoing them at once at the dlsposal 01 tha judiciary; all 01 thi. aside frorn
thelr obligation l betore, during or after doing the above, as the case may be, to lmmedíetelv
repon to the proper authontles the steps taken.1S~

160, lnactlon or failure on tha part of publio officials to perform thelr offlclal duties cannot
be attrtbuted ro the victtrns ot such negligence, in order, through that logic, to seek to aluda tha
State's due responslbitltv.

161. In seeond place. it has been attested thet the disappearance of Mr, Chitay was made
pubtlolv known through the press confarance mantioned uf supra. Aeeordingly, slnce the allegations
con cerned publlclv actlonable olfenses, the stete should hava initiatad ths appropriate enqulries
motu propio, even in the absance of a cornplaint by the next ot kln, As the Court and Commission
haya consistantlv held. when a publlely actloneble ortense le cornrnltted, tha State has the
obligation to institute criminal proceedings and pursue tham to the end and that,139 in such cases,
thls is the best way to elarify the tacts, judge the perpetrators, and establish tha correspondinq
criminal punlshrnent. in addltlon to providing lor other forms of raparation.

162, In relation to the loregoing ir should be mentioned that, under the laws in torce in
Guatemala at the tima of the avente, kidnapping was a crime subject to ex ottlc!o proeecutíon by
the stare: consequentlv, it behooved the Offica of the Public Prosecutor to institute criminal
procsedinpa. Article 68 of the Code of Criminal Procedure in force In 1981 provided as follows:

Articie 68 (2): The ebiilty to bring a criminal action belongs. essantially. to the Offiee or the
Public ProseeutoT. Injured partíss and any Guatemalan may elso bring it.140

163. In addition, Artiele 77 of that Code provided that victims of crlmas had to file a
complaint in order to brlng criminal and civil aetions. However, the same artiele provided that if the
victims did not do so or declared themselves unable to take part in the proceedlngs, the Office 01
the Publlc Prosecutor would bring borh aetions, that Is to say, the criminal and the civil action. ,.,

13El Artícle 112, Code of Criminal Proesdure in force in 1981 in Guatemala.

'" líA Court H,R" C.se of aa/rieón-Garera, Judgment of April 6, 2006. Series C No. 147; IIA Coun
H,A" Case of fhe Massacre of Pl1eblo Bello, Judgmem of Jenuary 31. 2006, Seriee C No, 140; See also,
IACHR. Annu.i Report 1997, Report 52/97. Cese 11,218, Arges Seque/ra Mangas,

14' Ar¡iele 68 (21, Code ef Criminal Proeedure in lerce in 1981 in Guatemala,

1011 Article 77, Code of Criminal Procedure in foroe in 1981 in Guatemala:

Vlctims of a criminal offen.e must, within the time Irame e.tabll.hed In Ihls Coda, rile eharges
ín order to bring criminal and/or civil actions. Failure to do so will not imply that the civil
action is waived.

However, if the injured parties tal! to do so or declare themselves unable to take part in the
proceedings, the Office of the PUblic Prosecutor will institute the two legal actions for them:
the Injured parti.s will retain their righl to be kept Informed by the Orliee and to eooperete
wlth it by tal<lng suoh staps as ¡hay deam necass'ry to the suceesS 01 their elaim,
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164. Por their part, judges had the abligation to open, on their own inltiativa. an

investigatian If they learnsd by anv means of the comrnlsslon of a orirne subjsct to public
prosecution. Thus. Anicle 68.3 of the aforementioned Code of Criminal Procedure provlded:

Artiola 66 (3): Judgas and otñcraís ara legally bound to proceed on thelr own inltlative to
ínveatigate whenever tnev learn by any means of the commlssion of a crírne or misdemeanor
subject te pubUc prosecuttcn''".

165. In third place, despite the fact that the CEH's Report -published in 1999- recorded
the case of Mr. Chitey as a forced disappearance,,., nor then did the State open an ínvestlqatton on
its own lnitlattvs to identify the culprits of those acts.

166. Finally, when, in 2004, the hebess corpus applicatton on behalf of Mr. Chitay was
presentad, the State should have launched a meaningful investlgation into the allegad taots,
somethlng that did not materiallze on that occasion either, Indeed, as established ut supra, desplte
the fact that ter vears Mr, Chitey's naxr ot kin were justifiably afraid of anquiring with the
avthorities about the investigation into Mr. Chitay's whereabouts and the punlshment of his
kidnappers, they eqain souqht justice through rhe aforesaid habeas corpus eppllcatlon presentad on
ootober 12, 2004. On November 4, 2004, the Second Court of the Lower Circuit for Criminal,
Drug and Environmental Olfenses ruled the habeas corpus application lnadmtssible beoause there
was no evidence tnat Mr. Chitay had been errested.':"

167. it should be" notad that, under Article lOe of Decree 1·86 on the "Amparo", Habeas
Corpus ano Constitutionality t.aw, If, as a result of steps taken in hebess corpus proceedings,
indications surface that a person hes disappeared, the court must immediately order en
invesrigation, 146

168, Specifically in raference to habeas corpus, the Court has found that seid remedy is,

i... [dealgned to protect personal freedom or physical integrlty aqalnst arbltrarv detentions by
rneans of a judicial deoree ordarlng the approprlate authorlties lo bring the detainad person
belora a Judge so that the lawfulness of the deterttícn may be deterrnlned and, if approprlate.
the ralease of the detalnes be ordered.1<l6 In particular, the Court has srated that habeas
corpus ls ths sultable rernedv ro exhaust in cases of torced disappearence 01 persona. Indeed,

,., Article 68 (31, Code of Criminal Procedure In force in 1981 in Guatemala,

,., Memory of Sí/ence, Volume VIII, Cases presented, Annex 11, case 707. (1999).

,.. IACHR, Report N° 7í07 (Admissibility), Petition 208-05. Florencia Chitay Nech et al .. Guatemala,
February 27,2007, para. 38.

14$ Decree 1-86 on the Amparo, Habeas Corpus and Constitutionality Law:

Artic1e 109: Invastigation in cases of míssing persons, If the 5teps taken lead to indications
that the person in whose behalf the application was filad has disappeared. the coun will
Immediately arder an lnvestigation of the case.

Pollce authorities must inform the eourt, the Human Ri9hts Solicitor and lhe interested parties
about the investigation macla, which must eontl¡-.ue until there is deflnlte information on the
whereabouts of the missing person; the Habeas Corpus Court/ in turn, will send a rapart on
the steps taken and any subsequent neW5 to the Suprema Court of Justice.

,., IIA Court H.R.. HabeBs Corpvs In Emergeney Sirva/lons (Arts. 27(2), 25(t) and 7(6) Amerioan
Convention on Human Rights). Advisary Opinion OC-8/87 ot January 30. 1987. Serie. A No. 8, pars. 33-35;
IIA Caurt H.R" Jvdíeíal Guaranrees ín Stores of Emergency (Am. 27(2), 25 and 8 American Convention on
Human Rights). Advisory Opinion OC·9íS7 of Oetober 6. 1987, Series A No. 9. para. 31.
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the ceon has held 'that "habeas corpus woold be the normal mean. of finding a person
presurnablv deteined by the authorltles, of ascertaining wnsther he ts legally detained end,
glven the casa, of obtaining hls Iiberty,147

169. ThB courr has also found that habeas corpus can be an effective rernsdv for
disoovering the whereabouts of a person, desplte the tact that considerable lime has passed slnce
the disappearance and even though the person in favor ot whom it is filed ls no longer in the State's
custcdv.l'"

170. The government obligation to ínvestigate and punish human rights vlolatlons rnust be
sariously undertaken by states. The Inter-Amarican Court has had thls to say on thls polnt:

In csrtaln ctrcumstances. lt may be difficult to investigare acts that víclate en indívídual's
ríghts. The duty te Investigate, llke the duty to prevent, ls nct breached merelv because the
investigatíon doss not produce a satlsfuctorv resutt. Nsvertheless, it rnust be undertaken i(l a
aertoua manner and not as a mere formality preordainad te be ineffective. An investigation
must have en oblectlve and be assumed by the State as lts own lagal duty, not as a step
taken by prívate ínterests that depends upon tha lnitiatlve ot the vlctlrn cr hts family or upon
their offer of oroot, wlthout an effective searcn for the truth by tha government. This ls trua
regardless of whet aqent is aventually found reeponslbre tor the vlolatlon. where the acts of
prlvate partías that vlctata the Convention are no! serlouslv investigated, those partles are
eided in a sense by the government. therebv making the State reeocnetbte en the: Internetional
plane. 1<1E1

171. Pursuant to Article 2 of the Convention, states havs the duty 10 aoopt maasures to
derogate norms and practices ot any kind thet anta" a violation of the guarantees establíshed in the
Conventlon.l''? This general obllgation by States Parties ímplies that domestie law measures rnusr
be effactive (effet utile principie) and to thls and the state must aot in contorrnltv with the

....-. proteotion provlslons of the Convemion.'"'

172. In conneclion with lhe foregolng, it shouid be memloned, that as the Court has
consistently held, every person, including lhe naxt of kin of victims of grave human ríghls
violations, has the right to know lhe truth. Consequently, the next of kin of the victims and society

,., IIA Court H.I'\.. Velásquez Rodrlguaz Case, Judgment of July 29, 1988, Series C No. 4, para. 65 .

.., IIA Court H.R., Case ofrhe Serrano Cruz Slsters. Judgmenl of March 1, 2005, Series C No. 120,
psra. 79.

,., IIA COUrt H.I'\., Velásquez Rodrlguez Case. Judgment of July 29, 1988. Series e No. 4, para.
177. For lts part, the Constitutional Court 01 Colombia has held, "To enalJre effeotive protectlon of human
rights 11 has been consldered Insuffioíent under international law simply to award damages to vlctims and
¡njured parties, inasmuch as truth and justice are necessary to ensure the non..repetition in a socletV of
sltuations thet produce gross violations of human rlghts and, furthermore, because recognition of the dignítY
and of the aqual and ,inalienable rights inherem to all human beíngs raquires thet the judicial remedies designed
by states seek comprahelisive reparation for vlctims and injurad parties, whloh inoludes both financial
reparation and access to justic:e to I<J"lOW the lruth about what happened, and to seek, through ¡nstitutionaJ
mechanisms, a just puníshment for those responslble." Judgment C-228!02 of Aprll 3, 2002.

150 Case of Y8t8mS, supra nota 8, para. 170; Case of Csesar. Judgment 01 March 11, 2005. Series
C No. 123, par.. 91; .nd C.se of Lor! BereMon Mejle. Judgm.nt of November 25,2004. Series C No. 119,
para. 219.

", IIA Court H.R., Cese of GÓmez-p.lomino. Judgment of November 22, 2005. Series C No. 136,
para. 91; IIA Court H.R., Case of Yat.m •. Judgment of June 23,2005. Serie. C No. 127. per.. 170; ¡lA
Court H.R.. Case of Lorl Berenson Mejl•. Jud9ment of November 25,2004. Series C No. 119, para. 220; and
IIA Caurt H.R" Case o( the "Juveni/e Reeducation Institute". Judgment of September 2, 2004. Series e No.

'.-' 112.. para. 205.
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as a whole must be informed of everything that happened concerning such vlolatlons. '62 The rlght
to the truth ls subsurned in the right of the victirn or his nsxt of kin to obtaln clarlficatlon of the
tacts reiating 10 the vlolatlons ano the corresponding responsibllitles from the compelent Stete
orgaos, throuqh the investigation and prosecutlon estebllshed in Artlclas 8, 25, and 1.1 of the
Conventlcn 1$3.

173, By way of further illustratlon, it should be recalled that. as tha Court has determined,

Aecording to Artiola 1(1), any exerctse 01 publlc power that vtotates the rights raeognized by
the Oonventíon ís lIIagal. Whenever a 510te orgon or official, or a puolic entlIV vlclates one of
those rights, thls oonstitutes a failure in the dutv to respect the rights and freedoms set lorth
in said ArticJe. 154

174. The above-described situation also constltutes a tallure to comply with the
provisíons conralned in Artlcle I of the Inter-American Convention on Forced Dlsappearance of
Persons, inasmuch as the stete has breached its obligatlon to "punish within [its] jurlsdiction L ..L
those persona who commlt or atternpt to commit the crime of forced disappearance of persons and
thelr aeeomplices end eccessorles L .. l. "'55

175. As a basic premisa to avoid a repeal of such violatlons. lt Is essential to get to the
truth behlnd Mr. Florenclo Chltav's diseppeerence and it Is crucial that the judiciary play lts proper
role as protector and guarantor of rights and, furthermore, that all necessarv measures be adoptad
to prevent the perpetuatlon ef silence which ensures lrnpunitv.

176. In conneotion wlth this, during the proceedings before the Commission the State
argued that an investigatlon 01 the incldent had not been possible because no oomplaint had been

--,' lodged with the Oflice ot the Public Prosecutor, expiaining that such a step was necessary for the
case to be resolved domestically. However, as has been shown, on several occasions the Stste was
made aware of the reported tncioents and, even though the stsre's obligation of investigatlng the
matter began when the complaint was filed with the National Pclice, it began no investigation: neither
at that time, or at any subsequent juncture when the state authoritles were informed of the facts, or
even when lt was again dlrectly informed of the case through its processing before the Commission,
even though the duty of conductlng an ex Qffícío investigation was inoumbent on the State al that
time. It was only on Maroh 2, 2009, that lhe Executlve Director 01 the Presidential Coordlnatíng
Commission for Executive Human Rights Policy filed a compleint for lhe forced disappearanoe of Mr.
Florencio Chitay Nech with the Office of the Public Prosecul0r. The Commission applauds that
development as a first step toward securing justice; howevar, It believes an eflective investigation
must be carried out to clarify the facte 01 this oase and to Identify both the physical perpetretors and

'" IIA Court H,R.. Case of Carpío Meolle er al" Judgment 01 November 22. 2004, Series C No. 117,
para. 128: IIA COUrl H.R.. Case of the Plan de S~ncl1ez Massacre, Judgment of November 1g, 2004, Series
e No. 116, para. 97; l/A Courl H.R" Cese of Tibí, Judgment 01 Septembar 7, 2004. Serias C No. 114, para,
257.

,os l/A Court H.R., B:>maca Velésquez Cese, Judgmem of November25, 2000. Series C No. 70, pera.
201,

.-

1M IIA Courr H.R., Case of rhe "Five Pensioners", Judgment of February 28, 2003. Series e No. 98,
para. 163; l/A Court H,R" The Mayegne ¡Sumo) Awas Tingnl Communíry Case, Judgmem of Augus, 31,
2001. Series e No. 79, para. 154; l/A Court H,R" Saene Ricardo eral. Case. Judgrnant of February 2,2001,
Sorios C No. 72, para, 178; and l/A Courl H.R" Caballero Delgado end Sentane Cese. Judgment of Deeember
8, 1995. Sarias C No. 22, pare. 56,

'" Articia 1 01 tha Convention on Foreed Disappeoranee
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the masterminds behlnd it, Moreover, the IACHR underscores the tact that the State is stiIJ under the
obligatíon of investigating Mr. Chitey Nech's forced disappearance, given the status of tne forced
dlsappearance of persona as a eontlnuous or permanent crlme.""

177. In that regard, the Inter-American Court has rulad on the srares dutv of
Investigating an Incldent whlle there ls still uncertainty about the fate of the oerscn who has
dleappeared, and on the need to provlde a simple and orornot recourse In the case, with dua
guarantees.'·7

178. The srate has nor presented reasonabla arguments to [ustitv a delay of more than
27 years in the investigatlon of the facts and under no circumstances can lt argue that this should
be blamed on ths judicial actlvltv of the next of kin,156 who, nevertheless, pushed for an
lnvestlqation in the instant case, but to no avell,

179. As regards the State's argument that the casa of Mr. Chitay should be taken up by
the National Compensation Prograrn. the Commission noted In its Report on Admlssibility and thar it
had received no information to suggest thet the victim's next of kin had received anv reparatíon
through the said program, a sítuatton that rernains unchanged to date. Furtherrnore. the Commission
finds that, in any case, In the Iight of Articles 6 and 25 of the Conventlon. the obligatíons of the
srate under said instrument would not be discharged by the aforementioned program because its
mandare does not include the identlficatlon and punishment of those responslble tor sueh crlmea.

160. In Iight of all the aboye conslderstlons, and sinca more than 26 vears after Mr.
Florencio Chítay Nech's dlsappearance neither tbe whereabouts of his remains nor the identity of
those reapcnelble for his forced dlseppeerance haya been determinad, thera has been a vlolation of
Artlcles 8 and 25 of the American Convantlon, in conjunction with Artlcles 1.1 and 2 thereof, and
of Artlole I of the lntar-Amerlcan Convention on Forced Disappearance of Persons, wlth respect lo
Mr. Florencia Chitay Nech and his next-of-kin, namely his sons Encarnación, Pedro, Eliseo, and
Estermerio, and hls daughter María Rosaura, al/ surnamed Chítay Rodríguez.

7. VIOlATlON OF THE RIGHTS OF THE FAMILY

1B1. Accordlng to Article 17 of the American Convention, "the family Is the natural and
fundamental group unit of socletv and ls entitled to protection by society and the atate."

182. The Commiaaion notes that the very nature of the systematic dlsappearance of
persona entails, among the goals sought wlth its practice, the predeterminad Inflietion of severe
harm on the social structures, coilectivas, and instltutions against whlch it is used. Foreed
disappearance is normally part of a counterlnsurgency pollcy and, as such, at the same time as It
seeks to eliminale abduetees with Impunlty, its goala can also include the destruction of the vlctlms'
family snuctures and of any other social unit or col/ective social to whiCh they belong so that,
through terror, its message of intimldatlon Is made to reach the rest of their milieu.

183. In that regard, Memory Qf Sí/enee states that:

Tha practice of forcad disappaarance also ••rvad to punish nol only the victims, but also the
polltic:al or social organizations to which they belonged, their communíties, and thsir familias

1se S88: Inter-American Convention on Forced Disappearance of Persons, Articla 11/.

m l/A Court H. R" 8óm.c. Velósquez C.se, Merils Judgmsnt of November 25,2000, para, 197.

m l/A Courl H.R" Case of Juan Humberta Sónc/lez. Judgm.nt of June 7, 2003. Serl•• C No. 99.
"_.' par.. 132.
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[,..1 wlrh rhe speeiflc alm of punishlng the ccltectlve of whtch rhe vlctlrn was a pert. 159

184. In connection wlth Guatsmala's interna! armad oonftlct, the REMHI Repon states:

Not onlv do traurnatlc lncfdente have en individual ímpact: they also have consequences for
the farnliles, sueh es worsenlng living conditions and proteund chenges in their structures and
functioning. 00 manv occaslons familias lost several members and suffered harassrnent and
polltloal represslon as famUy groups. AII lhls lad to a brutal lmpact al the time of tha
incidents. With 'ha pa.sage of time. 'he familias tried to rebuild thernselves, but those effcrts
were made in a contsxt of grave losses, social breakdown, ano fundamental alterations in
thelr ways of Ilfa.

185. Sírnllartv. the Worklng Group on Enforced or lnvoluntarv Dlsappearances has said
that:

The family and friends of disappeared persons [... ] aware, furthermore, that they too are
threatened; that they may suHer the sama fate thernselves, and tnar to search for rhe trvth
may expose them te evsn greeter danger. 160

186. The Commission believes that in the case at hand, it has been shown that Mr.
Chitay Neoh's foroed disappearance wes part of a evsternatlo praotlce lntended. ínter alía, to
lnnrnícare the famllies of the dlseppeared, Thus, Mr. Chi,ay's disappearance - partioularly given his
status as an Indlgenous ieader, cooperatlve activist. and political leader - had the preoonceived
purpose of serving as an exarnple and fueling fear in his mllleu, ceuslng a dlrect lrnpact and tha
Intlmídatton, persecutton. and disimegraticn of hls family. in order to attain those goals.

187. In addition to thls, and as additionai oontext to the sttuatlon experienced by the
Chitay Rodríguez family, the case file before 'he Cornrnission Indlcates that:

(a) Prior to Mr. chltav Nech's disappearanoe, his family suffered numerous threats and
various artacks agalnst hirn. whioh toread them to absndon their homa and relocate to
Guatemala City In order to ensure theír survlvel, with which both Mr. Chita y and hís wife
were forced to chanqe jobs.

(b) Several rnernbers of Mr. Chltav Nech's extended family allegedly suffered serious
human rights vlolatlons. Thus, Florencio Chita y Nech's father, and his brother José Carlos
Chitay Neoh might hava been both abducted in 1985. In addition, Eleodoro Onlon Camay,
The husband of one of Mr. Florenoio Chitay's slsters, was reporledly kldnapped and
murdered in 1988; Martfn ChiTay was allagedly kldnepped and murdered in 1990; Rosa
Chi'ay Aguin might have been killed in a massacre in the harnlet of Semetabaj. along with
her months·old son, as wall as oTher family rnembers. ,',

188. Funhermore. the Chitay Rodríguez family sufferad constent threa,s and persecution
before. during, and after the indigenous leadar's disappearanoe, and thls wes a determining faotor in
the dlsintegration of the family. In the followlng paragraphs, the Commission highlights the relevant
parts'of the testímony given by Mr. Chitay Neoh's neXl-of-kin in this regard:

," Sea: Memory of Sí/ence. Vol. 11. Chapter XI: Forced Disappearanoes. p. 426.

'" UN. Human Rights. "Enforced or Involun,ary Disappearaf'lOas." Feot Shee, No. 6. Geneva. 1993,
pp. 1 and 2.

'" Testimony of Pedro ChitaV Rodriguez. See also; Testimony of Encarnaoión Chitay Rodrfguez, Annex
1•
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(a) Encarnación Chitav Rodríguez, son of the vlctím:

[Following my father's disappearance, as] the eicest son I staved in the cltv, dolng odd [obs
r...] with the idea of helping my family return lo San Martln .Jllotepeqve. I took refuge in the
headquerters of Guetemalan Christian Democracy Party 1,.. l capitel cítv, That was after my
ratner's abduetion, In the ensuing months L..I I was targeled, even though I was only fitteen
veare old[. Oln one occeelcn I was intercepted by a Q(OUP of unknown persona, who
threetened ma and then suggested tbat we take no steps regarding my íather's
disappearance; out of fear of that, and because of threats mada against my mother, we
decided lo keep silent.

,"_..

(b) Pedro Chitay ROdrIgue", son of ths vlotim:

The week aftsr my father's abouctlcn [... ] was one of the worst lhe femily experlenced,
because ot the condltlons we endured, A few wseks after the abduction, my mother decldad
to return to our home town [... ] staying in the hOUSB of [an1 aun! [... ]; and then moving to ths
village where our grandparentsr lived[, Ht should be noted that no ene in the family - neither
on my ·father's slde, nor on mv mother's - wented to taka care of rhsrn, because they
tbought it would be dangerous to take thern lnto thelr homes.

1".l My eloer brether I...J aged slxteen [... ] stayed in the cíty landl was persecuted by
unknown individuals; on occaslons, they carne te tne house in the El Gulte neighborhood re
ask about ths older sons of don Lencho (as my f.ther was celledll. Blecause 01 tnat, he
stopped going to workl, Allso. the rest of the family, at horne. sometlmes ataved in because
they were etreld somethlng mJght happen ro them.

rFollowing rnv father's dlseppearancel. we were poorsr bOl: also, more ímportantly, we lost
the possibility ot growlng up in a normal lamily, wlth both parents, a elcse family, with plenty
of poeslbüíttes: we were unable to 'ive out our ohildhood, our adolescence, our vouthl. F]rom
being childran wa changed lnto sdults, bscausa of the responsibilitiaa we faced; a loved one
was taken trem us, one who wanted a more just soclety.

(e) Eliseo Chitay Rodrrguez, son of the viorim:

We had to relurn to San Ma.rtrn[, W]e went to live with our grand/ather lin] Xejeyu and al that
Itime] I was nine years oldl. T]o continue studying I had to return to the capital Wllh ona 01
my mother's aunts, who palcl for my school, [whol shortly afterwards regrettably (".J died
and 1returned ro San Martfn(. no help my mother I had ta go out selling with sn l",.) aunt¡ 1
siso had to shine shoas.

(e) Estarmerio Chitay Rodrfguez, son of the victirn;

Since than, our Uves have changed drastically l ... }. Because of those injustíces, we have
suffered probJems, hunger, fElar. as well es othar things. 1was deníed the happiness of a closa
family, of a decent childhood. 162

(e) Amada Rodrrguez Quex, sister-in·law of the victim:

(After Florencio Chitay Nech's disappearance,) my slster wasn't the same person(. SJha
suffered greatly because her ohildren were stlll small, the oldest wa. fiftean and he stayed in
the olty to help his mother[;] later, another ef rny nephews (Pedro) went to the capital, far the
sama reason[.J GraduaJly, the family dísintegrated: not because they wanted ta, bu! because
01 need.

lO' Testimony of Estarmerio Chitay Neoh, Annex l.
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189. The Cornmisslon therefore believes that in the case at hand, above and bsvond the
vlolation of the right to humane treatrnent of the disappeared persons next-of-kln, Mr. Chitay
Nech's dlsappearance, together with the constant threatening and persecutíon cf his family betore,
during, and after his aoduction, the alleged víolatlon of tha human rights of the members ot his
extended family, and the failure to investigate the dtsappearance. constttute a violation of their
rights of the family, in that tne family was persecuted and disirrtegratsd.

190. The Commission notes that in ths case of Malina Tbeissen v, Guetemsle, which
involved similar lssues of family persecution and disintegration, the Court accepted the State' s
recognition of lnternetíonal responslbilitv in connectlon with Artiele 17 of the Convention. Moreover,
the Commission notes that the Court, in dealing with thls artlcle, has found It to be triggered by
other violations or has established situatlons in whlch a vlolatlon of lt can be assumed.l" In this
regard, in the Fermln Ram/rez Cese, the Court ruled as follows:

This Tribunal considers that the tacts argued in the prasent case do no! fall under Article 17
of the Convention, taking Into eccount tbat the infringement upon fami1y llfe was not
produoed as the reeult of a specltlc actlon or cmlsaton of the State with that purpose.164

191, In a contrerio sensu analvsis of that reasoning, the Commission betieves that in the
case at hand, jt has been estabñshed tnet the State's lrnpact on the Chitay Rodrlquez family was
caused not onlv by Mr. Chitay Nech's forced dlsappearence. but also by the constant threats and
persecution of the members of his immediate family before, durinq, and after his ebductlon, by the
alleged human rlghts vloletlons suffered by rnernbers of hls extended tarnüv, and by the failure te
investiqate his disappearance.

192, In consideration wheraof, the ccrnmtssíon believes that ths $tate Is responsible for
violating Article 17 of the American Convention, in conjunction with Article 1,1 thereot, with

- respect te Pedro Chitay Rodríguez, Eliseo Chitay Rodríguez, María Rosaura Chitay Rodríguez,
Encarnación Chitey Rodr(guez, and Estermerio Chitay Rodrrguez,

8. VIOLATION Of TH~ RIGHTS Of TI-IE CHILD

193, Article 19 of the Amerioan Convention prevides that "every minor ohild has the right
to the measures of proteetion required by his condition as a mlnor on the pa'! of hls family, sooiety
and the state."

194, With referenee to the violation of Articla 19 of the Convention, the Commlssion
undersco,es the fact that Mr. Chitay Nech's vioient abduction took place in full view of his sen
Estermerio, who at the time w6s five yaars of age. The Inter-American Court has ruled that the
American Convention and tha Convention on the Rights of the Chlld, ratified by the State of
Guatemala on May 15, 1990, lO' are part of a comprehensive international corpus ¡uds for the
proteotion of the chíld that serves to "establish the content and soope of the general provision
established in Articte 19 of the American Conventlon.""·

....~.~

lO' IIA Court H, R., Case of Casri/lo PQ8Z v. Peru. M.'its, Judgm.nt of Novemb.r 3, 1997, paragraphs
85 and 66; IIA Court H. R" Case of Suárez Rosero v. Ecu8dor, Merito, Judgment of Nov.mber 12, 1997,
paragraphs 100 and 102.

104 IIA Coun H. R., Case of Fermln Ramlrez v. Guatemala, Merits, Reparations, alid Coste, Judgment
of June 20, 2005, S.rles C No. 126, pa,a, 121.

1eS Congresslonal Ratificat;on Decree No. 27-90.

,.. IIA Court H, R.. The Srr8er Chíldren Case IVJ!lagrán Mor./es er el,/, Judgmen! 01 Novamb.r 19,
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"- ....... 195. The harm lnfllcted on a child of Estermerio Chitay Rodríguez's age by seeing his
fathar abductad, beatan, and taken lorever from hls Iife ls evídent and has been estabtished. In
connectlon wlth this, Esterrnerio Chitay Rodrfguez'a testlrnonv includes hls reoollectíon of the traqlc
episode he observed as a child when his father was abductsd:

Nearby was El: venicle, whloh draw up next to us: ssveral individuals got out end, after saving
hls neme. they began stru9gling with him to get him lnto the car, which my tather rsstsredl.
Dluring tnat fight, thev bagan to plstnl-wblp himi· 11 remember, with sadness, rhet he was hit
on tho head, oausing e wound thar bagen to bleed, bu! he sttll reststed, until they
overpcwered him¡ it was three people who cvarpowered hlrnl. A]s ter me, he bégged me to
leave¡ but ene al the men held on to my arm, end then pclnted a gun at my head], IJ think
that when he saw that, my father stopped struggling and got into the vehlclel. Tlhen, wlth
my temer in the vehicle, thay pushad me andj feji faee-down on the ground[. Tbel vahlcle
drove away, taking my tather, who had an ínjury to his head,H17

'196;; The Court has. found thet "children have the sarne rlghts as all human beings -
minora or adults-, and also speclal rlghts derived from their oondítlon, and thsse are accornpanled by
specific dutles of the tamuv, societv, and the 5tste."'" In thls regard, the prlnclpie of the best
lnterest of the ohild rules, and thls is basad on the dlgnity of the individual, on the speclal
characterlstlcs of chlldren. and on the need to allow thern to develop thelr lull potentíal. as well as
the human dignity proper to every human being. tea

197. In eonsideratlon whereof, the Commission belleves that the State Is responslble for
vloletinq Articla 19 of the American Convention, in conlunctton with Article 1.1 thereof, wíth
respect to Estermerio Chitay Rodríguez.

9. VIOLATION OF THE RIGHT TO PARTICIPATE IN GOVERNMENT

198. Article 23 of the Convention stipulates,

1.Every eltizen shati enjoy the following rights and opportunlties:

alto lake parl in the eonduet of public alfairo, directly or through Irealy chosen
representativas;

b)to vote and to be elected in genuloe periodic elections, which shall be by universal and
equal suflr.ge and by seeret ballot that guarantees the free expression of tha will 01 the
voters; and

el to have acceS$, under general conditions 01 equality, to the public servica of his coumry.

2.The i.w may regulate the exerclse of tha rights and opportunitieG referred to In Ihe
preceding paragraph only on the basls of age, nationality, residence, language, edUC6tion. civil

1999, Series e No. 63, para. 194.

,e1 Testimony of Estermerio Chitay Nech, Annax 1.

'" l/A Court H.R" Juridica/ Condit/on en'; Humen Rights ofrhe Child. AdvíGory Oplnion OC-17¡Q2 01
AU9Ust 28, 2002. Series A No. 17, par.54.

". IIA Court H.R.. CaGe of the Ituango fIIIassacres. Judgmom 01 Julv 1, 200a. Series C No. 148, para.
244. See also IIA CoUrt H.R., Case of the 'Map/ripán Massecre". Judgment of Septembar 15, 2006. Saries C
No. 134, para. 134; l/A Court H.R., Cese of Ihe Gir!s Yean and Bosico. Judgment Of September 8, 200S.
Serie. C No. 130, para. 134; and l/A COUrl H.R., Case of the Indlgenous Communíry Yakye AX8. Judgment 01
June 17,2006. Series C No. 125, para. 172.
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(lI)U111
end mental capaclrv, or sentenctnq by a compstent ccurt in criminal proceedlnqs.

199. The Coun: has constsremtv recoqnlzed the fundamental role that respect for the right
to partlclnete in government plavs in strengthening democratic socletv and ths rule of law:

Politlcal ríghts are human rights of fundamental lrnportance in tne ínter-Arnencan svstern and
are Intfmarelv assoclated with other rlghts recognized in the American conventicn, such as
freedom of expresslon, tne right of assembfy, and freedom of asscciation, whích, toqether,
make the democratic game posslbla. Tha ceun draws attention to the lmpcrtanoe of political
rights and recalls that the American Convention, at ArtJcle 27, prohíblts their euspenslon BS

well as that of the judicial quararrteee essential ter thalr protectlon, t70

200. In keeping with the foregolng the Court has held.

The polltical rlqhte protected in the American Conventlon, as" well as in many lntematíonal
lnstrcments, promote the strengtheníng of dernocracv and polítical pfureñsm.'?'

201. In turn, the Inter-American Democratic Charter provides that,

Essential elements of representativa democraey Inctude, tnter eü«, respect ter human rights
end fundamental freedcrns, acceae to end the exerclse ot power in accordance with the rule
of IBW, the holding of periodíc, free, and fa!r electlons basad on aecret balloting and universal
suffrage as en expresslon of the soverelqntv 01 the people. the plurañatlc systam of polltical
partles and organlzatlons, and the separatlon cl powers and Independonco of ths branches 01
governments. 172

202, In the tnstant case, the Commlsslcn ñnds that the alrn of the forced dlseppeerance
of Florencio Chitay Nech was to directly impair and, rnoreover. curtan altogather the vlotlrrr's

.s-: exerclse 01 hls politlcal rights. Indeed, as thls repon: has establtshad. Mr. Chitay's positlon as a
polítical leader, indigenous leader, and cooperative ectivist was precisely the motive for the forced
dlseppearance that he was to sutfer, a practlce that was pan of a represslve structure that sought
the elimlnation of anv form of political or social expreasion different to that of the regime.

203. Thus, the purpose of the repression unleashed agalnsl Mr. Chitay and all the other
rnernbers of tne Municipality of San Martrn de Jilotepaqua was to completely annihilate. their
leadership and struoture, an outcome that regrettably was achieved with lhe resignation en masse
of its surviving members after a large number of them and their familles were disappeared or
murdered. '73

204, Furthermore, in additlon to resigning from his lawful held position to, the facts
clescribed in lhis repor! led Mr. Florencio Chitay Nech to completeiy distance himself from ancl sever
any links with political activity in an attempt to ensure his safety and that of his family. Those

170 VA Court H.R.. Cfilse of CfilsraflecJa Gurman. Judgment af August 6,2008. Series C No. 184, para.
140; l/A Court H.R,¡ The Word "L8W:S" in Anicle 30 Df the Americen Conventíon on Human Rights_ Advísory
Opinian OC-6/86 af May 9, 1986. Series A No. 6, para. 34; VA Court H.R., Case of Yarama. Judgment af
June23, 2005. Series C No. 127, para. 191.

171 VA Court H.A.• Case of Yatama. Judgment af June 23, 2005. Series C No. 127, para. 192,
quotation marls omitted.

172 Inter-American Democratic Charter. Adopted at tha firat plenary s.ssion of the DAS General
Assombly, held on S.ptember 11, 2001. Arlicla 3.

m Sae ch"pter related to the prevlous facts cf the fcrced disappearance af Florencio Chitay Nech.
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efforts and sacrttices woutd prove tnsufficlent, given his forced disappearance in Guatemala Cltv on
Apríl 1, 1981,

205. The testimonv of the then-member of the National Executive Commíttee of the
Christian Democratie Party, Luis Alfonso Cabrera, in referenee not only to Mr. Chitay Nsch's
disepoeerance but also, in general, to ths vlolenee meted OUt to democrattc leaders at the time,
states,

[",¡ thís person was abducted and dísappeared in Colonia La Florida, in zone 19 ot lhe capital.
'ro denounce lhe aCI, the leadership 01 the Christian Dsrnocratlc Party called a presa
conference whera an appeal W3S made for a cessatlon of the violence against dernocratlc
leaders in the countrv.t "

206, In turn, press reporto on the declarations of the aforesaid partv in conneetion with
the kidneppings and murders 01 democratle leaders said, with express referenee to the case of Mr.
Chltay Nech, that:

[Alt a presa conference yesterday, the Guatemalan Christian Democratic partv said rner the
pressure was preventlnq the posslbtlltv of free electlons. At the sama press conference lt
condemned the represslon suffered by its members. "175

207. It was also reported that,

The rspressrve vlotence against the Christian Democrats anc otner cemccranc leaders, and
against the cltfzenrv in general, eliminates the pcssibllítv of a free election in 1982 and, rather
than foment an environmem and condltlorts for a peaceful settlement of our polltlcal
oroblerns, lncraasas fear in the pcpulatlon and causes abstention. 176

208, In addltion, as memioned in the section on violetlon of Articles B and 25, the
Commission notes that the State had a nurnber of opportunltles to investigate the allegad víolattons,
in sptte of whlch they remaln in trnpunlrv 10 this day. The foregoíng is pefticularly serlous ín thls
case becauae it leaves soclerv in the dark about crimes perpetreted agalnst a dsmooratlcallv elected
political leadsr. As the Court has heid, "lllt is essemial that ths Stata should generate the optlrnurn
condltlons and mechanisms to ensure that these politice! rights can be exerclsed effectlvelv," 177

which can scarcelv be accornplished untiJ the demends for lustlce for the acts denounced are met
and the truth of what happened ls known, thereby helping to ensure non repetition of such
víolatlons.

209. Based on the loregoing, and having concluded that the "arbitrary executions were
perpetrated against leaders 01 groups such as Catholic Actlon, developmem oommíttees,
cooperatives, and leaders of politicel perties, espeelally the Christian Democratlc Party.,,'78

210. The Commisslon linds that the forced diseppearance of Mr, Florencio Chitay Nech,
was deliberately intended to deprlve him 01 eny lorm of political particípation and, through fear,
generme a demobilizing eflect on the social and political structures to whioh he belonged.

174 Testimony of Luis Alfonso Carrera Hidalgo, Annex 1.

ns Press reports of April 25, 1961,

1751dem.

117 l/A Court H.R., Case of Yatama. Judgment 01 Juna Z3, 2005, Seri•• e No. 127, para, 195,

'" Memory of Si/enee, Volume Ií, Human rights violallons and aots of violence, p, 384.
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211. Conssquentlv, the State ls responsible for violatlng Artlole 2:3 of th!' lt"Qrla13
Ccnvantíon, in conjunction with Artiole 1.1 thereot. with respect to Florencio Chitay Neoh.

VIII. REPARATIONS AND COSTS

212. In Iight of the tacts aileged in this apptlcatlon and of the constent [urisprudence of
the lrrter-Arnericen courr, which astabllshes that "It ls a principie of Internatlonal Law that any
vlolatlon of an International obligation tbat hes caused damages uiggers the duty to rneke adequate
amends,"17B the IACHR subrnlts to the Court lts claims regarding the reparations and costs that the
Guatemalan State must grant as a consequance of ita responslbllltv in the human rights vlolatlons
committed with respsct to Florencio Chitay Nech and his next-of-kln, narnelv: Encarnación, Pedro,
Eliseo, Esterrnerlo, and Marra Rosaura Chitay Rodríguez,

213. In line with the Court's Rules 01 Prooedure, whlch grant individuals eutonornous
representatlon, the Comrnission will a¡ thls time slrnpív outline the general guidelines related to
reparatlons and costs that it believss the Court should apply in the oass at hand. The Cornrnlsslon
understands that it fails to the vlctirns and thelr representatives ro beok up their clalrns. in
complianee with Artícle 63 of the American Convention and Artiele 24 and others of the Courts
arnended Rules of Procadure.

A. OBUGATION TO MAKE AEPAAATIONS

214. One 01 the assentiai functions 01 the justiee svstern is te remedy the harm done ro
the vietim. This function matertatlzas in the torm of rectiñcation or restltutlon, and not just through
cornpensatlon, which does not necesserüv restore the moral balance ex ante or restore whar was
taken,

Artícte 63.1 of the American Convention provldos that

¡iJI ths Ccurt finds that there has been a vlclation 01 a right or treedom prorected by thls
Convention, the coun shatl rule that the injured partv be ensured the enjoyment of hls right or
freedam that was vlofated. It shall alsc rule. II appropriate, lhat lhe consequences 01 the
rnessure or sítuation that constltuted the breaeh ot suoh rlght or freedom be remedled and
that fa ir cornpensatlon be paid to the injured party.

215. The United Nations Declaratlon 01 Basic Principies ot Justice for Vlctlrns 01 Crime
and Abuse 01 Power also recognizes ample guarantees lor those who sustain property losses,
physical or mental injury, and "substantlal impairment of their fundemental rights" through aets or
omissions, inciuding abuse of power. The vlotims or the!r immediate family end dependants are
entitled to seel< reparation and to be informed 01 that rlgh!.'·o

216. The jurisprudence constante ot the Court is that "Article 63( 11 of the American
Convention embodies an aceepted tenel that is a fundamental principie of the contemporary
Internationai Law on the responslbiiiry 01 Stetes. The occurrence 01 a wrongful aet lhat is

'" I/A Courl H. R., Casa of La Can/ut., Judgment on Merits, Reparatian., and COSls, Judgment af
November 29, 2006, Serie. C No. 162, para. 199; l/A Cour¡ H. R., C.se af the Miguel Castro C.stro Prisan,
Judgment 01 Navember 25, 2000, Series C No. 160, par•. 413; i/A Courl H. R., C.se af the Dismissed
Congressional Employees IAguado Alfero et al./, Judgment an Prelíminary Objeelions, Merits, Repar'lion., and
Costa, Judgmem al Navember 24, 2000, Series e No. 168, para. 141.

180 U.N. AIRES/40/34 01 November 29, 1986. paragraphs 1,4 and 5.
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attributable ro a State gives rise to the srates international llebllitv, and lts resUlting dutv to rnaks
reparation for end remove the consequences of the violation. "15'

217, Reparatlons ere vital to ensuring that justice is done in an individual case and are the
vehicle that carries the Court's decísion beyond the reatm of moral condernnatlon. Reparations are
measures lntended to cause the e!fect of the vlolatlons committed to disappear. Reparation ot the
damage caused by breachíng an international obligation requires, whenevsr feasible, full restitution
(restitutio in tntearom), which involves reestebtiehment of the sltuatlon ex ante.

218. If full testitution ls not feasible, as in the lnstant case, the Inter-Amerlcan Courr's
tunctlon is to define a set of rneesures sueh that, in addition to ensuring the enjoyment of the
vlolated rights, the consequences of those breaches may be remediad and compensation, where
aoproprlete. provided for the damage therebv caused. 152

219. The obligation to make reperetions ls reguleted in all respecta (sccpe, natura, modes
and deterrnination of beneflciaries) by international law and cannot be modified by the respondent
State by invoking the provlslons of its own dornestlc laws; nor can the latter decline to dlscharge
that oblígation by invoking provisions ofIts own dornestic laws,183 since "Iwlhensver a violetlon
goes unpunished or a wrong unredressed, the law is in crisis, not [ust as e means for settlinq a
certaln litigation, but as a rnethod for settling any Iítigation; In other words. as a tool to ensure
peace with justice. II184

B. MEASURES OF REPARATlOIII

220. Sorne experta in imernational law argue that In sltuatlons such as the one beíng
exernlned here, In order to remedy the situatlon of the vlctlm and/or' his nsxt of kin the State must
fulfíll csrtaln obllqatlons: "the oblígation to tnvestlqate and report the facts that can be reliabiy
estabiished (trurh): the obiigation to prosecute and punlsh those responsible (justice); the obllqation
to make full reparettone for the moral and pecuniarv damages causad (reparation) and the obligatíon
to oust from the ranks of the securttv forces anyone who is known to have committed, ordered and
tolerated these abuses (creation of the torces of law and order worthy of a democratíc State). No
one of these obligetíons is en alternative for the others, nor le any single one of them optional; a

", IIA Court H.R.. Case of La Canturo. Merits, Reparetione and Costs. Judgment al November 29,
2006 S.ries C Na. 162, para. 200; I/A Caurt H.R.. Case of the Miguel C.srro C.stro Frlson. Judgment of
Navember 25, 2006. Series C Na. 160, pera. 414; IIA Court H.R.. Case of Montero Aranguren ar .1.
IOerention Canter of C.U./. Judgment of July 5, 2606. Series C No. 150, para. 116.

'62 IIA Court H.R., Case of L. CanrUta. Merits. Raparations and Coste. Judgment af November 29,
2006 Series C No. 162, para. 201; líA Court H.R.. Case of rhel Migvel Casrro Casrra Prísan. Judgment 01
November 25, 2005. Series e No. 160, para. 415; l/A Court H.R., C6se of Olsmlsser;l Congress/ane/
Employees (Aguado Alf8ra er 81./. Preliminary Objections, Merits, Reparatíans and Costs. Judgment of
November 24, 2005. Series C No. 156, para. 143.

Hl3 l/A Court H.R., Cose of La Cr:mtutfJ. Merits, Reparations and Costs. Judgment of November 29,
2006 Series C No. 162, para. 200; IIA Court H.R., Case af rhe M/gve/ Castro Castra Prison. Judgment 01
November 25, 2006. Series C No. 160, para. 415; l/A Court H.R., C6se of Olsmissed Congresslon61
Employees IAgvado Alfaro er al.). Prelíminary Objections, Merita, Reparat;on. and Costs. Judgment of
November 24,2006. SeriBS e No. 156, para. 143.

lB.. SERGIO GARCíA RAMfREZ, LAS REPARACION=S eN EL SISTEMA INTERAMERICANO DE PROTECCIÓN DE LOS O;fiéCHOS

HUMANOS [REPA~ATIONS IN THE INTER-AM.RICAN SV$TEM FOR THE PROTECTION OF HUMAN RIGHTS], papar presented at
tha Semlnar on "The ínter·Americen System for the Proteetian of Human Rights on lhe Threshold 01 the
TwentY-firsl Century," San José, Costa Rica, November 1999.
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responsibte Stete must comply wíth eecn and everv one to the extent that jt ís abre and In good
faíth. 1l 1SS

221. The Uniled Nations Special Rapporteur on the Right to Restitution, Compensation
and Rehabílitation for Víctlms ot Gross Vlcleticne of Human Ríghts and Fundamental Freedoms has
classified the componente of that right into tour general categories: rastltutlon, cornpensarlon,
rehabititation. and measures of satísfactlon and of non-repetltlon.l'" In the . view of the United
Nations Speoíal Rapporteur on the Question of the Irnpunitv of Perpetrators of Violations of Human
Rlghts, these measures inolude the followíng: cessatlon of continuíng vlolatlons. vertflcatlon of the
tacts, full and public disclosure of tne truth, an oftlciaí deolaratlon or a judicial cectston restorlna the
dignlty, reputation end legal rights ot the vlctim and/or of persone connected with ths vlctlrn, an
epology that Inctudea a public acknowledgement of the tacts and acceptance ot responslbllitv,
entorcernent of judicial or adrninistrative sanctlons against psrsons responsible for the vlolatíons,
prevention of further violaticns, etc.

222. The Court has held that repar ations ere rneasures intended to cause the effect of the
vloletlons committed to dlsappear.," Maasures of reparatlons are the diflerent ways in which a
State can redress the international respcnslbllltv lt has incurred, and under lnternatlonsl law consist
01 restttutíon, cornpensatlon, rehabllitation, satlstactlon, and guarantees 01 non-repetiticn;"

223. The United Natlons Commission on Human Rights hes held that

liln ecccrdance with lnternaticnallaw. States haya the duty te edcptapecfel measures, whera
oeccssarv. te permit expedltlcua end fully ettectlve reparatlons. Reparation shall render [uatlce
by ramoving cr redressing tha ccneequences of the wrongful acts and by preventing and
deterrtnq vlolatlons. Reparations shall be proportlcnets to the gravity of ths violations and the
resulting darnaqe and shall lnclude restltutlon, compenaetlon, rehablíitaticn, eatlstacnon and
guarantees 01 non-repetlticn. Hl9

18~ JUAN E. MéNDe~, ~1. Of!RECHO A LA VERDAO FRE(l/Tif A f.AS GRAVES VIOLACIONES A LOS DERECHOS HUMANOS,

Article publtshed in La Aplicación de las Tratados sobre Derechos Humanos por los Tribunafes Locales, CELS,
1997, p. 517.

186 aevrsec set cr baste princlples and guldellnes en the rlght lo reparatlon ter vtcnms 01 gross
vloletlons of human rights and humanitarian law prepared by Mr. Theo van Boven pursuant to Sub-Commission
dscision 1995/117. E/CN.4/Sub.2/1996/17.

,,, I/A Cou" H.R., Case of La Cantvro. Merlts, Rsparatlons and Costs. Judgmem 01 November 29,
2006 Series C No. 162, para. 202; l/A Court H.R" Case of the Míguel CIiJSlrO Caslro Pr/son. Judgment 01
November 25, 2006. Series C No. 160, para. 416: l/A Court H,R., Cose of rhe Dlsmísssd Congressionel
Employees IAgf/edo Alfero er al.). Preliminary Objections, Merits, Rsparations and Costs. Judgment 01
Novembar 24, 2006. Series C No. 158, para. 144.

m Sea Unitad Nations, Fín.1 Report presented by Theo Ven Boven, Special R.pportef/r on the Right to
Resriturion, Compensarían and Rehabllitalíon for Víctims of Gross V/oletions of Human Rí[Jhrs and FcJndamentai
Freedams, E/CNA/Sub. 2/1990/10, July 26, 1990. See also' IIA Court H.R., B/ake Case. Repararíans (Art.
63(1) Amarlcan Convanlion on Human Rlghts). Judgment 01 January 22.1999. Series C No. 48, pera. 31;
l/A Court H.R., ScJárez Rasero Case. Repararíans (Art. 63(1) Amarlcan Conventlon on Human Rights).
Judgment of January 20, 1999, Sarias C No. 44, para. 41.

16~ United Nations, Commis$ion on Human Aights, Sub-Commlsslon on Prevention of Discrimination
and Protection of Mlnor"ies, E/CN.4/Sub.211996/17, The Adminísrraríoll of .Jf/sl/ce and rhe Hf/man Righrs of
Detainees, fiev;sed set of bes;c principIes 8nd guidefines on rhe ríght lO repararían far víct;ms af gross
vio/arions of human rights and humanitarian /aw, prepared by Mr. Theo van Boven pursuant to Sub~Commi5sion

decis;on 19S51117. May 24.1996, para. 7.
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224. Based on the foregoing, the lnter-Arnerican Commission asks the Court to order

meesures of full reparatlon, which in turn, will send a message condemning !he irnpunltv that
affects the vast majority of human rights violatlons throughout the Member States of rhs
Organization cf American States. This requires that judicial and adrnlnlstratlve mechanlsrns be
establishad and, where neoessarv, reinforced so as to enable victlrns to obtain raparation through ex
officio proceedíngs that are swltt, falr, inexpensive and accesslb!e.

225. In consideration of the evidence set forth in thls application and in ligh! of the
criteria established by the Court in lts jurisprudence, the tnter-Amerlcan Cornrnlsslon presents íts
concluslons and clalms regarding the forrns of redress due to Fiorencio Chitay Nech and hls next-ot­
kln, namelv Encarnación, Pedro, Elisao, Estarmerlo, and Maria Rosaura Chitay Rodriguez.

1. MEASURES OF CESSATION ANO SATISFACTION ANO GVARANTI;I;S OF NONREPETITION

226. Setlsfaction ls understood as any measurs that the perpstrator of a vlolation ls
requlred to take under the províslons of intarnational Instrumenta or customary taw, for the purpose
of acknowledging the cornrnlsslon of en unlawful ect."? "The oblects of settstactlcn are three,
which are often curnuletlve: epoloafes or other acknowledgment of wrongdoing [ ... J; tha punlshrnent
of the individuels concerned: and the taking of rneasures te prevent a recurrence ot the harrn."!"

227. On November 29, 1965, the United Nations approved, by consensus, the
Declaration of Basic Principies of Justíea for Vlctims of Crima and Abuse of POWer,192 which holds
that vlctlrns "are entltled to access to the mechanisms of [ustlce and to prornpt redress. as providad
for by national legislation, for the harm that they have suttered." allowing "the víews ano concerns
of victlrns to be presented and considered et appropriate stages of the proceedings where thelr
personal interasts are affactad, without preludice to the accussd and consístent with the relevant
natlonal criminal justice svstern."

228. In Europe, on the other hand, a European Convention on the Compensation of
Vlctlrns of Violent Crimes, drafted in 1983, basicaJly concerns the situation of victims of intantional
crlrnes of vlolence who have suffered bodily injury or impairment of health and of dependants of
persons who havs diad as a resuit of such crtrnes, Reference is also made to the obligatlon to protect
victims and 10 grant them certain rights to participate in the criminal justice prooess. ' 93

,>o Brownlle, State Responsibllity, Part 1. elarendon Press, Oxford, 1983, p. 208.

1911dem.

192 A/RES/40i34., Declaratlon of Basic Principies of Justlce for Victims of Crime and Abuse of Power.
Access ro Jusrice and Fa;r Trearmenr. "4. Vlctims should be treated with compassion and respeet for their
dlgnlty. They aro entltled to access to tha mechonisms of justlca end to prompt redrass, as provided for by
national legíslation, tor the harm that they have suffered. 6. Judicial and administrativa mechanlsms should be
established and strengthened where neoessary to eneble victims to obtain redress through forma! or informal
procadures tha! are e~pedltiou•• falr, Inexpanslve and acoesslble, Vlctlms should be Informed of thalr rights In
seeklng redress through slJoh meehanisms, 6. Tha responslveness of judicial and admlnistrative processs. to
,ha naads of victims should be facilitatad by: (a) Informing victlms of their rola and ,he seope, ,iming end
progress of the proceedings and of the disposition 01 their cases, especially where serious crimes are Involved
and whera thay heva raquasted such Informatlon; lb) Allowing the viaws and eoncerns of vlctims 10 be
presented and considered st appropriate stages of the proceedings where thalr personal interests are affeeted,
without prejudice to the aooused and conslstst'lt Wlth the relevant national criminal justíce system; te)
Providlng proper assistance to victims throughout the legal process¡ (d) íaking measures 'ta mInImiza
ínconvenience to victims, proteet their privacy, when necessary, and ensure their safety, 8S vvelf as that of
their families and witnesses on theír behalf, from intimidation and retallation; (e) Avoldlng unl"leC9ssary delay in
the dispcsition 01 cases and the execution of orders or decreas grontlng swards to victims.

193 Convemion on the Compens8tion of Victims of Violent Crimas of November 24, 1983. The Councíl
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229. The IACHR will explain lts posmon with regard to the measures of cessatlon,
satisfactlon and guarantefis of non-repetltlon required in the lnstant case, and wlli íatsr elaborate
upon its arguments on this issue.

230. Cessation 01 the wronqtul conduct is essential once a State is determined to be
responslble ter human rights vlolatlons. as are guarantees of non-repetition.'"

231. The Court has held that the individualization of those responsible is a natural
outeome of the conventlonal obligations and a requirernent to etimlnate impunitY,'·' The Court has
also held that impunitY is a vlolatlcn of the State's obligation and ls harmful to tha victlrn, his next
of kin and socletv as a whole; impunlty fosters chronic recidivism of human rights vlolatlons. In the
Court's words,

[t]he srare has a legal duty to take reasonable steps to prevent human rights violstions end to
use the rneans et ita disposal to carry out a aerlous lnvestlqatlon of vloletlons cornrnltted
wltbln lis JurJodlctlon, te Identlly those responslble, 10 lmposethe epprcpríate punlshment end
to ensure the victlm adequa!e cornpensanon.!"

232. The Commission believes that this ls not [ust a rneasure of satlstactlon: it is also e
rneasure of ceaaetion, slnce so long as the stete is in noncomplianee with lts obligation to
lnvestlqete, prcsscute and punish the human rlghts vlolaticns cornrnitted in the ínstant case, it ls in
continuing violation of ths right esteblished in Article 25 of ths Convention and of its obllgalion
under Article 1 01 the Convention,

233, The Court has repeatedlv held that every individual and soclerv as a whole have a
rlght to be Informed 01 what happened in connectlon with human right5 vlolations.'97 Similarly, the

._.~' United Natlons Commission on Human Rights has recognized that lar the vlotlrns of human riqhts
víolatlons, pubiic knowledge 01 thelr suffering and tha truth about the perpetrators, ineluding their
aocornpllces, of these vlolatlons are essentlal steps towards rehabüítaticn and reconclllatlon. lt has
urged States 10 lntenstfv thair afforts to provida vlctlrns of human rights violatlons with e fair and
equitable procese throuqh which these vlctations can be Invastigated and mada publlc, and to
encourage vlotirns to partlcipats in su eh a process. 1SIS

234. The Court has also held that

the atare ls required to remove all obstacles -both faotual and legal- contributing to impunity

of European has a160. issued norms and recommendations on the rights of victíms of crime.

". l/A Court H.R., C6st/llo Páez C6se. Reparatíons (art. 63(1) American Convention on Human Rights}.
Judgmem of November 27,1998. Series C No. 43, para. 52.

1$5 The Court has defined the impunity as I/the overall failure to inv9stlgata, pursue, capture, prOSBcute
and convict those reaponslble lor the violationa .01 ¡he righls prolacted under the American Convemion. " See
In Ihis sensa, l/A COUrl H.R., Blanco Romaro el al, Judgment of 28 November, 2005, Series C. 138, para 94.
IIA Court H.R.. Gómez Palomino, Judmenl of November 22, 2005, Selres C No 136, para 76.

'" l/A Court H.R.. VelásqlJez RoárfglJez Case, Judgmant on lhe Meri,", July 29, 1988, Series C No. 4,
para. 174. !fA COUrl H,R., Casriflo Páez Case. Judgmant af Novambar 3, 1997. Series C No. 34, pare. 90.

", IIA Court H.R.. Case of rhe MlglJel Casrro C6srro Prison. Judgment 01 November 25, 2006. Series
C No. 160, para. 347; IfA Court H,R., Case of Montero AronglJfen er 6/. /Derenrfon Center of Cetfe).
Judgment 01 July 5, 2006. Series C No. 150, para. 139; IIA COUrl H.R., Case of Xfmenes Lopes. Judgment
01 Juiy 4,2006. Series C No. 149, para. 245.

m E/CN.4/RES/2001/70.
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L..]; grant sufflclent gUélrar'l'tees of sseuntv ro wnnesses, Judicial euthoritles, proaecutors.
other judicial aqents, and the next of kin of the victims, and use all posslbla rneasurss lo
advance the proceeding. ' 99

235. To sumrnarlze, the essontlal requirements of redrees In this case are the conduction
of a serious, complete, and effective investígation and the ldentlflcatlon of the persona who carrled
out ths torced disappearance of Plorenclo Chitay Nech and servad as eccornpllces therein.

236, The vlctlrns next-of-kin must be given tull access and authoritv to appear al .11
phases and stages of those lnvestlqatíons, in eccordance Wllh domssrlc law and the provlslons of
tbe Amerioan Convention. The State must also ensure effectlve cornpllanoe with the decisions
adopted by the domestíc courts under this oblíqation. The result of thls process rnust be made
publlc, to rnake Guaternelan socletv awara of the truth.'oo

237. In addltion, the Commission believes lt ls neoessary, as a rneasure of setlsfactlon.
tor any judgment adoptad by the Court to be broadoast over the community radio statlons of the
department of Chirnaltenenqo, in the Maye and Spanish languegas.

2. COMPENSATION MéA$URES

238. The Court hes estsbllshed baslc crlteria that should guide falr compensatlon intended
to meke edequete end effective econornlo amends for the herrn erlslng from violations of human
rlghts. The Court has elso ruled that indemnlzetlon 16 merely eompensatory, end that ít Is to be
granted In volume and faahlor, sufflclent to repair both the material and the nonmaterlal harm
Inflícted. 20

'

C. BEN~FICIARIES

_o··

239. Article 63.1 of the Americen Conventlon requires that the ccnssquences of a
vlolatlon be remedied and that 'falr compensation be paid to tha Injured partv." The persons entltted
re suoh comoensatlon are generellY those directly affected by the events that the violetion Involved.

240. in accordance wlth the nature ot the Insten! cese, the benefioierles of any
reparations ordered by the Court as a consequence of the human righls vlolatlons perpetrated by ths
Guatemelan state are to be: Florencio Chltay Nech and hts sons and deughter: Encarnación, Pedro,
Eliseo, Esterrnerio, and Merla Bosaura, all surnamed Chltey Rodríguez; who had close emollonal
bonds wlth the victim and were deeply affeeted by the facts.

D. COSTS ANO EXPENsES

lO' IIA Court H.R., C.se af Ls Csntuta. Merils, Reparatlons and Costs. Judgmam of Navember 29,
2006. Serias C No. 162, pera. 226; IIA Cou" H.R., CBrpia N/calle et si. Case. Judgment of November 22,
2004. Series C Na. 117, para. 134. See, also, IIA Court H.R., Case of Almanscld Arellano. prellmlnary
Objections, Meríts, Reparatlons and Costs. Judgment of September 26, 2006 Series C No. 154, para. 166.

'" IIA Court H, R., CBse of HullcB recse, Jud9ment Of March 3, 2005, Series e No. 121, para, 107;
IIA Court H. R" Case of rhe SerrBno Cruz Sisters, Judgrnant 01 March 1, 2005, Series e No. 120, para. 175;
IIA Court H. R., Case of Corpio Nicolle et al" Judgment 01 November 22, 2004, Serias C No. 117, para. 126;
IIA Court H. R., Cese of the Plan de S~nahe% MessBcm, Judgment of Novembar 19,2004, Series C No. 116,
para. 98.

'" IIA Court H. R., Cas" of HilBlre, Constentlne, 8enjamin el al., Judgment of Juna 21, 2002, Series e
No. 94, para. 204; IIA Coun H. R., Gerrldo end Balgorria Case, Roparations (Art. 63.1 Amarican Conventlon on

...•_. Human Rights), Judgrnent of Augugt 27, 1996, Saries C No. 39, para. 41.
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241. In accordance with the Court's conslstent [urtsprucence. costs and expenses rnust
be included in the reparatlons descrlbed in Article 63.1 ot the American Convention. This Is because
the actlvitles pursued by the injured partles, their helrs, or thsir representatives in seeurlng access to
internatlonal justice lrnplv expenditures and financlal cornrnltrnents that must be cornpensated.i'" In
addltlon, the Court has also ruled that tha costs referred to in Artícte 59,1 .h of lts amended Rules of
Procedure include the necessary end reasonabls expenses incurred in securing access to the
American Convention's supervisory bodlas. with thoss expenses Includlng the fees charged by
those providing them with legal asslstancs.

242. In tha case at hand, the Inter-American Commission aska the Court, atter hearing the
representatlves of the injured partles, to order the reimbursement by the Cluatamalan srere of such
costs and expenses as they duly evldence, taking into consideration the special characterlstíca of
thls case.

IX. CONCLUSION

243. The torced disappearanoe of Florencio ChitaY Nech, the ensuing tailure to conduct a
diligent, tlrnalv. and complete investigatíon ot the tacts or to punish those responsible, and tha
denial of justioe and aporopriete redrsss Buffered by the vlctirns/ family members constitute
violatlons of the human rlqhts of Florencio Chitay Nech and hls next-of-kln.

244. Thus, ths Stata of Guatemala did vtoíate, wlth reepect to Florencio Chitay Neeh, the
rights to personal übertv, te humane treatrnent, to lite, to juridical personalitv, and politieal rights,
enshrined in Articles 7, 5, 4, 3, end 23, respeetively, of the American Convention, in conjunctlon
with Article 1,1 thereof; lt did also violate hls right to a talr trial and to judicial nrotectíon. enshrined
in Articles 8 and 25 01 the American Conventlon, rescecttveív. in coniunction wlth Articíes 1.1 and
2 thereof, and Articles I and 11 of the lnter-Amerlcan Convemion on Foroad Disappearance.

245. Similarly, the Cornmlsslon coneludes that tha State ls rasponslble for vlolatlnq the
right to humane treatment and the rlqhts of the family, enshrined in Articles 5 and 17 of the
American Convention, respectively, in conjunction with Artícle 1.1 thereof, wlth respeet ro the next­
of-kin of Florencio Chltav Nech, namely: Enoarnación, Pedro, Eliseo, Estarmario, and María Rosaura,
all surnamed Chitay Rodríguez. In addition, the State did violate lheir right to a fair trial and to
judicial protection, enshrined In Articies 8 and 25 of the American Convention, respectively, in
eonjunction with Artioles 1.1 and 2 tharaof. Finally, the Commission eonoludes that tha State of
Guatemala is responsible for violating Articie 19 (rights of the ehild) of che American Convemion, in
conjunction with Articla 1.1 thereof, with respeot to Estermerio Chitay Rodrrguez.

X. PETlTION

246. Based on the considerations of faet and law set out aboye, the Inter-American
Commission on Human Rights asks the Court to concluda and declare chet:

(a) The Stete is responsible for violating Artielas 3 (right to juridical personality), 4 (right
to life), 5 (right to humana treatment), 7 (right to personai liberty), and 23 (politicel rights) 01
the American Convention, in conjunction with the general obligation of respecting and

202. l/A COIJ(t H. R., Case of LB Cantutl'J, Judgment on Merits( Aaparations, and Costs, Judgment 01
Novamber 29, 2006, Ssrlas C No. 162, para. 243; l/A Court H. R" Case of the Miguel Castro Castro Prison,
Judgment of November 25, 2006, Serias C No. 160, pare. 455; IiA Court H. R" Case of the Dismissed
Congressional Employees (Aguado AlfafO sr al.), Judgmant on Prallmlnary Objsctlons, Marite, Raparatione, and

.--- Coete, Judgmsnl of Novambsr 24, 2006, Series e No. 158, para. 152.
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ensuring rights sst forth in Artlcle 1,1 thereof; and for violating Articles I and 11 of ths
Conventlon en Forced Disappearance, with respect te Horencio Chitay Nech;

lb) The State ls responsible lor violating Artlcles 8 (right to a falr trial) and 20 (right to
judicial proteetion) of the Amerioan Conventlon, in conjunctlon with Artieles 1.1 and 2
thereof, with respect to Florencio Chitav Nech and his sons and daughter Encarnación,
Pedro, Eliseo, Estermerlo, and Maria Rosaura, all surnamed Chitay Rodrlguez.

(e) The State Is responsible for violatlng Artícles 5 (right to humane treatment) and 17
(rights of the family) of ths American Convention, in conjunotion with the general obligation
of respeeting and ensuring rights set forth in Artlcle 1,1 thereof, with respect to
Encarnación, Pedro, Eliseo, Esterrnerio, and María Rosaura Chitay Rodrrguez.

(d) The State is responsible for violating Article 19 (rights 01 the child) 01 the American
Convention, in conjunotion with the general obligation of respeeting and ensuring rights set
forth in Article 1.1 thereof, with respecr to Estermerio Chltav Rodrrguez, at the time a
minor-aged chlld.

247. Consequently, the Cornrnlsslon asks the Court to order the State to:

1. Carry out a complete, impartlal, etrecttve, and prornpt Investlgation of the tacts in
order to identify and punlsh all-the persons intelleetually and materlially responsible that partlcipated
in the acts connected with the abduction and subsequent forced dlsappeerance 01 Horencio Chitay
Nech and to determine the responsibility for the lack of investigation thst resulted in ths impunity 01
the forced disappearance of Florencio Chitay Nech.

2. Organize a public act of recognition of its reaponsibllity in eonnection with the
events in this case and of apology to Florencio Chitay Nech and hls next-of-kln.

3. Teke ell steps necessary to ensure that sueh serlous Incidents es thls do not reoccur
and, for that, the State rnust theretore remove all the de tecto and de jure obstacles hindering the
due lnvestiqation of ths lncldsnt.

4. Locate the remains of the victim Florencio Chitav Nech end return them to his
family.

5. Provide the vlctlrn's next-of-kín with eppropriate redrass, including both moral and
material cornpsnsatlon, for the vlolatlons of their human rights.

XI. EVIDENCE

A, DOCVMENTARY EVIDENCE

248. The doeumentary evidence available at this time is listed below:

APPENDIX 1: IACHR, Report No. 90/08 (merits), Cese 12,599, Floreneio Chitay Nech er
a/., Guatemala, October 31, 2008.

APPENDIX 2: IACHR, Report 7/07 (edmissibUity), Case 12.599, Florencia Chitay Nech et
el., Guatemala, February 27, 2007.

APPENDIX 3: Case lile of Case 12.599's processing befe re the IACHR.
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ANNEX 1: Witness statements, uu0121
• Estermerio Chitay Rodríguez
• Encarnación Chitay Rodríguez
• Pedro Chitey Rodríguez
• Eliseo Chitay Rodríguez
• María Rosaura Chitay Rodrlguez
• Amada Rodríguez Quex
• Luis Alfonso Cabrera Hidalgo
• Marco V. Cerezo Arévalo
o Jorge Navas Martrnez
• Egidio Hernandez Suhuj
• Norberto Álvarez C.

ANNEX 2:

ANNEX 3:

ANNEX 4:

ANNEX 6:

ANNEX 6:

Press releases .

Report of the Cornmlsslon ter Historical Clarification Guatemala. Memory of
Silence, available at:
http://shr.aaas.or9/9uatemala/oeh(report/spanish(toc.html.

Report of the Interdiocese Proiect to Hecover Historie Memory of the Office
01 Human Ríghts of the Arohbishoprio of Guatemala City, Guetemele, Never
Aga/n, available at: http://www.odhag.org.gt/03publicns.htm.

Residents' ID cards. belonglng to Florencio Chltay Nech and Pedro Chltay
Rodríguez, respeotively.

Copies of documenta relatad to ths bebees corpus:

• Raquest for personal exhibltlon requested by Pedro Chitav Rodríguez,
• Decision of October 14, 2004, of the First Criminai Justice of the Peace in

Guatemala Cítv. regarding the rscaipt and admlssion of the personal exhibition
remedy.

o Personal exhlbitlon proceedings. Second Court of the Lower Circuit for Criminal,
Drug, and Environmemal Offenses, proceedings 13513-2004.

• Judicial proceedings and resolutions of October 18, 19, 22. 25, 26, and 27. 2004,
and of November 4 and 8, 2004.

• Notitication ot November 23, 2004, of the decisions in the personal axhibltion filing.
• Deeree 1-86 on the Amparo, Habeas Corpus and Constitutionality Law, available at:

http://www.congreso.gob.gt/PdfINormativalAmparo.PDF.

ANNEX 7:

ANNEX 8:

ANNEX 9:

Code of Criminal Procedure in foroe in Guatemala in 1981 (relevant articles).

Amendment of Congresslonal Decrea No. 33-96, adoptad on May 22, 1996.

Pertinem parts of IACHR reporta:

.~..

•
o

IACHR, Report on tite Sltuatíon of Human Rlghts /n tbe Bepubllc of Guatema/a.
adopted on October 13, 1981.
IACHR, Report on tne Situat/on of Human Rights in Guatemala, adopted on October
3, 1983.
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IACHR, Third Report on the Situation of Human Rights in the Republic of Guatemala,
adopted on October 3, 1985"
IACHR, Fifth Report on the Situation of Human Rights in Guatemala, adopted on
April 6, 2001,
IACHR, Justioe and Social Inclusion; The Challenges Facing Democracy In

Guetema/a, adopted on Dacember 29, 2003,

ANNEX 10:

ANNEX 11:

ANNEX 12:

Powers of attorney,

CurricUlum vitae of Rosalina Tuyuc, expert witness for tha Commission,

Curriculum vitae of M6nica Pinto, expert witness for tha Commission.

249, In addition, the Commission asks tha Honorable Court to request thet the
Guatemalan State convey a certified copy of the oomplalnt filed on March 2, 2009, by the Exacutive
Director of the Presldemlel Coordinating Commission for Executive Human Rights Policy in connection
with the forced disappearance of Mr. Florencio Chitay Nech; certified copies of the applicable laws
and regulatory provisions; and certified copies of the case file covering the personal exhibition (habeas
corpus) remedy.

B.

1.

#'
STATEMENTS BY VICTIMS, WITNESSES, AND EXPERTS

VICTIMS

I
I

250, In compliance with ArtiCle 50 of the amended Rules of Procedure of the COUrt, the
Commission asks that It hear statements from the following victims:

"
• Encarnaci6n Chitay Rodriguez, who Wt~ give testimony on his father's disappearance, on

the persecution he himself suffered, on the threats, persecution, and disintegration of
the Chitay Rodriguez family, on the consaquences of all those situetions, and on other
issues of relevance to the purpose and scope of this application,

• Estermerio Chitay Rodriguez, who will give testimony on his father's disappearance, on
the threets, persecution, and disintegration of the Chitay Rodriguez family, on the
consequences of all those situations, and on other issues of relevance to the purpose
and scope of this application.

• Pedro Chitay Rodriguez, who will give testimony on his father's disappearance, on the
obstacles and harassment faoed by the Victim's family in seeking justice In this case, on
the threats, persecution, and disintegration of the Chitay Rodriguez family, on the
consequences of all those situations, and on other issues of relevance to the purpose
and scope of this application,

2,WITNESS

• Luis Alfonso Cabrera Hidalgo, political leader of the "Christian Democracy" movement,
who will give testimony on the violence inflicted on political leaders, particularly those of
Christian Democracy, during the armed conflict, and on the ties between Florenclo
Chitay Nech and the Christian Democracy movement and his work within It. He will also
give testimony on the complaint made by Christian Democracy in the pUblic media

I
I

251. The Commission asks the Court to heat a statament by the following witness:
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