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APPLICATION FROM THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
TC THE INTER-AMERICAN COURT OF HUMAN RIGHTS
AGAINST THE REPUBLIC OF GUATEMALA
CASE 12.589
FLORENCIO CHITAY NECH £7T AL.

I INTRODUCTION

1. The Inter-American Commission on Human Rights (hereinafter “the Inter-American
Commission,” “the Commission,” or “the |ACHR"} refers to the Inter-American Court of Human Rights
{hereinafier “the inter-American Court” or “the Court”) this application in Case No, 12.589, Florencio
Chitay Nech et al, against the Republic of Guatemala {hereinafter “the State,” “the Guetemalan
State,” or “Guatemala”) for its responsibility in the forced disappearance of the Kagehikel Mava
indigenous political leader Fiorencio Chitay Nech (hereinafter “the vietim®),' which took place as of
Aprii 1, 1881, in Guatemaia City, and the subsaequent lack of due diigence in investigating the
incident, together with the denial of justice suffered by the vietim’s next-of-kin.

2, The inter-Americen Commission asks the Cowurt to establish the international
responsibllity of Guatemalan State, which has failed to comply with its international obligations
through the violation of:

Y Articles 3, 4, 5, 7, and 23 of the American Convention on Human Rights (hereinafter
“the American Convention” or “the Convention”}, in conjunction with the general
obligation of respecting and ensuring human rights enshrined in Articls 1.1 thereof,
and in conjunction with Articles | and 1l of the inter-American Convention on Forced
Disappearance of Persons (hereinafter “Convention on Forced Disappearance”), with
respect to Florencio Chitay Nech;

{b) Articles 8 and 25 of the American Convention, in conjunction with the general
obligation of respecting and ensuring human rights enshrined in Article 1.1 thereof,
and with the duty of adopting domestic legal effecis anshrined in Article 2 thereof,
with respect te Florencio Chitay Nech and hiz next-of-kin, namely his sons
Encarnacién, Pedro, Eliseo, and Estermerio, and his dsughter Marfa Rosaura, all
surnamed Chitay Rodriguez.

{c) Articles 5 and 17 of the American Convention, in conjunction with the general
obligation of respecting and ensuring human rights enshrined in Article 1.1 thereof,
with respect to the next-of-kin of Mr. Florencic Chitay Nech, namely his sons
Encarnacién, Pedro, Eliseo, and Estermerio, and his daughter Marla Rosaura, all
surnamed Chitay Rodr{guez.

{dh Article 19 of the American Convention, in conjunction with the general obligation
enghrined in Article 1.1 thereof, with respect to Estermerio Chitay Rodriguez, who a1
the time was a minor,

' As detailed below, Florencio Chitay Nech's children - his sons Encernacién, Pedro, Eliseo, and
Estermerio, and his daughter Marfa Rosaura, all surnamed Chitay Rodriguez - are also victims In the case at
hand. The Commission is aware of tha amandment to the Court’s Regulations whereby the tarm “victim’s next-
of-Kin" is no longer to be used, Neverthelass, since Report on the Merits No. 80/08 was adopted on October
31, 2008, in thiz application the term “victim” shall be used solely to refer to Florancio Chitay Nech, and
“victim’s next-of-kin” shall be used 10 refer 10 his sons and daughter,
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HEREIREES
3. This case has been progessed in accordance with the terms of the American
Convention and is submitted to the Court in compliance with Article 34 of its amended Rules of
Procedure. Attached hereto, in the appendixes, Is a copy of Report No. 20/08, drawn up according 1o
Article 50 of the Convention.?

4, The Cammission believes that this case reflects the abuses committed during the
internal conflict by agents of the State sgainst the indigenous Maya population and, in particular,
against indigenous community leadors,®

i PURPOSE OF THE APPLICATION

&, The purpose of this application is to respectfully request that the Court conclude and
declare thar:

{a) The State is responsible for violating Articles 3 {right te juridical personslity), 4 {right
to life), 5 (right to humane treatment}, 7 (right to personal liberty), and 23 {(political
rights) of the American Convention, in conjunction with the genersl obligation of
respecting and ensuring rights set forth in Article 1.1 thereof; and for violating
Articies 1 and |l of the Convention on Forced Disappesrance, with respect to
Florancio Chitay Nech;

{B) The State iz responsible for violatng Articles 8 {rights 1o a fair trial) and 25 {right to
judicial protection) of the American Convention, in conjunction with Articles 1.1 and
2 thereof, with respect to Florencio Chitey Nech and his song and daughter, namely
Encarnacién, Pedro, Elizeo, Estermetio, and Mariz Rosaura, all surnamed Chitay
Rodriguez.

{c) The State |s responsible for vioiating Articles b (right to humane treatment) end 17
{rights of the family) of the American Convention, in conjunction with the geperal
obligation of respecting and ensuring rights contgined in Article 1,1 thereof, with
raspect to Encaernacién, Pedro, Elizseo, Estermerio, and Marla Rosaura Chitay
Rodriguez.

{d) The State is responsible for violating Article 19 {rights of the child) of the American
Convention, in conjunction with the general obligation of respecting and ensuring
rights set forth in Article 1.1 thereof, with respect to Estermerio Chitay Rodriguez,
who at the time was a minor.

8. In consideration of the abevs, the Inter-American Commission asks the Court to
ordar thet the State:

{a) Carry out a complete, impartial, effective, and prompt investigation of the facts In
order to identify and punish all the persons intellectually and materlially responsible
that participated in the acts connected with the abduction and subsequent forced
disappearance of Florencio Chitay Nech and 1o determines the responsibility for the
lack of investigation that resulted in the impunity of the forced disappesrance of

? See: Appendix 1, JACHR, Report No, D0/08 {Merlts), Case 12.590, Florencio Chitay Nech et af.,
Gustemnsala, October 31, 2008,

? Seo: Report of the Commission for Historical Clarification, Guaternsla, Memory of Sience
{hereinafter, Memory of SHencel, Chapter 1ll, seotions on “The Destruoturing of Systems of Community
Authority and Organization” end “The Parsacution and Death of indigenous Authorities.”
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Florencio Chitay Nech;

{b) organize a public act of recognition of its responsibility in connection with the events
of this case and an apology to Florencio. Chitay Nech and his next-of-kin;

{c) take the steps necessary to determine the whereasbouts of Florsncio Chitay Nech
and, if possible, 10 locate and return his ramains to his family;

{d) provide the next-of-kin of Florencio Chitay Nech with approprigie redress, including
both moral and material compensation, for the violations of their human rights;

{a) take all steps necessary to ensure that such serious incidents as this do not reoccur,

and, for that, the State must therefore remove all the de facto and de jure obstacles
hindering the dus investigation of the incident; and,

{f) reimburse the legal costs and expenses incurred by the next-of-kin of Florencio
Chitay Nech In processing this case before the Inter-American Commission and Inter-
American Court,

. REPRESENTATION

7. In acvordance with the provisions of Articles 23 .and 34 of the Court’s amended
Rules of Procedure, the Commission has appointed Commissioner Victor Abramovich and Executive
Secretary Santiago A. Cantonh 10 serve as its delegates in this cage, Asgsistant Executive Secretary
Elizabeth Abi-Mershed and attorneys Karla |, Quintana Osuna and Isabel Madariaga, specialists with
the IACHR’s Executive Secretariat, have been appointed to serve as legal advisers.

V. JURISINCTION OF THE COURT

B. Under Article 62.3 of the American Convention, the Inter-Americen Court is
competent to hear all cases concerning the interpretation and application of the provisions of this
Convenrtion that are submitted to it, provided thai the stetes parties to the case recognize or have
racognized its jurisdiction.

9. The Court has jurisdiction to hear this cese. The Guatemalan State ratified the
American Convention on May 285, 1978, and it acceptad the Court’s contentious jurisdiction on March
9, 1987, In light of the date on which the State ratified the Convention and in accordance with the
Court’s jurisprudence, this application deals with the actions of a permanent nature in existence as of
March 9, 1987, and with the acts that constitute independent facts and specific and sutonomous
vialatlons oceurring after the recognition of the Court’s juriadiction.

10, In addition, the Court has jurigdiction to hear the instant case since Guaternala deposited
its instfument of ratification of the Convention on Forced Disappearance of Persons on February 25,
2000. According to Articles [l and VIl of that convention, the crime of forced disappearance “shell be
deerned continuous or permanent as long as the {ate or whereabouts of the victim has not been
determined” and the corresponding criminal prosecution shall not be subject 10 s1atutes of imitations.
Similarly, the Court has ruled on the continupus natdre of the phenomenon of forced disappearance by
establishing that:

Since its first judgment in the case of Valasquez Rodriguez {...] the Court has reiterated that
the forced disappesrance of persons is a crima of a continuous or permanent nature.® ...} Due
te its permanent naturs, while the fate or whereabouts of the victim or their remains e not
established, 1he forced disappearance continues In execution.®

* YA Court H. R., Case of Tilu Tojin, Marits, Reparations, and Costs, Judgment of November 26, 2008,
Sarigs C No. 190, pera. 52.

® bid, para. 84.
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V. PROCESSING BY THE INTER-AMERICAN COMMISSION®

11.0n March 2, 2005, the Inter-American Commission received a complaint lodged by Pedro
Chitay Rodriguez, Alejandro Sénchez Garrido, Astrid Odete Escobedo Barrondo, and the Azmitia
Dorantes Comprehensive Development and Promotion Association, represented by Irma Graciela
Azmitia Dorantes, {hereinafter “the represeniatives”), alleging the international responsibility of the
Republic of Guatemnala in the forced disappearance of the Kegchike! Maya indigenous political leader
Florengio Chitay Nech on April 1, 1981, presumably in reprisal for his activities in the cooperative
movement and the Guatemalan Christian Democrstic Party. The Commission recorded the petitlon as
No. P.208-05.

12. On May 12, 2006, the Commission forwarded the relevant parts of the complaint to the
Stare and asked [T to submit information on the matter within the following two months. On July 6,
2005, the State requested a 30-day extension of the deadline for submitting the requested
information, which was granted on August 3, 2005.

13, On Septermnber 19, 2005, the State sent the Commission ity comments on the admissibility
of the petitlon. The Commigsion forwarded those comments 10 the representatives on September 22,
2005, with a one-month deadline for submission of their comments.

14.The representatives presented thelr comments on October 24, 2005, which the
Commisgion conveyed to the State on Qctober 28, 20085, with a one-month deadline for returning any
reievan? observations,

15. The State sent the Commission its observations on January 18, 2006, which were
forwarded to the representatives on February 14, 2006, with a request for comments within the
following 15 days.

16.0n March 6, 2008, the representatives sent their comments and refterated their request
that the Commission centinue with the admissibiiity process, Thoze comments were conveyed 1o the
State on March 23, for it to submit its comments within the following month, On Aprit 7, 2008, the
Cormmission again transmitted the reply of Mareh 6, 2008, to the State, giving it one month to
comment.

17.0n April 24, 2006, the $tate gent its comments to the Commission, which forwarded
them to the representatives on May 4, 2006,

18, On February 27, 2007, during its 127" rogular gession, the Commission sdopted Report
7/077 in which it declared the case admissibie. In a communication of March 16, 2007, it notified the
parties of the adoption of the aforesaid report and, pursuant to Article 38.1 of the Rules of Procedure
of the Inter-American Commission on Human Rights (herginafter "the Rules of Procedure of the
Commission” or "the Rules of Procedure”), the representatives were given two months in whisch to
present such arguments on the merits as they deemed pertinent. At the same time, in accordance
with Articie 38.2 of its Rules of Procedure and Ariicle 48.1.f of the American Convention, the IACHR
placed itself at the disposal of the perties in order 1o explore the possibliity of reaching a friendly
sattlsrnent,

¢ The formalitiag referred to In this section may ba found in the record of the case before the IACHR.
Apperdix 2,

7 See: IACHR, Report No. 7/07 (Admissibility), Petition 208-05, Florencio Chitay Nech et af,
Guatemala, February 27, 2007, Appendix 2.
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19.1n a note dated May 7, 2007, received by the Commission on May 23 of that vear, the
petitioners submitted observations on the merits and requested the Commission to adopt the retevant
report on the marter.

20. The State submitted its comments on the case on May 25, 2007 and expressed its will 1o
reach a friendly settlement, which position was conveyed on June §, 2007, to the petitloners, who
were given one month to submit such comments as they deemed relevant,

21. The petitioners submitted their comments In a note of June 15, 2007, which was recaived
by the IACHR on Juna 18 of that yvear. The snnexes 10 those comments were received in a complete
and legible form on June 29, 2007. The |IACHR wansmitted said observations and their respective
annexes to the State on July 2, 2007, and gave it two montha 10 submit any observations of its own
that it believed pertinent.

22.0n September 13, 2007, the State trangmitted its observaiions, which were forwarded on
September 25, 2007, to the petitioners, who were given one month 10 communicate their
observations,

23. 0n October 10, 2007, the petitioners presented their comments on the case and said that
they would net consent 1o a friendly settlernent procedure. This information was passed on to the
State on October 29, 2007, and it was given one month to comment.

24, The State sent its comments on December 8, 2007, which the IACHR transmitted on
December 13, 2007, 1o the petitioners, giving them one month 1o present the comments they
considered appropriate.

25, 0n January 17, 2008, the petitioners submitted their final comments, which were
forwarded to the State on February 4, 2008.

26.0n October 31, 2008, at its 133™ regular session, the Commission adopted Report on
Merits No. 90/08 in this case, drawn up in compliance with Article 50 of the Convention. In that
report, it concluded that:

the State of Guatemals is rasponsible for violation of the rights 1o personal fiberty, humane
treatment, life, juridical pérsonality, a fair trisl, judiclal protection, the rights of the family, the
rights of the child, and the right to participate in government, enshrined In Articles 7, B, 4, 3,
8, 25, 17, 19, 23, respectively, of the Americgn Convention, in connaction with Article 1 of
said instrument and with Articles | and Il of the Inter-Americen Convention on Forced
Disappearance of Persons, for the detemtion and forced disappearance of Florencio Chitay
Nech. The Commission also concludes that the State Is responsible for violation of the rights
to humane treatment, of the family, to a fair trial, and 1o judicial protection recognized at
Articles 5, 17, 8, and 25 of tha American Convantion, to the detriment of the victim’s next of
kin.

27.1n the report on the merits, the Commisgion extended the following recommendations to
the Guatemalan State:

1.Carry out & complere, mpartial, effective, and prompt investigation of the facts in order o
ldentify and punish gl the perscns inteliectually and materlially responsible that partleipated in
the acts connected with the abduction and subsequent forced disappsarance of Florencio
Chitay Nech and to determine the responslbility for the lack of investigation that resuilted in
the impunity of the ferced disappearance of Florencio Chitay Nech,
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2.Acknowledge its international responzibility for the facts of the Case 12.599, Florencio
Chitay Nech.

3.0rgantze a public act of recognition of its responsibllity in connection with the events in this
case and of apoipgy to the victlms and their next of kin.

4, Adopt all measures necessery 10 prevent & repetition of acts as serlous as the ones in the
instant case. To that end, the State should remove any de Facte and de jure obstaciss that
might impedea a proper investigation of the facts.

B.Locate the morte! remains of the victim Florencio Chitay Nech and deliver them 1o hig
family.

G.Provide adequate reparation to tha vietims’ next of kin, covering both emotional and
matearial injuries, for the violations of their human rights,

28, On November 17, 2008, ithe Commission forwarded the report oh the merits 10 the State
and gave it a two-month deadline in which to implement the specified recommendations.

29. On December 1, 2008, the Commission gent the representatives the ralavant pars of the
merits report, on & confidential basis, and informed them that it had been transmitied 1o the State,

30. On Dscember 19, 2008, the representatives submitted a note in which, /nter alis, they
neted their wish for the case to be submitted to the inter-American Court.

31.0On February 4, 2009, the State sent g note requesting an extension of the deadline for
addressing the recommendations in the merits report, specifically the recommendarion dealing with
the investigation of the incident. It also reiterated s willingness to embark on 2 friendly settlement
procedure, On February 10, 2009, the State submilted a nots expressly and irrevoocably accepting
that the granting of the extension would suspend the deadline for submission of the case to the
Court,

e

32. On February 13, 2008, the Commission gave ths State a two-month extensgion, in order 10
provide it with additional time for meeting the Commission’s recommendations end to make progress
with their implementation. The Commission also ssked the State to report, on Aprit 1, 2008, on the
measures adopted 1o implement those recommendations.

33.0n April 1, 2009, the Btate sent the Commission its report on compliance, indicating that
on Marech 2, 2008, the Executive Director of the Presidential Executive Policy Coordinating
Commission for Human Rights hed filed a compiaint dealing with Mr. Florencio Chitay Nech’'s forced
disappearance with the Office of the Public Prosecutor. The State therefore ssked the IACHR 1o take
into account its “good will in beginning compliance with the recommendations as regards justice and
fts availabiiity for reaching a friendly settiement in the case at hand, in order to provide the victims
with due redress,”

34.0n April 15, 2008, the Commission declded to submit this case to the jurisdiction of the
inter-American Court, as provided for in Articles 51.1 of the Convention and 44 of its Rules of
Procedure, on the grounds that It did not believe the State had complied with the terms of the report
on merize since Guatemnala had only hegun work on implementing one of that report's six
recormmendations,
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AR CONSIDERATIONS OF FACT
A, PRELIMINARY CONSIDERATIONS

35, As has baeen stated on earlier oceasions,® the alleged facts must be placed in the context
of the armed conflict that occurred in Guatemala, with particular reference to the systematic practice
of forced disappearances carried out during that conflict,

38. In keeping with the foregoing and in light of the available evidence, the arguments of the
parties, the documents presented, and the overall context that framed the events alieged, the
Commission now proceeds to state the proven facts in the lnetant case.

B. ESTABLISHED FACTS
1. THE ARMED CONFLICT IN GUATEMALA

37. The internal armed conflict in Guatemala from 1962 10 1996 exacted a terrible human,
material, institutional and moral 10ll., Estimates are that more than two hundred thousand people
became the vietims of arbitrary executions and forced disappearance as a consequence of the political
violence during this period.® In ethnic terms, the Mayan indigenous people accounted for 83% of
these vietims.

38. The special report on Guatemala adopted by the Comrission in 1985 recorded the
dimensions and serigusness of the Internal turmoil that existed in the country at the time, as well as
the way in which that process had spawned a dramatically increasing spiral of viclence, “that
remained ever latent throughout those years with periods of grester or lesser intensity.”'®

39, Even before then, in its first Report on the Situation of Human Rights in the Republic of
Guatemala, de 1981, the IACHR had noted that:

With the development of this spiral of progovernment and antl-government violence, which
worgenad beginning with 1968, the severity of the struggle was leading the country 1o a true
*s1ate of terror,” that iz, to the most exireme level of viclence. in this state of affairs, terror
came to be, moraover, 3 weapan of social represslon against unions, opposition groups,
upiversities, political parties, cooperatives, rural organizations, church memberg, journalists,
and, in short, against all entities critical of the governmant. Every kind of aggression and
assault has been carried out against them, for which the officisl military and police authorities
have always denied responsibility, whila these acts have been Indigeririnately, and sometimes
avan simuitanacusly, attributed to the aforementioned paramilitary groups,

40. According 1o the report of the Commission for Historical Clarification, “Guatemala:
Mernoria del Silancio” {hereinafter "CEH report” or “Memoary of Silence”), the factors that caused the

5 JACHR, Report No. 22/08 {(Admiszibility and Merits), Case 11.881, Maszacre of Dos Erres,
Guatemala, March 14, 2008, para. 85, Regarding the context of the armed conflict in Guatemals, se9 also: /A
Court M, R., Case of Molina Thelssen, Judgment of May 4, 2004, Series C No. 108, para, 40,

9 In documenting cases, tha CEH found 42,275 victims of arbitrary execution and forcad
disappearance: 23,671 were victims of arbitrary execution and 6,159 were the victims of forced
disappearanca. Memory of Silence, Volume V, Conclusions and Recormmmendations, p. 21.

\® JACHR, Third Report on the Situation of Human Rights in the Republic of Guatemals, adopted on
Ociober 3, 1988, Chapter I, para. 2.

" IACHR, Report on the Situation of Human Rights in the Republic of Guaternala, adopted on Qctober
13, 1281, Chapter Ii B, para. 3.
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armed conflict in Guatemala were many and resulted from a series of coinciding factors,’? such as
structural injustice, the closing of political spaces, racism, the increasingly exclusionary and anti-
democratic nature of institutions, as well ag the reluctance to promote substantive reforms that could
have reduced structural conflicts. ™

41, The armed confiict also involved a number of differsnt actors:

Alhough the visible actors in the armed conflict are the army and the insurgency groups,
historical research carried out by the CEM has revealed the responsibility and participation, In
diffarent forms, of powarful economic interest groups, political parties, and tha various
sectors of civil society, The entire state, with 8l of its mechanizme and agents, has been
involved, Thus, any redustionism to a two-actor logic is net only insufficient but vagua, since
it would explaln neither the extent nor the significancs of the involvement of political parties,
sgonomic forces, and churches in the origin, spread, and perpetuation of the violencs, nor the
constant mobilization and various forms of participation by social sectors who sought to press
soctal, economic, and politicsl claims, '

42. Furthermore, in addition to the intringic causes inherent in Guatemala’'s national history, so
too did the Cold War, the attendant anti-communist policy prevalent in the region, and the National
Security Doctine as an ideological manifestation of the struggle against the "imternal enemy", play a
crucial role in the origin, spread and perpetuation of the conflict,'®

43. In keeping with thess ideas, the internal enemy coneept encompuagsed not only the armed
rebel groups, but progressively expanded to include any opinion or movement that dissented or
differed from the goverament line, including inteliectuals, artists, students, teachers, trade union
leaders and others; in short, 8 host of different actors who suffered the consequences of the
systematic violence that existed during that period.'®

44, Aceording to the investigations of the CEH into what is regarded as one of the most
devastating offects of the conflict, State forces and related paramilitary groups, in putting into
practice ths National Security Doctrine, wers responsible for 83% of the violations documented by
that Commission, including 92% of the arbitrary executions and 91% of forced disappearances,’’
The CEH blamed armed insurgent groups for 3% of such acts,*®

45, During the internal armed conflict, and in particular between 1980 and 1983, a series of
phenomena emerged that affectad the structures of indigenous authority and leadership. Death,
persecution, terture, forced disappearances, the replacement of indigencus authorities, and the
digmantling of community organizations weakened the community as a whole.'® Indeed, the effect of
those actions wes to leave the communities leaderless, “in order to terrify and disperse them, aor to
reduce their ability to resist, or as a prelude to a8 massaore or mass action, =

2 pemaory of Silence, Vol, |, para, 80

'3 [dem., Volume V, Chapter 4 Conclusions, p. 24,

* idem., Volume |, p. 80

i {dem, Velume V, Chapter 4 Conclusions, p. 24

1% |dem, Volume i, Chapter X): Foreed Disappearances, p. 428,

7 |dem., Volume V, Chapter 4 Conciusions, pp, 24-25

'S \dam., p. 26

® Memory of Silence, Chapter i, paragraphs 443, 460; Chapter || (352).
20 thid., p. 460.
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46. 1t is mportant to point out that the facts in the instant case occurred during the most
violent part of the conflict. Indeed, 91% of all the vioiations recorded were committed between 1978
and 1984,%2' a period that coincided with the dictatorships of Generals Romeo Lucas Garcla {1978-
1982) and Efrain Rios Montt {(1382-1983}.

47. The context described above, marked by a coumterinsurgency policy that typically featured
terror, violence, and widespread, systematic hurman rights violations, had particularly dramatic
consequences for anyone who, in the eyes of the repression apparatus, could be classed as
subversive, as defined by the aforgsaid internal enemy concept, such as the Maya population -who
made up 83% of the victims of the conflict whoss identities were fully confirmed®. peasant farmers,
students, members of religious organizations, and community or cooperative ieaders,*® maost of which
categories Mr, Florencio Chitay Nech fell into, as the following analysis shows.

2. THE FORCED DISAPPEARANCE OF PERSONS

48, As mentioned, in the climate of indiscriminate viclence that held sway in Guatemala,
forced disappearence was one of the principal evils suffered by victimsz of the contlict,

49, In much the same way as other manifestations of the reigning aumosphere of terror of
those years, forced disappearances were also the result of the operations and measures carried out by
groups that acted with the tolerance and acquiescence of the Siate,

60. The “disappeared" phenomenon was basically the result of having adopted, as part of the
counterinsurgency strategy, a system of widespread kidnapping and elimination of persens without
leaving any trace of their whereabouts. Indeed, as time progressed, given the fallure to investigate
and punish the perpetrators, as wel as the support that they clearly received for earrylng out their
operations, the link between these paramilitary groups and the security forces of the government of
Guatemala becamne Increasingly apparent,®®

51, The dramatic nature of the prevailing ¢limate in Guatemala at that time was a source of
grave concern for the IACHR.?*®* The victimg of these operations were literally rmade to disappear

1 Jdam. p. 42
% Memary of Silence, Voluma V, Chaptar 4 Conclusions, p. 21.
*2 idem, Volume i1, Chapter XI: Forced Disappearances, p. 428,

* JACHR, Third Report on the Situation of Human Hights in the Republic of Guatemala, adopted on
October 3, 1988, Chapter Il, para. 3.

*% in this connection, on the occasion of the on-site visit carried our in May 1985, the Commission
stated,

{...] Prior 1o the on-site visit to Guatemala in May 1285, the Commission received many new
complaints that suggssted that practice of forced disappearance had worsened. Ail of those
complaints were processed in accordance with the regulations that govern individual cases
{...} Durlng the on-site visit, the Special Commission of the IACHR received testimony directly
from the relatives of hundreds of disappesrad persons: listened 1o the eyewitnesses of a
number of kidnappings and seizures; talked 1o members of the Mutual Support Group (GAM};
100k receipt of hew complaints; was Informed of kidnappings and dissppearances of persons
that eccurred while it was actustly in Guatemala; directly investigated the agencies accused of
taking part in such acts; talked, as mentioned, 10 all kinds of officials and public and private
figures who might be In a pesition fo provide valuable information on this problem; and
personafly took ali manner of steps in an effort to s&sceartain the whereabouts of thoss who
might be aliva, bring about the eliminaton of such & deplorable practice, ensura the
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without a trace, meaking it virtually impossible to know anything further about their whereabouts,
despite tireless searching by family and friends at morgues, hospitals, military facilities, and police
stations.

52. The modus operendi of such deplorable practices was outlined by the IACHR in its Special
Report of 19885, Based on an analysis of the information that the Commission then had in itg
possession, such 8z names, dates, particulars, ages, sexes, professions, or petivities of the victims, as
well ag common features of the attacks and various studies on the problem, the IACHR managed 1o
establish the unigque methods and characteristics of forced disappearance as practiced in Guatemala
guring the time of the armed conflict. The Commission even identified singularities in such acts
depending on whether they were carried out in rural or urban areas, According to the testimony of
persons who managed to escape from places of detention and eyewitnesses to abducticns and
detentions carried out In psople’s homaes, the workplace, and in public, the 1ACHR igolated certain
typical particularities that made it possible to distinguish hetwseen different stages of forced-
disappearance operations, which may be summarized, where relevant, as follows:

[...} 8. Datantion

[...] Detentions in public places are even more spactacular and involva a larger deployment of
operational personnel, who dross in either civilian clothing or uniform, but invarlably are
heavily armed. The kidnappers act with as much asggression e possible, brandishing thelr
waeapons at any witnesses, bystanders, street vendors, companions of the victims, neighbors,
81c., using extremme force to apprehand the vietim -men or woman- and put them in the
vehicie they have brought for that purpose, H necessary dragging and beating in order to do
s0. Neither the cries and struggles of the victim, nor the protests of witnesses, nor the shots
that are sometimes fired, nor tha natural disturbance that an oceurrence of this nature and
seriousness causes in the street, have the Isast effect on the loce! police, who do not even
make record of such events in the incident book as an occurrence worthy of police attention.

T {...] when the detention Is carried out in public, the kidnappers aimost always know tha
vietim's idantity. Once inglde the pickup truck or car, the abducted person is held roughly
against the floor, sometimes blindfoided, and then, suffering abuge and threars, driven to an
unknowr destination,

b. Places of detentlon

The captured person is drivan to differsnt unofficial places of detention, which are usually
located, reportedly, at military facilities, without baing told the reasons for thelr detention or
where they are baing hald. They ere kept cempletely incommunicado and, at first, are
normally isolated from other persons, They are very badly mistreated, constantly beaten and
kept in & state of fear with the apparent aim of breaking them physically and emotionally.
Once in detention they realize that they are utterly helpless and bereft of rights. Their most
basic physical needs are barsly satisfied. The appalling conditions at places of detention make
staying in them simost unbearable. Compounding that is the hostils, insulting, and humillating
treaTment (0 which they are constantly subjected.

¢. Interrogations

[...] Groups of persons, somelimes differert ones, interrogate the demasinee. Interrogations
invariably start with mistreatment, threats, shoving, and frequent biows. The apparent aim in
almost svery cage Is to obtain more information than the person under interrogation actually
has in their possession [...]

Investigation of the perpetrators, and make certain that the serioug situation of disappearaed
persons be given special consideration and treatment by the country's highest public
authorities 1...]

See: IACHR, Third Report on tha Situation of Hurnsn Rights in the Aepublic of Guatemala, adopted on
e Qctober 3, 1985, Chapter Il, para. 7.
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d. Terturs

{...] Mistreatment and torture are part of the method used in aimost all interrogations and
seam to be applied primarily to intimidate, soften up, and persuade the victim to confess,
Part of this practice consisis of holding detainees near to where other persong are tortured, so
that they can hear the screams and beatings and know the nature of the ordeal in store for
tham.

[...] Persons about to be interrogated by torture usually have their feet tied together and are
hung upside down, after which they start to be violenily end indiscriminately beaten all ever
the body with lacerating objects. The next step is the application of the electric shocks 1o the
most sensitive areas, very oftenr until the imtensity of the pain renders the torture victim
unconscious, causing intense fevar and thirst when they regain thelr senses.

0. Dissappearances

f...] Except in highly unusual circumstances, anyona who is the objact of a special kidnap or
seizure operation in Guatemala is prédestined to die from the start, as a means to ensure the
utmos? secrecy of the system, the identities of those invelved, the places of detention, the
interrogation and torture methods used, and the officlal nature of the organization. [...}%8.

53. A1 1he time of Florencio Chitay Nech’s illegal arrest, forced disappearance was a practice
of the Guatemalan State and was chiefly carried out by agents of the State’s security forces. In
connection with this phenomenon, the Court established in the Case of Molina Theissen, and

reiterated in the recent case of Tiu Tojin ~ both of which inveolved Guatemala — that:

the forced disappearance of persons was a State practice carried out principally by members
of the securlty forcss, The purpose of this practice was to dismantle movements or
organizations that the State identifled as having “insurgency” tendenciss and to instill fear
into the population;

The State based iwsslf on the “National Becurity Doctrine” to characterize a person as
"subversive” or as an “internal enemy,” and this couid be anyone, who genuinely or allegedly
supported the flght to change the established order. The victims hailed from all sectors of
Guaternalan soclety: leaders of grass-roots or opposition orgenizations, workers, pessants,
teachers, student leaders, members of religious orders or thair lay helpers;

This practice was implamented by the army, the civil self-defense patrols (hersinafter “the
PAC*"), tha military eommissioners, the military foot-police, the national police, the judicial
police and the “death squadrons”,

The detention, abduction, torture and Subsequent assassination of those who wers
*disappsared” was carried out by heavily armed groups of individualz, who introduced and
identified themseives as belonging to one of the State’s different Investigation or sacurity
unite, During these operations, they did not provide information on the motives for the
slleged detention or the centers to which those detained would be transferred. These proups
acted with total impunity and traveled in cars similar to those used by the police forces or
ldentified as belohging to secutity units, with dstaeriorated license plates or without the road
uge permit,

Violence was inevitably used in the forced disappearance of parsons carried out by rmembars
of State security units. These acts of violence were directed against the victims, their next of
kin, and any witnesses to the events. The threats and intimidation of the vietims’ next of kin

¥ IACHR, Third Report on the Shustion of Humsen Rights in the Republic of Guatemals, adoptad on
Ocrober 3, 1985, Chapter 1l, para, 18-27.
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contihued for soma tima aftar the derention, s0 as to curb their initiatives to locate the
persons detained and to heighten their fear,”

64, Similarly, the CEH's report establishes that “the disappearances mainly targeted members
of trade unions, social, student, and religious organizations, and political parties.”® These forced
disgppearances were intended to punish not only the victims, but also the political or social
organizetiong 1o which they belonged, their communities, and their families: in other words, to punish
the collective of which the victim was a part.?®

B5. The Commission will examine the specific events surrounding the forced disappearance of
Florencio Chitay Nech in the light of the foregoing considerations,

3. STRUCTURE OF THE POLITICAL AND MILITARY POWER 1N GUATEMALA ON AFRIL 1981

B6. During the early 1870's decads, the institutionalization of the military forces in Guatemala
originated a fraudulent electoral presidential regime,®® which steyed until 1982, followed by a series of
military dictatorships. One of the charecteristics of the governments impoesed as a consequence of
fraudulent mechanisms consisted in that the position of President of the Bepublic was held by a
member of the military forces, while the Vice-President was held by a civilian,®

57.0n March 1978, Guatemale held presidential elections, and regardiess of the several
complaints of fraud, 32 General Romeo Lucas Garcia took office as President. General Lucas Garofa had
heen the Minister of Defense during the government of General Kjell Eugenio Laugerud Garela (1974~
1978). The Presidential tenure of General Romeo Lucas Garola finished on March 1982, when a Junta
Militar, hoaded by General Efrain Rios Montt, took power,

58. When Florencic Chitay Nech was forcly disappeared -Aprit 1981~, General Romso Lucas
Garcia was the President of Guatemnala and Commandant in Chisf of the Army,* General Angel Anibal
Guevara Rodriguez was the Minister of Defense.®

4, EVENTS PRIOR TO THE FORCED DISAPPEARANCE OF FLORENCIO CHITAY NECH

' iyA Court H.R., Case of Theftsen, Judgment of May 4, 2004, Series C No. 108, para. 40, See
alsg /A Court W, R., Case of Tiv Tojin, Merits, Reparations, and Costs, Judgment of November 26, 2008,
Series C No, 190, parz. 48,

2 See: Memory of Silence, Vol, il, Chapter X|: Forced Disappearances, p. 428.
2 Ibid., p. 428.
® Marnory of Sifence, Vol. |, para, 231,

' The four presidential formulas shared that characteristic from 1870 until 1982, In 1870, Coronel
Carlos Manuel Arana Osorio was the Prasident, while the Vice-president was the attormey Eduarde Cécerss
Lenhoff; in1974 General Kjsll Eugenio Laugerud Garcla was elected Pregidont, and the clvilian Mario Sandoval
Alarcén was the Vice-President; In 1978 General Romeo Lucas Gargla was elected President, and the civillan
Francisco Villagrén Kramer was tha Vice-President,

3 Memmory of Sience, Vol. |, para. 362..
* Law Constituting the Army, Decree 1782 of September 5, 1968.

¥ From that datwe on, Genersl Guevara Rodriguez began gerving ag Minister of Defense. Ho was later
appolntad President Lucas Garcla’s successor for the 1982 presidential elsction.
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58. Mr, Florencio Chitay Nech, a Kaachikel Maya, was borp in the viliage of Quimal, hamlat of
Semetabaj, on March 2, 1935.%° For many ysars he farmed corn, beans and sugarcane on land
inherited from his parents.

60. In approximately 1973, Mr. Chitay joined the peasant movemsnts in the region and began
to take part in political activity, joining the Guatemalan Christian Democratic Party, At the same time
he becams involved in the cooperative movement,

61.in 1977 a group of indigenous persons decided to put forward candidates in the 1978
municipal election in San Martin de Jilotepague, Department of Chimaltenango. They ran Mr. Felipe
Alvarez Tepaz for Mayor and Mr. Florencio Chitay for the office of First Councilman. As a result of
that election, snd as was corroborated by the CEH’s Report, those candidates were elected® and that
Municipal Council became the firet body of that nature to be almost entirely made up of indigenous
persons,

62, Ropression agsinst members of the Municipal Corporation of Sar Martln de Jilotepeque
began in mid-1979. The CEM’s report shows that on November 21, 1980, Felipe Alvarez, the Mayor
of that municipality, became a victim of forced disappearance® perpetrated by a group composed of
military personnel and civillans, which incident the Guatemalan justice system failed to investigate.
With regard to the foregoing, the Report of the CEH states!

[...]0n November 2%, 1980, in the seat of the muplcipality of San Martin Jilotepsaue,
department of Chlmaltenango, the municipal mayer, Mr. Felipe Abvarez, wae kidnapped., A
contingsnt of 15 men mads up of members of the G-2 and civillans from San Martin
Jilotepegue, went into the home of the Alvarez family, wounding Mr. Alvarez in the back and
ropoatedly beating him and his daughters Ester and Antonia. Subsequently, Mr. Alvaraz was
dragged into a car and his son inte another, and they waeare taken in the direction of
Chimaltenango. The family reported the attack to the Naticnal Police, which did not
invastigate. The Lower Court of Chimaltenango opened case fiie No, 1482/80 bur did not
investigate [...].%%

83, According to the CEH report, over the months that followed, three of Mr, Felips Alvaraz
s0hs might hava disappeared.

[..1 The family of Felipe Alvarez suffered =zeveral attacks culminating in the forced
disappearance of Felipe Alvarez's three sons: Jorge Alvarez on April 27, 1981, Mario Alvarez
on November 13, 1881, and Mateo Alvarez on December 13, 1981. Finally, a witness who
was part of the group responsibls for the forced disappearance told one of Felipe Alvarez's
sons that his father had been burnt [sic] at Roosevelt Street and 23rd Ave., In the Zone 7
soction of the capital, and that his remains had been thrown into the Pine Lagoon, in the
department of Sama Rosa, something that has not been verifiad [...}.%®

64, Furthermorse, on January 6, 1981, Mario Augusto Garcla Roca, Second Councilman of the
Municipality of $an Martin Jilotepeque was also disappeared,*®

* Sen: Caduls de Vecindad [identity dogument) 12.203, belonging to Florencio Chitay Nech.
¥ AMemary of SHence, Volume Vill, Cases presented Annex I, case 707, (1908),

¥ gg IACHR, Resolution 15-82, Case 7777, Guatemala, March 9, 1882, The Report of the CEH also
provides an account of the forced disappearance of Felipa Alvarez Tspaz and hiz sons. Ses Memory of Sifence,
Voluma VIII, Cases presented Annex Il, case 707, (1999).

3 Memaory of Slence, Volume ViIl, Cases presented Annex I, case 707, (1998
% |dem,

4% idem.
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65, These incidents took place during the most tragic and violent phase of the internal armed
conflict in Guatemala, when the military operstions were concentrated in Quiché, Huehuetenango,
Chimaltenango, Alta and Baja Verapaz, the south coast, and Gustemala City,*" which accounted for
91% of the violations recorded by the CER.*?

B6. As a result of the acephaly caused by the disappearance of Mayor Felipe Alvarez, Mr.
Chitay Nech assumaed responsibility for the municipal government in his capacity a8 First Counciiman
{Deputy Mayor). As of that mament, Mr. Chitay Nech began to receive death threats®® and & series of
attacks were made agsinst him at his home.*

87. Thus, starting in June 1980, the victim received anonymous notes “which invited him 1o
remove himself from all his activities, namely, to step down as Mayor of the municipality, snd
withdraw from the cooperative and peasant movement, activities labeled as subversive.”® The
testimony of Mr. Luis Alfonso Carrera Hidalgo, a political leader of the Christian Democracy
movement, describes this situation in the following terms:

We, the party leaders, were aware of the death threats made against the political leeder
Florencio Chitay Nech of the municipality of San Martin Jilotepequse, department of
Chimaitenange. [...1 Significantly, some months earlier, Mayor Felipe Alvarsz Tepez was also
abducted, upon which Mr, FLORENCIO CHITAY NECH assumed his position, but because of
pressurs from anonymous groups he resigned, to safeguard his physical intagrity and that of
his family 4§

68, Starting in November 1980 there wera various kidnapping atiempts and attacks on
Florencio Chitay and his immediate family.

[...] There were approximately thrae attacks on the house: in the first, the Kidnappers falled to
accomplish their objective {in the early days of November), but they raked the Inside of the
home with machine-gun fire [...]. The second attack cams In the days that followed. By then,
by the father's decision they had taken 1o moving around regularly among the homes of
different relatives, whare they would spend the night and return home the next day, In the
sacond attack, the attackers managed to gain entry to the home, turned it upside down and
again shot up the interior, The third attempt also came st the end of that year, Upon failing
to accomnplish thair objective, the attackers made a pila of most of their parants’ belongings in
the home, Including books, papars, beds, coats, and 5o forth, and set it on fire.*”

69. Because of the incidents described, the Chitay Rodriguez family was forced 1o flee to
Guatemala City. To achieve that, Mr. Chitey Nech went unaccompanied along a road that was not
under Army surveillance, Some days later, he was followed along the same route by his older sons,
Pedro and Eliseo, aged 15 and 13 years, and by his wife, Mrs, Marta Rodriguez Quex, carrying her
eight-month-old daughter.®® The two younger sons, aged 5 and 9, went to the city by bus slong a

" Memory of Sitence, Vol V, Chapter 4, Conclugions, p. 28.
2 1pid., p. 42.
% Testimony of Luis Alfonso Carrara Hidalgo, Annex 1.

* Testimony of Encarnacion Chitay Rodriguez, Pedro Chitay Rodriguesz, Eliseo Chitay Rodripuez, and
Amada Rodriguez Quex, Annex 1,

45 Rapresentatives’ submission, dated March 2, 2005.
4% Tegtimony of Luis Alfonso Carrera Hidalgo, Annex 1.
47 Tastimony of Pedro Chitay Rodrigusz, Annex 1.

“® Testimony of Luis Alfonse Carrera Midalgo, Annex 1.
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highway that wag under Army surveillance, in the company of a cousin, becauss the Army did not
demand minors to provide identification papers.*® The testimony given by Mr. Chitay Nech’s sons
agree, with respect to their father, that:

On several occasions, atternpts were made 1o kidnap him from his home located in Barrio e
Guite, municipality of 8an Martin Jilotepeque, department of Chimasitenango. After these
attemptad abductions, be decided to abandon the municipality and relocate 1o the capital. For
that, [his two younger sons] took a bus [...] to the city, with the help of a cousin.®®

70, In Guaternala City, the Chitay Rodriguez family settled into & rented room. Mr. Florencio
Chitay then began to work in a refrigeration repair shop, in order to support his family, until his
disappearance on April 1, 1281,

71. Some days before his disappearance, Mr, Chitay Nech spoke with his elder sons, Pedro
and Elizeo, and told them of his fear that something might happen to him.?'

B, THE ARREST AND SUSSEQUENT FORCED DISAPPEARANCE OF FLORENCIO CHITAY NECH

72. The Commmission has established that on April 1, 1981, Mr. Chitay Nech left his home in
Guatemala City to buy firewood. He was sccompanied by his son Estermerio, then flve years of age.
in front of the firewood shup, a group of armed men got out of a vehicle, gave Florencio Chitay
Nech’s name, tried 1o force them into thsir vehicle, and hit him op the head, One of the men 1ok the
chiid by the arm and pointed his weapon at him. Upon seeing this, Mr. Chitay Nech ceased resisting
and got into the vehicle.?? Estermerio ran home to tell his family what had happaned,

73. The CEH documented Mr. Chitay Nech’s case as one of forced disappearance, which the
IACHR salso accepted as avidence. Thus, the CEH's repor: states:

Tha municipal council of Sar Martin Jilotepenue was compleigly dismantled. The forced
disappearance of Falipe Alvarezr was followed by that of the First Councilman, Mr. Florencio
Chitay Nech, on December 10, 1980 {sic], and of the S8econd Councliman, Mr, Marie Augusto
Garcfa Roca, on January 6, 1981, Finally, the surviving members of the Municipal Council of
Sen Martin Jilotepeque resigned en masse and asked for new slections to be held on January
B, 1881.5

74. Similarly, in its report on the merits, the IACHR established that in conjunction with the
testimony submitted and the documentation set out in the CEM’s report, the personal and professional -
particulars of Mr, Chitay at the time of his disappearance make it possible, on the basis of logical and
conciusive inference, to put the reported facts into context and to frame them within the practice of
forced disappearances in place in CGuatemaia at the time, in keeping with the aforementioned
standards of the Court’s case law.* In that respact, the following should be noted:

* Testimony of Estermerio Chitay Rodriguez. See also: Testimonies of Encarnaciéh Chitay Redriguez,
Pedro Chitay Rodrigusz, Elissc Chitay Rodriguez, and Maria Rosaura Chitay Rodrigusz, Annex 1,

5 Tastimony of Estermeric Chitay Rodrigusz. See aiso: Testimoniss of Encarnscién Chitay Rodrigues,
Pedro Chitay Redriguaz, Elisso Chitay Rodriguez, and Marla Rosaura Chitay Rodrigusz, Annex 1.

°' Testimony of Encarnacién Chitay Rodriguez, Pedro Chitay Rodriguez, Elises Chitay Rodrigusz, Chitay
Rodriguez, Annax 1.

62 Tastimony of Estermeric Chitay Rodriguez, Annex 1.
3 Memory of Silence, Vol. Vill, Cases Submitted, Annex II, Case 707 {1989).

I/A Court H.R., Case of BAmaca-Veldsquez v. Guatemnala. Merlts, Judgment of November 28, 2000,
Sarias C No.
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a.Mr. Chitey was a political leader and, as such, an obvious target for the acts of violence
perpetrated during the timeframe of his disappearance. In that connection, ihe CEM has reviewed
an abundance of documents that relate 1o the persecution and violence meted out to political
leaders, in particular cooperative activists. Thus, that Commiggion mentioned that the final
objective of forced disappesranhces was 1o destroy trade-union, student, and political organizations
regarded as opponents of the established regime. The counterinsurgency strategy encouraged by
the State struck “through the forced disappearance of entire lgaderships of trade unions, student
aggociations, political organizations and grassroots groups, By removing the leaders of
organizations either individually or en masse... [ilt is clear that the ultimate sim of the violation was
precisely to wipe them out or destroy them.®

b, In addition, it should be mentioned that Mr., Florencio Chitay's particular political
affiliation 10 the Christian Democratic movement heiphtened the vulnerabiiity to which he was
glready exposed as a political leader. In this regard, the CEM conoluded that the arbitrary executions
were perpetrated against leaders of groups such as Catholic Action, development committees,
cooperatives, and leaders of political parties, especially the Christian Demoeratle Party.®®

c.In addition, his activites as a cooperative activist werg unquestionzbly amother fagtor that
axpossd Mr. Chitay 1o the risk of abduction and disappearance of which he was Jater a victim. The
gbove-ocited Report of the CEH states that repression was unlesshed wharever & peasant
cooperative organization happened to exist. One of the testimonies recorded by the CEHM says,

{...] in 1981 the army began 1o kignap the people who were leaders of the cooperative, On
May 10, 1081, soldiare called the president of the cooperative to the military post and he
went there that same day. He never appeared, He never came home, Almost all of us were
Catholies. ©On June 12 of that year we were at tha chapel and the army arrived dressed as
civillans and pretending 10 be guerrillas. They had a list and the vice president of the
cooperative was there... They toek him away. The next day the man wasn't in the same
place [,..}.%7

d. It is also clear that Mr. Florencio Chitay's position as an indigenous leader pyt hirm in
greater danger from the reign of violence, Te illustrate, it is worth noting what the CEH steted to
the sifect:

The human rights violations were objectively and spacifically targeted at the Maya groups that
lived in these regiong. Another indication of this general discrimination against the Maya
populations is that time and again the Army systematically executed anyone in the Mavs
groups who stood out as community leaders,®®

e. Finally, Florencio Chitay’s work at the Municipality of San Martin de Jilotepeque, was
another of the factors thet made him a target for persecution, as it was for everyons eise who
worked thers with him. As mentioned, following the disappearance and subsequent arbitrary
execution of the Municipal Mayor and several members of his family, Mr. Chitay, as Deputy Mayor,
took over the position. lLater, the surviving members of the Municipal Council of San Martin
Jilotepeque resigned en masae and calied for new elections.

55 Memory of Sifence, Volume i, Human rights violations and acts of violence, p. 430,
5 idem., p. 384,
57 Memory of Sitence, Volume Y, Human rights violations and acts of violence, p. 438.
8 tdem, p. 418.
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75. Based on the foregoing, it is safs to conclude that Mr. Chitay met various characteristics
which were sufficient -bearing in mind the aferementioned historical context and from the point of
view of those responsible for the atrochties committed during that period- to make him a typical target
for violence and persecution. The fact is, as noted, particularly at the time when the acts that gave
risa to the complaint ocourred, repression was mainly directed against the non-combatant civilian
population, “and It is possible to distinguish various categeries of victims according to their gocial role,
among which social workers, cooperative activists, deputy mayors, and traditional Maya leaders were
the groups worst hit,”

76. By way of further iflustration, it should be noted that the way in which Mr. Chitay was
disappeared Is entirely consistent with the modus operandi and context of the systernatic practice of
disappearances described hereinabovs, Indeed, the statements of witnesses all concur that the
abduction was ocarried out in daytime by a2 group of armed men,” who were clearly eware of Mr,
Chitay's identity, and acted with violence toward him and his young son.® The testimeny of
Estermerio Chitay mentions in this respeoct that;

[...] On Aprit 1, 1881 he was kidnapped opposite a place where they sell firewood at the
intarsection of Ninth Avanue and Seventh Swreat in Zene 19, La Florida district. This happened
at seven o'cleck in the morning a8 he was on his way 1o by firewood therse. | was five years old st
the time. He had asked me to go with him and | did so gladly. Upon reaching the aforementionad
spot and Bs my father was about to make the purchase, a vehicle that was nearby approsched us
and several persons got out. After they calied his name they began to struggle with him %o put
Him in the vshicle, while my father resisted, In the struggle they hegan to hit him with &8 weapon,
It saddens me to remember that he recaeived a blow on the head that caused a cut and he started
ta bieed. But even then he comtinuad 1o resist until they managed to subdus him; three persons
suhdued him. As for me, he told me 1o get away but ons of the persons held me by the arm and
put a gun to my head. | think thar when my father saw that he stopped rasisting and got in the
vehicle. Then, once my father wes in the vehicla | was pushed and fell 1o the ground face first,
The vehicle drove off with my father, who was wounded In the head. After that | returned home
and told them what had happened {the house was only about 80 meters from where tha events
occurred} [... L%

77.1n addition, Mr. Chitay might have begen one of the victims that the Chitay family had to
bear, which couid be considered & further element of evidence in the context of persecution within
which his own abduction and disappearance can and must bs seen. Thus, the testimony given by Mr.
Florencio Chitay’s relatives agree on the existencs of other forced disappearance victims in the family,
namely!

The father Florencio Chitay Nech, and... his brothers José Carlos Chitay Nech, abducted in
1985... Eleodora Onlon Camay (husband of Marla Chitay Nach), abducted and murdered in
1888; Martin Chitay, abducted and murdered in 1990; Rosa Chitay Aguin, Kllled in a
massacts in the hamlet of Semetabaj, aleng with her months-old son, as well as other family
mambers whose names remain anonymous,?

78,1t is also worth referring 1o what the Inter-Amaerican Court found in the Godinez Cruz:

% See testimony of Estermerio Chitay Rodriguez, Erncarpecién Chitay Modriguez, Pedro Chitey
Rodriguez, Eliseo Chitay Redriguez, and Marfa Rosaura Chitay Rodriguss.

' Sea herein the section titled “Forced disappearance of persons”.
81 Tastimony of Estermeric Chitay Rodriguez, Anngx 1.

52 Testimony of Pedro Chitay Rodrigusz. See also: Testimony of Encarnacién Chitay Rodriguaz, Annex
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[...] Other than the above, there has been no other attempt by the Govarnment 10 explain the
facts nor any statemem offered 10 prove that [...] had been kidnapped by common criminals
or by ether persons unrelated to the praciice of disappearances existing at that time, or that
he had disappeared voiuntarlly, The defense of the Government rested solaely on the iack of
dirgst proof, which, as the Court has already said is inadequate and insufficient in cases such
as this.

{..JThe very existence of a practice of disappeatances iz = relevant factor within the
framgwork set out to astablish a judicial presumption.®

79, Finally, agcording to the evidence, including the testimonies, and the determinstion done
by the CEH, Mr. Chitay's personal and professional conditions, the related facte with the other
members of the Municipal Board of Jilotepeque, the context in which the facts took place, as well as
the modus operandi of the forced disappearsnces in the epogus of the facis, the Commission
conmsideres as proven that Florencio Chitay Nech was kidnapped by Guatemalan security armed forces
on April 1%, 1881.%

G. EVENTS FOLLOWING THE DISAPPEARANCE OF FLORENCIO CHITAY NECH: THE SEARCH AND THE
FAILUAE TO INVESTIGATE THE INCIDENT :

B0, To dote, the State of Guatemala has not conducted a sufficient Investigation of the events
that gave rise to the instant case and has failed to identify and punish those responsible for them %
indeed, neither when the victim’s forced diseppearance occurred, nor later, after the internal armed
conflict had concluded, did the Stata carry out an investigation to clarify the forced disappearance of
Mr. Florencio Chitay Nech, despite the fact that -at the time of the incident- the facts were brought to
the sttention of the appropriate authorities so that they might open an endulry and, as the following
shows, new measures were subsequently adopted for that purpose.

81.0n April 1, 1981, as soon as Estermerio Chitay Rodriguez had told his family what had
happened, Mr. Chitay Nech's wife, along with their two elder sons, Pedro and Encarnacidén, went to
the gite of the abduction and to report the incident to the National Police, but ne procsedings were
opered into the matter. Later, Mrs. Marta Rodriguez Quex and her elder sons searched for Mr. Chitay
Nech in the hospitals and morgues, but did not find him. In fact, 88 was established in Admissibility
Report No. 7/07, in its communications with the Commission the State acknowledged ths existence
of a complaint lodged by the family in the criminal procesedings.

82. Furthermore, Mr. Chitay’s disappearance was also made public by the media, The event
was publicly reported on April 25, 1881, at a press confersnce held by leaders of the Guatemalan
Christian Democratic Party, The record also shows that the newspapers La Mora, FPrensa Libre and £/
Gréfico published articles on Aprif 2B, 1981, which referred to the kidnapping and subsequent
disappearance of Mr. Florenclo Chitay.®®

% A Court H.R., Godiez Cruz Case, Judgmemt of January 20 19848, Serles C Ne 5, para. 154,

% The CEM’s report states that Florencio Chitay Nech's disappeersnce took plage on December 10,
1980, tha date on which Mr, Chitay Nech sufferad the sacond attempted abduction at his home in San Martin
de Jilotepegue. However, the date of Florencio Chitay Nech’s dissppearance was April 1, 1881,

85 Dp April 1, 2008, the State informed the IACHR that on March 2, 2008, the Executive Director of
the Pregidential Executive Policy Coordinating Commission for Human Rights lodged a complaint for the forced
disappearance of Mr. Florencio Chitay Nech with tha Office of the Public Prosscutor.

% gee testimony of tuis Alfenso Cabrers Hidalgo. Also, press reports of Aprll 25, 1981, which
sxprogsly mention the name of Mr. Florencie Chitey Nech, and dencunce his abduction and that of other
leaders of the Christian Democratic Party,
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~ 83.In turn, when it was published in 1999, the CEH's Report also described tha situation of
Mr. Chitay as a case of forced disappearance.¥

0§ /TR,

84. In addition, the record shows that on October 12, 2004, Pedro Chitay Rodriguez, the
allegad victim’s son, filed a habeas corpus application with the First Criminal Justice of the Peacs in
Guatemala City, seeking an order to have the officials who had iHegally detained his father submit a
detailed report on the reasons for his detsntion,

B5. On October 14, 2004, the court acknowledged receipt of the habeas corpus application,
ordered that Florencio Chitay should be brought befors the court, and that the authorities, "officials or
persons presUmably responsible should produce him, present the original or 2 copy of the exigting
proceedings or record, and report on the reasons for these events,"™ Case file No, 2452-2004, the
habeas corpus application in faver of Florencio Chitay, shows that the court made inquiries with the
National Civil Police®™ and the General Bureau of the Penitentiary System.”™ Subseguently, “after
taking those steps, the court requested assignment of the case to the proper tribunal and it was
assigned to the Second Court of the Lower Circuit for Criminal, Drug and Environmental Offenses.
Thiz court, on November 4, 2004, ruled found the habeas corpus application inadmissible because
there was no evidence that Vir. Chiray had been detained. Notice of this decision was given to Pedro
Chitay on November 23, 2004.

86, On March 2, 2009, as a part of the compliance with the recommendations set out in the
merits report, the Executive Director of the Presidential Executive Policy Coordinating Commission for
Human Rights lodged a complaint for the forced disappearance of Florencio Chitay Nech with the
Office of the Public Prosecutor.

87. Twenty-eight years after the incident and more than ten years after the end of the armed
confiict, the forced disappearance of Mr. Florencio Chitay Nech has not been investigated by the
Guatemalan justice system.

VH. CONSIDERATIONS OF LAW
1. OVEAVIEW

88. The Court has refterated that forced disappearance of persons constitutes an illagal act
that gives rise to & muliple and continuing violation of several rights protected Ly the American
Convention, and involves the disregard of the obiigation to organize the State apparatus to sefeguard
the rights recognized in said Convention.”” Actions calculaied to bring about involuntary
disappearances, t0 tolerate them, to avoid adequate investigation, or the punishment, as the case may
be, of those regponsible, constitute the violation of the duty to respect the rights recognized by the
Conventioh and to guaraniee their free and ful) exercise.”

¥7 Memory of Silence, Volume VilI, Cases presented, Annex |l, case 707, (1989).

% Ruling of October 14, 2004, of the First Criminal Justice of the Peace in Guatemals City.
"  Record of Habeas Corpus Proceeding 24522004 of October 15, 2004,

7 |dern.

" A Court H.R., Case of Goiburd et 8/, Judgment of September 22, 2006. Series C No. 153, para,
82: VA Court H.R., Case of Gdmez-Palominc. Judgment of November 22, 2005. Series C No. 136, para. 92;
/A Court H.R,, Case of 18 Tredesmen, Judgment of July 5, 2004, Series ¢ No. 109, para. 142.

72 /A Court M.R., The “Panel Blanca” Case {Panisgus Morales et afl. Judgment of March 8, 1898,
Serles C No, 37, para. 80; I/A Court H.R., Case of Fairén-Garbi and Solls-Corrsfes. Judgment of March 15,
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89, indeed, the phenomenon of disappsarances is a complex form of human rights violation
that must be understood and confronted in an integral fashion.”® In this connection, the Court has
held that,

Forced or involuntary disappearance is one of the most serious and cruel human rights
violatlons, it that It not only produces arbitrary deprivation of freedom but places the physical
integrity, security and the vary life of the detainee in dangor. It also ieaves the detainee utterly
defenseisss, bringing related crimes in its wake. Hence, it is important for the State to take all
rneasures as mey be necessary to avoid such asts, to investigate them and to ganction those
responsible, az well a5 to inform the next of kin of the disappeared person’s whaereabouts and
1o make reparations where appropriate.”®

90. The Court has held that this offense is a crime sgainst humanity.”® In this same regard,

the seriousness of this scourge, which has repeatedly been a severe blight on the history of our
region, has been noted by the General Assembly of the Organizetion of Amaerican States in resolutions
666 {XIj-0/83) and AG/RES.742, which state for the record that “the forced disappearance of persons
is an affront 1o the conscience of the hemisphere and constitutes a crime against humanity,”’® and also
that “this practice is eruel and inhuman, mocks the rule of law, and undermines thoss norms which
guaraniee protection against arbitrary detention and the right to personal security and safety.””’

91.In a similar vein, the Inter-American Convention on Forced Disappearsnce of Persons,
adopted on June 2, 1994, characterizes this offense as & crime against humanity when committed as
part of a systematic practice.

92, Article 1 of the aforesaid instrument makes it an obligation for states partias:

b. To punish within their jurisdictions, those persons who commit or attempt to commit the
crime of forced disappearance of perzons and their accomplices and agcassoriss; [...]

d. To rake inglsietive, administrative, judicial, and any other measures necessary 1o comply
with the commitments underteken in this Convention.™

93. For its part, Guatemalan law has accornmodated the principles mantioned vt supra, given
that in 1896 it includsd Article 201 TER in its Criminal Code, which classifies the crime of forced
disappearance as follows:™

1989. Series C No, 8, para. 152Z; I/A Court H.R., Godinez Cruz Csse. Judgment of January 20 1989, Series C
No., 5, pars. 168-191; and /A Court H,R., Veldsqguez Rodriguez Cass, Judgment of July 29, 1988, Series C
No, 4, pars. 159-181. See also /A Court H.R., Case of the Massacre of Pueble Bello. Judgment of January 31,
2008, Series C No. 140,

WA Court H.R., Veldsquez Rodrfguez Cese, Judgment of July 29, 1988, Series C No 4, pars. 149-
182, VA& Court H.R., Godnez Cruz Casse, Judgmont of January 20 1988, 8eries C No &, pare. 157-160.

¥ /A Court M.R.. Bizke Case, Judgment of January 24, 1998, Series C No. 36, para, 686.

7" YA Court H.R,, Case of Goiburg ¢t 3/, Judgmam of September 22, 2006. Series C No. 153, para.
B82; I/A Court H.R., Casa of 19 Tradesmen. Judgment of July &, 2004, Serigs C No. 109, para. 142,

" Resolution 668 (XIi-O/83} of the Gensral Assernbly of the Organlzation of American States.
77 Resolution 742 (XIV-0/84) of the Generai Assambly of the Organization of American States,
" |nter-American Convention on Forced Disappearance of Persons, Article i(h) and {d).

" As amended by Decree 33-96 of tha Congress of the Republic, approved on May 22, 18986,
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[(Yhe crime of forced disappearance is committed by anyone who, by order or with
authorization or support of $tate authoritias, In any way deprivas a person or parsons of their
liberty, for political reasons, concealing their whereabouts, refusing to revesl their fate or
racoghize their detention, as well as any publle official or employes, whather ar not they are
membars of the State security forces, who orders, guthorizes, supports or acquiesces in such
actions,

Even if there is no political motive, the deprivation of fiberty of one or more persons
constitutes the crime of forced disappearance when Jt is commitied by elements of the State
security forces, who act arbitrarily, sbusively, or with excessive force in the performance of
thair duties. The crime of forced disappearance is also committed whan members of organized
groups or bands with terrorist, insurgent, or subversive alms, or otherwise with criminal
intant, commit abduction or kidnapping, participating as membera or collaborators of said
groups or hands.

The ¢rima is considered ongoing until the vietm is relaased,

Persons found guilty of foroed disappearance shall be punished with 25 1o 40 vyesrs of
imprisonment. The death penalty shall be Imposed instead of the maximum prison term
when, as a result or in the course of the forced disappearance, the victim sustalns either a
serious or 8 very gerlous injury, suffors permanent mental or psycheiogical trauma, or dies.

24. The Inter-American Court has consistently held thar, due to the nature of forced
disappearance and itg probative difficulties, if it has been proved that the State promotes or tolerates
the practice of forced disappearance of persons, and the case of a specific person can be Jinked to
this practics, either by clrcumstantial or indirect evidence, or both, or by pertinent {ogical inference,
then this specific disappearance may be considered to have been proven.’® Accordingly, in the light
of the series of facts that are considered proven in the ingtant case, the Commission now procesds to
establish the violations of the Convention which, in tha case sup judice, engage the international
rasponsibility of the State of Guatemala. .

2. VIOLATION OF THE RIGHT TO LIBERTY

95, Article 7 of the American Convention on Human Rights protects the right to personal
liberty and states that,

1. Evary person has the right to personal liberty and security.

2, No one shall be deprived of his physical liberty except for tha reasons and under the
conditions established befarehand by the constitution of the State Party congerned or by a
law astablished pursuant thereto.

2, No one shall be subject to arbitrary arrest or imprisonment.

4, Anyons who is detalned shalt be informed of the reasons for his detention and shall be
prompily notified of the charge or charges against him.

5. Any person detained shall be brought promptly before a judge or other officer authorized by
law 1o exercise judicial power and shall be entitled to trial within a reasonable time or to be
reloasad without prejudice to the continuation of the proceadings. Hig release may bo subject
1o guaranieas to assurs his appaarance for trial.

&, Anvone who Is deprived of his liberty shall be enthtled to recourse 10 3 compselent cours, in
order that the court may decide without delay on the lawfulness of his arrest or detention and
order his reloase if the arrast or derention Is uniawful. In States Parties whose laws provide
that anyone who believes himseif to be threatened with deprivation of his liberty is antitied to
rscouUrse to a competent court in order that it may decide on the lawfulness of such thraat,

8 J/A Court H.R., Bémaca Veldzquez Case, Judgment of Novemnber 25, 2000, Series C No. 70, para,
130.
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this remedy may not be restricted or abolished, The interested party or another person in his
bahaif iz entitied to geek these remedies

96, In turn, Article | of the Intsr-American Convention on Forced Disappearance of
Psrsons provides that states parties 1o the Convention undertake:

a) Not to practice, permit, or tglerate the forced disappearance of persons, even in states
of emergency or suspension of individual guarantees;

b} To punish within thelr jurisdictions, those persons who commit or attempt to commit
the qrima of forced disappearance of persons and their accompiices and accessories;

¢} To cooperste with one another in helping to prevent, punish, and eliminate the forced
disappearance of persons; and

d) To take legislative, administrative, judicial, and any other messures necessary to
comply with the commitments undertaken In this Convention,

o7. As regards analysis of this Jatter international instrument, although the report on
admissibifity in the instant case considered an examination of ity possible violation, that possibility
was not provided for in respect of Article ll of the aforesaid instrument. Nevertheless, in its report of
the merits, the Commission, in keeping with the fura novit euria principle, which is solidly supported
by international case law,®" and in the light of the most recent decisions of the Court, will analyze
the norm contained in Articie 7 of the American Convention in connection with Articles | and i of
the Inter-American Cenvention on Forced Disappearance of Persons. The latter norm provides:

For the purposes of this Convention, forced disappearancs i3 considered 1o bs the act of
depriving a person or pergons of his or thelr freedom, in whatever way, perpetrated by agents
of the state or by persons or groups of persons acting with the authorization, support, or
acquiescence of the stats, followed by an absence of infermation or a refusal to acknowledge
that deprivation of freedom or to give information on the whereabouts of that person, thersby
impeding his or her recourse to the applicable legal remedies and procedural guarantees,

28. Article 7 of the American Convention is a fundamental guarantee agalnst illegal
detention, in respect of which, the inter-American Court, citing its own case law and that of the
European Court of Human Rights has held that:

Both the Inter-Armerican Court and the Europsan Court of Humen Rights®® have attached
spoclal Importance 1o Judicial control of detentions 5o as to prevent arbitrariness and Hlegalivy.
An individual who has been deprived of his liberty with no judicial control, as oceurs in some
cases of axtra-legal sxecutions, must be releasad or immediately brought before & judge,
because the assential content of Article 7 of the Convention is protection of the liberty of the
indlvidual against interference by the State. The Europsan Court of Human Rights has afflrmed
that while the term “immediately” must be interpreted acgording to the special characteristics
of sach case, no citcurnstance, however grave, grants the authorities the power to unduly
proleng the detention period without gffecting Articls 5{3) of the European Convention. ™ Said

¥ oyA Court H.R., Case of Helipdoro Portugsl, Judgment of August 12, 2008, Series C No. 186, para.
105; /A Court H.R., Case of Sawhoysmaxa Indigenous Community. Judgment of March 28, 2008, Series C
No. 146, para, 188, I/A Court H.R., Case of Kime/, Judgment of May 2, 2008. Series C No. 177, para. 61.

82 pyr. Court HR, Aksey v. Turkey, judgment of 18 December 1996, Reports of Judgements and
Decisions 1896-VI, para. 76; and Eur, Court H.B., Brogan end Others Judgment of 28 November 1988, Series
A no. 145-B, para, 58, cited by the VA Court H.R. in the Sénchez Cese, op.cit., para. B4,

8 Eur. Court HR, Brogsn and Others judgment of 29 November 1888, Series A no, 145-B, para. 58-
E9, 61-62, in YA Court M.R,, Bdmeca Veldsquez Case, para. 140; Castiffo Petruzzi et al. Csse, para. 108;

HORA DF RFCFPCION MAY. 5H. 12:23PM HORA DE IMPRESION MAY. 5. 12:35PM


Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


TELECODHY @ o27/081

2024586444 |
23 veg089

Court emphasized "that detention, not recognized by the State, of @ person constitutes a

comnplete denial of sald guarantees and ona of the most serious forms of viclation of Article
5.1154 .

ag, The Court has also found that “while the State has the right and the obligation 1o
guarantee its security and to maintain public order, its power is not uniimited, as it has the duty, at
all times, of epplying procedures that are In accordance with the Law and that respect the
fundamental rights of all individuals under its jurlsdiction and, in this regard, it must conduct its
actions within flimits and according to procedures that preserve both public safety and the
fundamental rights of the human person.”"s,

100. In psrticular, paragraphs 2 and 3 of the Artcle under anatysis protect all persons
from illegal and arbitrary arrest, respectively:

[glcocording to the first of thase regulatory provisions, no one ghall bs deprived of his personal
liberty except for reasons, cases or circumsiances specifically ostablished by law (material *
aspect) but, alse, under strict conditions established beforehand by law (formal aspact). in the
gecond provision, we have .a condition according to which no ane shall be subjsct to arrest or |
imprisonment for causes or methods that ~ aithough qualitied as legal = may ba censidered
incompatible regarding for the fundamantal rights of the individual, because they are, among
other matters, unreasonable, unforeseeable or out of proportion.®®

101. The Inter-American Court has also said that,

[...] the Convention providas that detention of an Individual must be subject to court review
without delay, as a means of control 1o impede arbitrary and unlawful detentions, Whoevar Is
doprived of his or her liberty without a court order must ba get fraa or immediataly broughz
before a judga.®’

102. The Commission has also pointed out that detention for improper purposes is in {tself
an extralegal punishment or sentence without triai violated the guarantees inherent in the right to a
fair trial,  As the [nter-American Court has ruled, "[tlhe kidnapping of o person is an arbitrary
deprivation of liberty, an infringement of a detainee's right to be taken withour delay before ag]udge
and to invoke the appropriate procedures to review the legality of the arrest, all in violation of
Article 7 of the Convention.”®

and Sénchez Cese, para, D4,

B¢ Bur. Court MR, Kurt v. Turkey. judgment of 26 May 1998, Reports of Judgments and Decisions
1998 iil, para. 124, in VA Court H.R.., Bdmace Veldsguez Case, para. 140; Case of Villagrén Morales et al. et
sl, para, 135; and Sdnehez Case, para. 84.

¥ |/A Court H.R., Case of Juan Humberto Sénchez. Judgment of June 7, 2003, Series C, No. 99,
para. 86, See alsu Case of Hilaire. Constantine snd Benjamin er g/.. Judgment of Juna 21, 2002, Series' C No.
94, para, 101; Bdmaca Veldsquez Case, Judgment of November 25, 2000. Series C No. 70, para. ' 174;
Durand snd Ugarte Case, Judgment of August 16, 2000. Series C No. 68, para. 69; and Castillo Fetruzzi et
al. Case, Judgmeant of May 30, 1989, Serfes C No. 82, pars. 89 and 204,

B /A Court H.R., Case of the Gdmez Pequivauri Brothers. Judgment of July B, 2004. Seriss.C No.
110, para.  83; VA Court H.B., Case of Juan Humberto Sdnchsez, Judgment of June 7, 2003, Series € No, 98,
para. 78.

¥ See, I/A Court H.R., Case of Garcls Asto end Ramirez Rojas. Judgment of November 25, 2005,
Serias C No. 137, para.  108; I/A Court H.R., Csse of Palamara Iribarne. Judgment of November 22, 32005.
Series C No. 135, para. 221; YA Court H.A., Case of Acosta Calderdn. Judgmem of Juna 24, 2005, Series C
No. 129, para. 78,

¥ /A Court H.R., Veldsquez Rodriguez Case, para. 155,
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103. It is precisely beceuse of the need to protect the individual ageinst guch
infringements that the provision under examingetion establishes “positive obligations that impoge
specific or special requirements both on [,..] the State and on third pearties scting with their
tolerance or consent.”®®

104, With particular reference 1o forced disappearance, the Inter-American Court has
consistently stated that this practice “represents a phenomencn of arbitrary deprivation of libsrty
{...11n violation of Article 7 of the Convention.”®

105. Moreover, from is earliest® to jts most recent case law,? the Court has maintalned
that, in analyzing an alleged forced disappsarance, the Tribunal should bear In mind thet it
constituies a multiple and continuous violatlon of many rights.

106. Thus, it has stated that it1s nature as a continuous and multiple vielation is reflected
in Artieles 1) and 1l of the Inter-American Convention on Forced Disappearance of Persons, the
traveux préparatoires thereof,® and in its preamble,™ as well as in Article 1.2 of the Declaration on the
Protection of all Persons from Enforced Disappearance adopied by the UN General assembly in 1982, In
gonnection with the foregoing, the Court has heid thart

Forced disappenrance comprizes a violation of different rights that continues by the will of the
alleged perpetrators, who perpetuste the violation by refusing to provide Information on the
victim’s whereabouts, Accordingly, in analyzing an alleged forcad disappearance it should be
borne in mind that the deprivation of the individual's liberty should only be regarded as the
beginning of 8 complex viglation that Is prolonged over time untit the fate and whereabouts of
the alleged victim become known. Based on the foregoing, it is necessary, thersfors, to
consider tha forced disappegrance ovarall as & separate and continuous or permanent situstion
with multiple elaboratsly interconnected plements. Congequently, bsaring in mind the case
law of the Court in interpreting the Amaerican Convention and -for thoge States that have
ratified it- the Inter-American Convention on Forced Disappearence of Pargons, the analysis of
a possible forced diseppearance should not adopt a divided and compartmentalized approach,

8 A Court H.R., Cose of Juan Humberte Ssnchez. Judgment of June 7, 2003, Series € No. 99,
pars. B1{4) to 81(6).

/A Court M.R., Bémaca Veldsquez Case, Judgment of November 25, 2000. Series C No. 70, para.
142; I/A Court H.R., Godiner Cruz Case. Judgment of January 20 1889, Serles C No. 5, pars 163 and 183;
A Court H.R,, Case of Falrén-Garbi snd Solfs-Corrales. Judgment of March 18, 1988, Series € No, 6, pars.
155 and 186.

8 A Court H.R., Veldsguez Hodriguez Cese. Judgment of July 28, 1988, Series C No. 4, para,
188; I/A Court H.R., Case of Golburg et al-. Judgment of September 22, 2006, Series C No, 153, pars, 81-85,
and /A Court H.R., Case of Gdmez-Pafornino. Judgment of November 22, 2005, Series C No, 138, para. 32

%2 |JA Court M, R., Case of Tiu Tajin, Merits, Reparations, and Costs, Judgment of November 26,
2008, Seriss C No. 190; /A Court H.R., Case of Hellodoro Fortugal. Judgmeant of August 12, 2008, Seties C
No. 188, para. 108,

82 Annual Report of the Inter-American Commission on Human Rights 1987-1988, Chapter V.Ii, This
crime “is permanent begause it is committed permanently, rather than instantaneously, and it continues while
the person remaing disappeared” (OEA/CP-CAJP, Report of the Prasident of the Working Group responsible Tor
examine the draft Inter-Amaerican Convention on Forced Disappearance of Persons, doc. OEA/Ser.G/CP/CAJP-
9258/83 rev,1, of January 25, 1894, p, 10).

% Preamble of the Inter-American Convention on Forced Disappesrance of Persons, which considers
“that the forced disappearance of persons viclates numerous non-derogable and eesential human rights
enshrined in the Americarr Convention on Human Rights, in the American Deciaration of the Rights and Duties
of Man, and in the Universal Declaration of Human Rights.”
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focusing separately on the detention, or possible torture, or tha risk of foss of life, but look at
the complete set of facts presented in the gase under consideration to the Court,?

107. In the instant case, the Commission has demonstrated that Mr, Florencio Chitay
Nech was unlawfully detained in Guatemala City by state agents as part of a pergecution that had
begun when he took office as First Councilman &t the Municipality of San Martin de Jilotapeque,
Department of Chimaltenango, and that, to date, his whereabouts are unknown. Accordingly, it is
fair to say that Florencio Chitay Nech’s right 1o persorgl liberty, recognized at Article 7 of the
Convention, has been violated and, to this day. continues permanently to be so by virtue of his
forced disappearance.®®

108, The victim’s detention was made without ragard 1o any rule set down for that
purpose in Guatetnalan law and did not meet the legal requirements for its propriety. Mr, Chitay
was not Informed of the reasonsg for his detentlon, and it is ciear that its purpose was not 10 bring
him before a competant authority to determine whather or not it was lawful. Nor did the State offer
any arguments to show that Mr. Chitay had been caught /n flagrante delicta when he was detained.

109. Furthermore, the sbsence of this set of mimimum legal protections, & fact not
contested by the State in the instant case, is consistent with a pattern of violations of this type that
existed at the time that the events occurred. Indeed, as mentioned, the dimensions and
characteristics of this systematic practice in Guatemala have been confirmed by the CEH.%” by the
Inter-American Commisgsion in various cases that it has processed, and from information gathered by
the Commission In the course of on-site visits and general reports prepared on the situation in that
country in performance of its mandate.

110. The viclence, unlawfulness, impunity, and, in general, the modus operandi usged to
carry put detentions were typically the first step in a sequence of criminal actg that culminated, with
o precious few exceptions, in the forced disappearance or arbitrary execution of the victims,

111, in lght of the foregoing considerations, the State of Guatemala is responsible for
violating Article 7 of the American Convention, in conjunction with Article 1,1 thereof, and for
violating Article | of the Convention on Forced Disappearance, In conjunction with Article Il thereof,
with respect to Fiorencio Chitay Nech.

3. VIOLATION OF THE RIGHT TO HUMANE TREATMENT
112. Article 5 of the Convention, provides in its pertinent paragraphs that

1. Every person has the right to have his physleal, mental, and moral integrity respected.

2. No one shall ba subjected to torture or 1o cruel, inhuman, or degrading punishmant or
treatment. All persons deprived of their liberty shall be treated with respact for the inherent
dignity of the human persan.

%5 YA Court H.R., Case of Heliodoro Fortugal. Judgment of August 12, 2008, Series C No. 188, para.
112,

3% YA Court H.R., Case of Heliodoro Portugsl. Judgment of August 12, 2008. Saties € No. 186, para.
113,

87 For more on this point, see Memory of Silence, published in 1998; and Report on the Inter-Diocesan
Praject on the Recovery of the Historical Memory of the Human Rights Office of the Archdiocese of Guatemala:
Y Guatemals, Never Again,

HORA DE RECEPCION MAY. 5. 12:23PM HORA DE IMPRESION MAY. 5. 12:35PM


Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


we’

TELECOM [fo3o/081

2024586444
26

guu099

113. It has been accredited that Mr. Florencio Chitay Nech’s uniawful arrest and
subseguent forced disappearance are imputable 1o the State of Guatemala,

114. In relation 10 the foregeing, it should be recalled that a person that has been illegally
detained is in a state of greater vuinerability, and therefore exposed to the potential risk that other
tights are violated as well, guch as the right to humane treatment and to be treated with respect for
their dignity.®®

115. Az mentioned, Mr. Chitay was forced to flee to Guatemala City as a result of the
acts of violence unleashed in the municipality where he performed his official functions. As will be
ghown In the section that exarnines the vicolation of the rights of the family, that entailed & serious
attack on the mental and morat integrity of the victim and his family, who were compelied to
execute & radical change of lifestyle, something that did not entail a stop to the danger and
persecution, or the attendsnt fear and anxiety.

'

116. The Commission also established that Mr. Chitay was datained in a violent manner
and with use of force in the presence of his five-year-old son, which circumstances constitute, per
se, a violation of his mental and moral integrity, Indeed, in the prevailing climate of violence and
persecution in Guatemala, .upon finding himself accosted by srmed individuals and presumably
knowing the fate that he probably faced after the multiple persecutions and threats that he had
suffered, it ia clear that Mr. Chitay must have felt immense fear and =nxiety not only about his own
fate, but also that of his son who wag with him,

117. Az the 1ACHR hss noted, it was commaon practice for those who carried out
kidnappings in public to do so with as much aggression is possible, brandishing their weapons at
any withesses, bystanders, street vendors, persons with the victims, neighbors, etc., using extreme
force to apprehend the victim -man or woman- and put them in the vehicle they have brought for
that purpose, if necessary dragging and beating In order to do so.

118. Furthermore, as sarly as the cases of Veldsguez Aodriguez and Godinez Cruz, the
Court had determined the existence of torture prior to death since such cases entall prolonged
detention without any means of judicial control.'®®

119. In connection with the foregoing, the facts recorded by the TACHR in its special
report on Guatemasla in 1981 prove eloquent. In this regard, in describing the brutal treatment 10
which persons detained in the same environment as Mr. Chitay were typlcally subjected, the
Commission noted that,

[...1The clear purpose Iz To create panic and intimidation among the other persons present and
systematically [...], In some instances they are teken, az an exception and for very short
periods, to military barracks or police stations for guestioning. Later they almost always
appear mutliated and with signs of having suffered brutal torture, floating in the rivers, inside
plastic bags, thrown on the streets, in highway ditches or in gorges.

%8 178 Court H.R., Csse of Beldedn«Garcla. Judament of Aprit 6, 2006, Serlas C No. 147, para. 119,
i/A Court M.R., Case of Lépez—Alvarez. Judgment of February 1, 2008. Series C No. 141, para.  104; /A
Court H.R., Case of Juan Humberte Ssnchez. Judgment of June 7, 2003, Series C No. 88, para. 98, See also
in this regard, ECHR, Case of irefand v. the United Kingdom, Judument of 18 January 1978, Berles A No, 28,
para, 167,

B TACHR, Third Report on the Sftuation of Human Rights in the Republic of Gustemals, adopted on
October 3, 1885, Chapter 1l, para. 16,

196 /A Court H.R., Veldsguez Rodriguez Csse, Judgment of July 29, 188B, Series C No. 4, para,
168; /A Court H.R., Godinez Cruz Case. Judgment of January 20 18B9. Series C No. 5, para. 164.
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As a rule, when the bodies are discovered, they appear brutally disfigurad, nuds and without
documants or signs of identification. In many instancss they have been bumed, thrown into
the ocean or into de mouths or craters of volcanoss. Also, as it has baen pogsible to ascertain
in a large number of cases, especially when dealing with members of Indian or rural
communities, whose populations have heen decimated quite fragquently, their bodies have
been found already dacomposed and rotiing, buried together in large common graves. [...}'%

120.  The Court has concluded since its earllest case law on such metters that

[...} investigations into tha practice of disappearances and the tastimony of victims who have
regained their liberty show that those who are disappeared are often subjected to marciioss
treatment, including all types of indignities, torture and ather cruel, Inhuman and degrading
treatment, In violardon of the right to physical integrity recognized in Articie 5 of the
Convention,'™?

121. With regard to the possibie length of Mr, Chitay’'s unlawful detention, even though
there is no evidance in the record from which to determine precisely how long he was detained
before he disappgared, the Commission finds that, sz the Court has held, even if the unlawful
detention has only lasted s short time, it is sufficient to constitute a violation of mental and moral
integrity, 193

122. Auention should also bs drawn 1o the evidence that, in spite of the search
cenducted by members of Mr. Chitay’s, the complaint they filed with the National Police, and the
public announcement made by the Christian Democratic movement, they never had any contact
with him again or news of his whereabouis. in keeping with the gsystematic practice to which
detainees were submitted during the sbove-mentioned period, one of the standard measures
asdopted in their respact was precisely that of keeping them utterly incommunicade, ¢learly with the
objective of subjecting them to violent interrogations and erasing any trace of the subsequent
extrajudicial execution which they ususally underwent. In this regard, the Court has held, “Prelonged
and coercive isolation is, by nature, crusel and inhuman treatment, harmful 1o the mental and moral
integrity of the person and the right to dignity inherent to the humen being, '™ Thig izolation from
the outside world produces moral and psychological suffering in any person, places him in a
particularly vuinerable position, and increases the risk of aggression and arbitrary acts in prison.'®®
Accordingly, the Court has found, “Under international human rights law it has been established
that people are to be held incommunicado during detention only in exceptional situations, and that
to do so may constitute an act contrary to human dignity.”'%8

1 IACHR, Aaport on the Sitvation of Human Rights in the Repubiic of Guatemesls, adopied on Gctober
13, 1981, Chapter I} 8, para. 3.

92 A Court H.R., Veldsquez Rodrfguez Case, Judgment of July 28, 1988, series C, No. 4, pars, 156
and 157,

93 /A Court H.R., Case of the Gémez Paquiyauri Brothers, Judgment of July 8, 2004, Series C No.
110, para, 108; and /A Court H.R., Case of Jusn Humberto Sinchez. Judgment of June 7, 2003, Seriss C
Ne. 89, para.  98; /A Court H.R., Cantoral Benavides Case. Judgment of August 18, 2000, pars, 83, 84 and
89,

04 A Court H.R., Case of Fairén-Garbi and Solis-Corrales, para. 149; /A Court H.R., Godinez Cruz
Cage, pars. 164 and 187; and I/A Court H.R., Veldsguer Rodriguez Case, pars, 156 and 187,

1°8 /A Court H.R., Castillo Petruzzi ot al. Case, para. 195; and I/A Court H.R., Sudrez Rosero Case,
para. 90.

196 1A Court H.R., Cantoral Benavides Case, para. 82; and I/A Court M.H., Sudrez Rosero Case, para.
ag.
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123. Finally, the State is alsu responsible for falling 1o conduct a gerious investigation of
Mr. Chiray’s unlawful detention and forced disappearance. In that respect, the Court has determined
that the absence of effective remedias is an additional source of suffering and anguish for ths
alleped victims and their next of kin,'”” who, in the instant case, more than 28 years since the
disappearance of their loved one, have not found justice, as will be examined in the section that
deals with the violation of Articles 8 and 25 of the American Convention {(infra).

124, As regards Mr. Chitay’s family, and without prejudice 1o the deeper review of the
topic that will be conducted in analyzing the violations of Articles 17 and 19 of the Convention, the
Comrmission would like to underscore that on repeated occasions, tha Inter-American Court has ruled
that “the next of kin of the victims of human righta violations may, In 1urn, become victims” (infra).'®

125, Indeed, specifically with regard to forced disappearances, the Court has established
that

{...]the violation of [tha] relatives’ mental and moral integrity is a direct conseguence of
[...Jforced disappearance. The circumstances of such disappearances genarate suffering and
angulsh, in addition to a sense of insecurity, frustration and impoiesnce In the face of the
public authoritias’ failure to investigate.1%?

126, To summarize. the illegal and arbitrary arrest suffered by Mr. Chitay, with the
aggravating factor that it was carried out in front of his son and was the final incident in 2 continuous
and oppressive process of persecution, their foroed relocation from thelr home to ensure the family’s
survival, his subsequent disappearance, the inherent brutality of that practice, and the faliure of the
justice system to act, seen against a backdrop of serious human rights violations, allow it to be
claimed conciusively, in accordance with the standards of sound judgment and with a globsl
perspective of the facts of the case, that Mr, Florencio Chitay and the members of his family have
been victims of violations of Article & of the Convention, in conjunction with Article 1.1 thereof.

o

4. VioLaTion OF THE RigHT TO LIFE
127, Artiele 4{1) of the Convention provides that:

Evary person has the right to have his life respectad. This right shall bo protected by law and,
in genaral, from the moment of conception. No one shall be arbitrarily deprived of his lifs,

128, As the Inter-American Court has reiterated, the right to life is a prerequisite for the
gnjoyment of all other human rights and if it is not respected all other rights are meaningless.’”

[...] The right to life plays & key role in tha American Convention as it is the essential corollary

1°7 A Court H.R., Case of the ltusnge Massacres. Judgment of July 1, 2008, Series ¢ No. 148,
para, 261, See also A Courr H.R., Case of the “Mapirindn Massacre”, Judgment of Septamber 15, 2005.
Serigs C No. 134, para, 145; /A Court H.R., Cese of the Massacre of Puehlo Bellp, Judgment of January 31,
2006, Spries C No. 140, para.  145; I/A Court H.R., Case of the Molwena Community. JUdgment of Jung 16,
2005, Serias C No. 124, para. 94

98 /A Court M. R, Costillo Péer Case, Reparations (Art, 63,7 American Convention on Human Rights),
Judgment of November 27, 1898, Series C No. 43, pars. 88. See al50: /A Court H. R., Case of the Massacre
of Pueblo Bella, Judgment of January 31, 2008, Serias C No. 140, para, 154,

%% /A Court H.R., Blake Case, Judgment of January 24, 1298, para, 114,

0 /A Court H.R., The “Street Children” Case (Villagrdn Morafes et af.]. Judgment of November 18,
1999, Serles C No, 63, para. 144,

HORA DE RECEPCION MAY. 5. 12:23PM HORA DE IMPRESION MAY. 5. 12:35PM


Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


TELECOM hoss/oe1
2024586444 |
29 B80095

for realization of the other rights.””’ When the right 1o life is not respecied, ali other rights
lack meaning, The States have the obligation 1o ensure crestion of the conditions required to
avoid violations of this inalienable right and, specifically, the duty of aveiding violations of this
right by its agents {...].1"2

128, Indeed, compliance with Article 4 in connection with Article 1.1 of the American
Convention, not only presupposas that no one shall be arbitrarily deprived of their life {negative
obligation), but also requires states to adopt all appropriate meaaures to protect and preserve the
right ta life (positive obligation), in keeping with their duty to ensure to all persons subject to their
jurisdiction the free and full exercise of righta.""® In this respect, the Court has held that,

[...] This active protection of the right 10 life by the State not only involves its legislators, kus
the antire state institution and those that must protect the security, being these either police
forces or armed forces. Based on the aforementioned, the Statss must adopt the necessary
moezsuras not only to prevent and punish the deprivation of life as @ consegquenca of criminai
acts, but also to prevent arbitrary exacutions by thelr own police force [...]1"*4.

130, Spacifically with reference to violation of the right 1o life in the framework of the
forced disappearance of persons, the Court has found that one of the multiple violstions of the
Convention that forced disappearance entalls ia

[...] secret execution without triasl, followed by concealment of the body to eliminate any
material evidence of the crime and to ensure the impunity of those responsible. This is = flagrant
viclation of the right to life, recognized in Article 4 of tha Conventon [...]'1%,

13%1. According to the facts that the Commission takes as proven, ths forced
disappearance of Mr, Florencio Chitay Nech was commined in a climate of violence and persecution
against indigenous leaders, trade unioniste, cooperetive sctivists, political leaders, or anyons
suapected of links to subversive groups or of having different ideological views,'"® and he was
executed by agents of the State.

" /A Court H.R., Case of the Miguel Castro-Castre Prison. Judament of Novembar 25, 2006. Serigs
C No. 180, para. 237; I/A Court H.R., Case of the Massacre of Fuablo Bello. Judgment of January 31, 2006.
SBeries C No. 140, para. 120; I/A Court H.R., Case of Huilea Tecse. Judgmant of March 3, 2008, Sarisg C No.
121, para. 65

12 A Court H.R., Case of Montero Aranguren et al, (Detention Center of Cstis). Judgment of July B,
2006. Series C No. 180, para. 84; [/A Court H.R., Case of Ximenes Lopes. Judgment of July 4, 2008. Series
C No. 148, para. 128; VA Court H\R,, Case of Baldedn-Garcla. Judgment of April 8, 2008, Serles C No. 147,
para, B3; Bae also, Human Rights Cormmittee, General Comment 6/1982, para. 3 in Compilation of General
Recommendations Adopted by Human Rights Treaty Bodies, U.N.Doc.HRI/GEN/1/Rev 1 a1 & (1884); Humen
Rights Committee, General Comment 14/1884, para. 1 in Compilation of Ganeral Recommendations Adopted
by Human Rights Treaty Bodies, U.N.Doe MRAI/GEN/1/Rev 1 at 18 (1994},

"2 YA Court H.R,, Case of Vargas Areco. Judgment of September 28, 2008, Series C No, 155, para,
78; /A Court H.R., Case of the liuango Massacres. Judgment of July 1, 2008, Series C No. 148, para. 130;
VA Court H.R., Case of the Indigenous Community Sawhoyemaxa, Judgment of March 29, 2008, Series C No,
146, para. 152,

VA Court H.R., Case of the Miguel Castro-Castro Frison. Judgment of Novembaer 28, 2008. Series
C Ng. 160, para, 237: /A Court H.R., Case of the "Mapiripdn Massacre”. Judgment of Septembsar 15, 2005.
Series C No. 134, para. 237; /A Court H.R., Case of Huilca Tecse. Judgment of March 3, 2005_ Series C
No. 121, para. 66.

% /A Court H.R., Case of the Ceracezo, para. 50{a}; Veldsquez Rodriguez Case, Judgment of July 29,
1988, para. 1B7.

Y18 gga gection hersin entitled “Established Factz".
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132. Furthermors, it is clear that the pattern of forced disappearances and extermination
tolerated and promoted by the State of Guatemala during the period of the armed conflict, gave rise
to an environment incompatible with effective protection of the right 10 life.

133. M one also considers that, as the Court has determined, when a person has
disappeared in violent circumstances and remained disappeared for several years it is reasonable 1o
presume that he hass been killed,’"” the evidence is sufficient to conclude that the State of
Guatemala viclated Mr. Florencle Chitay’s right to life. Indeed, the evidence mentioned up to this
point iz sufficiently compelling reasonably to presume that Mr, Florencio Chitay is dead snd to hoid
the State of Guatemala responsible. In this respect, it should be mentioned that in a context of
systematic and widespread forced disappearances such as the one described above, snd with the
airm of “ensuring the permanence of these effects and impunity for the acts, the bodies of victims
were dumped in rivers, lakes, or the sea, buried in hidden graves, or disfigured in order 1o prevent
thelr identification by mutilating their body parts, dousging them with acid, and burning or burying
the bodies or possessions, '™

134, Furthermore, according to the Court’s consistent interpretation of Article 4 in
connection with the general duties set forth in Article 1.1 of the Convention, the State not only has
negative obligations, but also positive ones that require is to adopt all the “necessary measures, not
only at the legislative, administrative and judiclal levels by the issue of pensl norms and the
establishment of a justice system to prevent, eliminate snd punish the deprivation of life as a result
of criminal acts, but algo 1o prevent and protsct individuale from the criminal acts of other

individuals, and investigate such situations effectivety™.’*?

135. In consideration of the above, the State of Guatemala violated Article 4.1 of the
Convention, in conjunction with Articte 1.1 thereof, with respect to Florencio Chitay Nech, in that
agents of the Guatemalan State werg responsible for his forced disappearance on April 1, 1981,

5. VIOLATION OF THE RIGHT TO JURIDICAL PERSONALITY

136. Article 3 of the American Convention provides that “Every person has the right to
recognition as a person before the law.”

137. This provision enshrines the right of every human being, based on thsir condition as
such, to be recognized as 8 person under the law, Thus, the Inter-American court has held that
"avery human person is endowed with juridical personality, which imposes limits 1o State power.
The juridical capacity varies in virtue of the juridical condition of each one to undertake certsin gots,
Yeat, although such cepacity of exercise varies, all individuals are endowed with juridical personality.
Humaen rights reinforce the universal attribute of the human person, given that to gl human heings

7 YA Court H.R, Case of the Caracazo, para.  50(s); /A Court H.R., Bémocs Veldsquez Case.
Judgment of November 28, 2000, Series C No. 70, para. 173, clting YA Court H.R., Castilo Péez Case,
Judgment of November 3, 1887, Series C No. 34, pars. 71-72; /A Court H.R., Nejra Alegrfs et al. Cease,
Judgment of January 19, 1885, Series C No, 20, para. 78; |/A Count H.B., Godinez Criz Case, Judgment of
January 20 1889, Saries C No. 5! para.  198; and /A Court H.R., Veldsguez Rodriguez Case, Judgment of
July 29, 1988, Series C No. 4, pars. 167 pnd 188,

"¢ Memory of Silsnge, Volume |, HBuman rights violations and acts of violsnce, pp. 423.

1% i/A Court H.R., Cage of the Massscre of Puebip Beljp, Judgment of January 31, 2006, Series C No.
140,
pera. 120,
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correspond likewise the juridical personality and the protection of the Law, indepsndently of her
existential or juridical condition.” %

138. Recognition of juridical personality is an essential antd necessary prereguisite in order
to hold and exesrcise all rights, since without it, & person does not enjoy the protection and
guarantees that the law offers, simply because they are inviaible to it,

139. By its vary nature, forced disappearance of persons seeks the juridical annulment of
the individual precisely in order 1o remove thern frorm the protection that the laws and justice afford
them. Thus, the apparatus of repression ensures that persons may be deprived of their rights with
impunity by plaocing them beyond the reach of any possible judicial protection. The aim of those
who perpatrate forced disappearance is to operate outsida the law and conceal any evidence of
crime, thereby seeking to avert its investigation and punishment, and prevent the person or their
next of kin from filing suit or, in the event suit is filed, from accomplishing a positive result.

140. The Commission has established in this respect that,

iDlismppearance seems to be a method used 1o avold enforcing legal provisions established to
defand individual freedom, physical integrity, the dignity and the very life of the person. The
Commission has pointed out that this procedure in practice makes inoperative iegal rules
snacted In some countries to avoid unlswful detention and the use of physical and
peychoiogical cosrcion against detainees [.,.],*%

141, The Commission alge notes that since its earliest case law, the Court has
consistently found that forced disappearance of persons comprises multiple offenses (svpra).’*? In
that connection, it has ruled that

[...] forced disgppearance comprises a violation of different rights that continuss by the will of
the alleged perpetrators, who perpetuate the violation by refusing o provide information on
the victim's whereabouts [...]. Accordingly, analysis of & possible forced dizappearance
should not adopt a divided and compartmentallzed approach, focusing separately on the
detention, or possible torture, or the risk of loss of life, but iook at the complete set of facts

presented in the case [...).1%

142. This multiple violation of a person's human rights is possible for the very reason that
the latter is held outside of the law and deprived of their juridical personality, Accordingly, and
bearing in mind, moreover, the continuous nature of this crime, the Commission, although it is
aware that death extinguishes the individual’s juridical personality because they can no longer be
persons with rights and duties, considers that in the case of forced disappsarance it i3 not possible
o establish that extinction of juridieal personality and because it is impossible to determine whether
or not the person is still alive. Therefore, one of the multiple rights abridged by forced disappearance
Is the right of victims of this practice 1o recognition of their juridical personality, Furthermore, the

120 A Court H.R. Advisory Opinion QC- 17/ 2002, Juridical Condition and Humasn Rights of the Child.
Parte IV, parg. 34.

12 inter-Amerlean Commission on Human Rights, Annual Report 1986-87 Chapter V, Il

122 ya Court H.R., Case of Heliodore Portugs/, Judgment of August 12, 2008. Sarias C No. 186,
para, 106 I/A Court H.R., Case of Goiburd et al.. Judgmaent of September 22, Z006. Series C No. 153, pars.
81-88; I/A Court H.R., Case of Gdmez-Felomino. Judgment of November 22, 200%. Series C Neo. 136, para,
82; VA Court H.R,, Velfsquez Rodriguez Case, Judgment of July 29, 1988, Series € No. 4, para. 185,

33 1/A Court HR., Case of Heljodoro FPortugal, Judgment of August 12, 2008, Series C No. 186, para.
" 112,
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Commission finds thet the mechanism through which violation of all the other rights infringed by
forced disappesrance is sought and achleved is precisely deprivation of juridical personality,

143, In relation to the foregoing, the Commission is conscious that the intar-American
Court found in the Bamaca Velésquez Case that the Inter-American Convention on Forced
Disappearance of Persons doeg not refer expressly to juridical persenality among the elements that
typify the complex crime of forced dizsppearance of persons and that it wasg not in order in such
circumstances “to invoke an alleged viotatlon of the right 1o juridicsl personality or other rights
embodied in the American Convention.”'*® Nonetheless, the Commission notes thet subsequently,
in a judgment issued in response 1o an act of acknowledgment of State responsibility, the Courn
considered that said provision had been violated in the coniext of & crime of forced
disappearance.'®® Furthermore, in its most recent case law,”™® the Court cites Articie 1.2 of the
1892 UN Deolaration on the Protection of all Persons from Enforced Disappearance, which states
that forced disappesarance constitutes a violation of the rules of international iaw guarantesing, inter
alia, the right to recognition ag a person before the law.

144, The violation of the right to legal personality that comes with forced disappearance is
such thet several states in the region have had to adopt specific laws 1o distinguish this phenomenon
from extrajudicial execution. The State prevents living persons from exercising their rights and
obligations because the State denies their final fate. For sxample, in the case of detained-disappeared
persons who remain alive the State denies the right of aceess to a judge if they are in detention, and
in the case of detained-disappeared persons who had been executed, it deniss the consequential rights
of the deceased persons’ next of kin, such as, rights of inheritance, for instance, which are obstructed
by the indeterminate legal status of the detained-disappeared person,

145. In the ingtant case, the objective of the digappearance of Florencio Chitay Nech was
to deprive him of his juridical personality, thereby leaving him outside the legal and institutional
gystem. Indeed, in the enviropment described, in which this practice was systematically used, his
digappearance was the (nsans by which is perpetratorz obtained impunity for their acts, which was
assured by the impossibility of the victim and his next of kin to seek judicial protection against the
constant and systematic absence of sny investigation in connection with his srrest, since the
authorities denled any such arrest. Indeed, just one example of this state of complete
defenselessness is the feet that, more than 28 vyears after Florencio Chitay Nech's forced
disappearance, in an new atlempt t0 reguest an investigation of the facts, the judicial authority
failed 1o open a thorough [nvestigation in that respect and rejected the hebeas corpus application
filed by his next of kin on the ground that i1 was out of order because it considered that there was
no evidence that Mr. Chitay had been arrested. In that regard, the Commission has established

that:

The objective of those who perpatrate & disappearance jg to operate bsyond the margins of
the law, to conceal all evidence of their crirmes, and to escape any sanction., When a
digappearance Iz carried out, the fundamantal protections established by law are circumvented
end the victim is left defenseless. For the vietim, the consequence of an enforced
disappearance is to be denied evary sssential right deemed to Inhere in the very fact of baing

28 /A Court H.R., Bdmace Veldsquez Case. Judgment of November 28, 2000, Series C No. 70, pars.
180 and 181,

125 /A Court H.R., Trufilto Oroze Case. Judgment of January 26, 2000, Series C No. 84; par.41.

28 A Court H.R., Case of Heliodoro Portugal. Judgmaent of August 12, 2008, Series C Na. 1B6, para,
N 108.
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human. In this way, the act of enforced disappearange violates the right of the individual
under Article 3 of the American Convention “to recognition as a person before the law.”¥
T 146, Based on the argurnents of fact and law set out above, the State of Guasternala did
violate, with respect 1o Florencio Chitay Nech, the right to juridical personality enshrined in Article 3
of the American Convention, in conjunction with Article 1.1 thereof.

6. YIOLATION OF THE RIGHT TO A FAIR TRIAL AND TO JUDICIAL PROTECTION
147,  Article 8 of the Convention provides at its pertinent part that,

Every person has the right to a hearing, with due guarantees and within a reasonable time, by
& competent, independent, and impartial tribunal, previously established by law, In the
substantiation of any accusation of a criminal nature made against him or for the
determinatlon of his rights and obligations of a civil, labor, fiscal, or any other nature.

148. For its part, Article 25 of the Convention states that,

1. Everyons has the right to simple and prompt recourse, or any other sffactive
recoursa, 10 a competant cours or wibunal for protection egainst acts that violate his
fundamental rights recognized by tha constitution or laws of the state concerned or by this
Convention, even though such violation may have been committed by persons acting in the
coursa of their official duties,

2. The States Parties undertake:

a.to ensurs that any person claiming such remedy shall have his rights determined by the
competent authority provided for by the legal system of the statg;

b.tc develop the possibilitiez of judicial remedy; and

¢.to ensure that the competent authorities shall enforce such remedies when granted.

149. In turn, Articles 1.1 and 2 of the American Convention, respectively, stipulate as
follows:

Article 1:

[tihe States Parties to this Convention undertake to respect the rights and freedoms
racognized hereln and 1o ensure 10 all persons subject to their jurisdiction the free and full
exeorcise of those rights and freadoms, without any discrimination for reasons of race, color,
sex, language, religion, political or other opinion, national or social origin, economic status,
birth, or any other social condition.

Article 2;

[wihere tho exarcise of any of the rights or freedoms referred to in Article 1 s not already
ensured by lepgisiative or other provisions, the States Parties undertake 1o adopt, In
accordance with thelr constitutional processes and the provisions of this Convention, such
legislative or other measures as may be necassary 10 give effect 1o those rights or freedoms,

150, Article | of the Inter-American Convention on Forced Disappearance of Persons
provides,

The States Parties to this Convention undertaks:

127 Ses: [ACHA, Report No. 11/98, Caze 10.808, Samugl de la Cruz Gémez, Guatemala, April 7, 1998,
para. 57, availabla at: http://www.cidh.oas.org/annualrep/97span/Guatemala10.608.hitmNota.
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b.To punigh within their jurisdictions, those persons who commit or attempt 10 commit the
crime of forced disappearance of persong and thelr accomplices and seccessories; [...]

d. To take leglsiative, administrative, judicial, and any other measures necessary 1o
comply with the commitmems undertaken in this Convention.

181, The Court has recognized on reiterated occasions the close interconnection that
exists between Articles 1, 8, and 28 of the American Convention, Indeed, Articie 25 of the
American Convention, interpreted in the light of Artele 1.7 of said instrument, obliges states to
guarantee -to all persons subject to their jurigdiction- access 10 the administration of justice and, in
particular, to simple and prompt recourse, so that, inter alia, those responsible for human rights
violations may be prosecuted and reparations obtained for the damages suffered, which makes
Article 2B one of the fundamental plilars not only of the American Convention, but of the very rule
of law in & democratic society. That article, in turn, is closely finked to Article 8,1, which protects
the right of every person to a hesring, with due guarantees and within a reasonable time, by a
com-petiezgt, independent, and impartial tribunal, for the determination of his rights, whatever their
nature.

152. By the same token, the Court has affirmed that,

under the American Cenvention, the States Parties are obliged to provide effective judicial
remedies to the victims of human rights violations (Article 25), remedles that must be
implemented sccording to the rules of dus process of law (Article 8{1}), all within the general
obligation of States 1o ensure to all persens subject to their jurizsdiction free and full exercise
of the rights established in the Convention (Artigls 1(1)),7%,

153. Based on the foregoing, it follows that states have the duty to investigate human
rights violations in a meaningful way, identify those responsible, provide reparations to the victims,
and gadopt every possible measure to prevent impunity, which is defined as “the total lack of
investigation, prosecution, capture, trial and conviction of thoss responsible for violations of the
rights protected by the American Convention.”'*® In this connection, the Court has held that

[tlhe American Convention guarantees everyone access 10 justice 1o enforce their rights, and
the States Partles have the obligation to prevent, investigate, identify and punish the
masterminds and accessories of human rights violationg,'®

154, Most especially in cases of forced disappearances, given the particular gravity of
such offenses and the nature of the rights harmed, the prohibition of the forced disappearance of

28 yA Court H.R., Leayza Tamayo Cese. Reparations (met. 63.1 Amerigan Convention on Human
Rights), Judgment of November 27, 1898, Series C No. 42, para, 168.

22 JA Court H.R., Case of the Muango Messecres. Judgment of July 1, 2006, Series C No, 148,
para. 287,

130 See, In this regard, /A Court H.R., Case of the Gomez Paquiveuri Brothers. Judgment of July 8,
2004. Series C No. 110, para.  148; I/A Court H.R,, Case of 19 Tradesmen, Judgment of July 5, 2004,
Series C No. 109, para. 175; /A Court H.R., Bdmace Veldsquez Case. Aeparations, {art. 63.1 American
Convention on Human Rights), Judgment of February 22, 2002, Seriez C No. D1, para. 84,

Y8Y /A Court H.R,, Constitutional Court Case, Judgment of September 29, 1889, Serfes C No. 71,
para. 123. See also /A Court H.R., Case of Mymse Mack Chang. Judgment of November 25, 2003, Series C
No. 101, para. 275; Case of Juan Humberte Sdnchez, Judgmemt of June 7, 2003, Series C No. 83, para.
186; Blske Casse, Raparations, Judgment of January 22, 1899, Series C No. 48, para. 65.

HORA DF RECEPCION NMAY. 5. 17:23PM HORA DE IMPRESION MAY. 5. 12:36PM


Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


TELECOM @039/061
2024586444

3 beo101

persons and the corresponding obligation 1o investigete and punish those responsible has attained
the status of jus cogens.’??

1556.  As has been mentionad throughout thig report, the facts in the instant case oceurred
in & context of extreme violence and persecution, in which impunity was one of the principal
elermnents of B system under which the most unspeakable atrocities were committed. The obligation
to fight impunity rests pracisely on the understanding that it “fosters chronic repet[tion of human
rights violations, and total defenselessness of victims and their relatives™'®,

168, The high levels of Impunity that exist in Guatemala have previously been a source of
concern for the Commission and this situation has been recognized as one of ths most sarious
violations of human rights that ocour in that country.’ iIn thiz connection, the Court has found
that,

[Dlurlng the armed conflier and even teday, the courts in Guatemala have been incapabie of
effectively investigating, prosecuting, trying, and punishing thoze responsible for human rights
violations.'%® The courts have often subordinated thelr actions to the executive branch or to
mifitary influence, “appiying legal provisions or rules that are contrary to dus process or not
applying those they should have,'®®

157, In the case at hand, as of March 2, 2009, the State had provided no information
about any investigation of the matter, even though such actlon was required in light of the principles
and agsumptions set out sbove, In fact, it was not until March 2, 2009, that the State filed its
complaint in regard to Mr. Chitay Nech’s disappearance.

168. Indeed, the facts with which this report is concerned were brought to the attention
of the $tate on repeatad occasions. In this regard, as was established wt supra, Mr. Chitay’s next of
kin filed the appropriate complaint with the police on the very day the kidnapping occurred, April 1,
1981,"% a fact that was aleo made publicly known to the media at the press conference given by
leaders of the Guatemalan Christian Democratic Party. The disappearance of Mr. Chitay was also
recorded In the CEH's Report published in 1988, In addition, on Qctober 14, 2004, his next of Kin
filed a habeas corpus application on his behalf, which was eventually rejected.

32 |/A Court H.R., Case of Goiburt et & Judgment of Septarmber 22, 2006. Serias C No. 1583, para,
84,

13 yA Court HOR., Loayza Tamayo Case, Bepargtions (Art. 63(1) American Convention ¢n Human
Rights). Judgment of November 27, 1998, Series C No, 42, pars. 169 and 170,

134 |ACHR, Fifth Report on the Situation of Human Rights in Guatemala 2001, Chapter IV, para. 55,

135 Cf. Expert opinien of Ménica Pinto rendered before the Court on February 19, 2003; Report of the
Commission for Historical Clarification, Memory of Sience, Volume V, p. 45; and "Report by the Indepandent
Expert, Mr. Chrilatian Tomuschat, on the Situation of Human Rights in Guatemals, propared in eccordance with
para. 11 of Commission Resolution 1891/51” (United Natlons) of January 21, 1932 (file with annaxes 10 the
application, annex 52, pp. 1020 to 1024}

138 YA Court H.R., Case of Myrna fMack Chang. Judgment of Nevember 25, 2003. Series € No. 101,
para. 134{13).

37 in this respect, it should be reiterated that, while in its initinl comments presented to the |IACHR,
the State said that inasmuch as the Office of the Public Prozecutor had no case file on My, Florencio Chitay
Nech, it was prasumed that no complaint had haen flled regarding the avents. In later communications,
however, the State acknowledged the exisience of a criminal complaint for the kidnapping of the alleged victim
filad with the National Police.
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158, In first place, with respsct to the complaint filed by Mr. Chitay’s wife, it should be
mentioned that the National Police were required to inform the appropriate judicial authority of any
punishable acts reported to them. Article 112.1 of the Code of Criminal Procedurs in force at the
Time of the events provided that,

Article 112; Police chiefs and policamen legitimately authorized to oparate in the country have
an obligation 1o immediately assist in cases of punishable offenses that they wiiness or that
are reported 10 them. To that end they will take the necessary steps to ascertain the facts,
find and arrest the perpetrators and colisct the ltems, Instruiments or evidence of a crima that
could disappear, placing them at once at the disposat of the judiciary; ali of this aside from
their obligation, before, during or after doing the above, 35 the case may be, to immedistely
report to the propar authorities the steps taken.?

160, Inaction or failure on the part of public officials 10 perform their official duties cannot
be attributed to the victims of such negligence, in order, through that logie, to seek 1o slude the
State's due responsibility,

161, In sacond place, it hag been attested that the disappearance of Mr, Chitay was made
publicly knewn through the press conference mentioned ur supra, Accordingly, gince the allegations
concerned publicly actionable offenses, the State should have initiated the appropriate enguiries
motu proplo, even in the absence of & complaint by the next of kin, As the Court and Commission
have consistently held, when & publicly actionable offense is committed, the State has the
obligation to institute criminal proceedings and pursue them to the end and that,'® in such cases,
this is the best way to clarify the facts, judge the perpetrators, end establish the corresponding
criminal punishment, in addition to providing for other forms of reparation.

162. In relation to the foregoing it should be mentioned that, under the laws in force in
Guatemala at the time of the events, kidnapping was a crime subject 10 ex officip prosecution by
the State; consequently, it behooved the Offics of the Public Prosecutor to ingtitute criminal
proceadings. Article 68 of the Code of Criminal Procedure in force in 19B1 provided as follows;

Articie 68 {2): The ability to bring o criminal action belongs, essentially, to the Office of the
Public Prosscutor. Injurad parties and any Guatemalan may also bring it.1%°

1683. In addition, Article 77 of thar Code provided that victims of crimes had to file a
compilaint in order to bring criminal and civil actions. However, the same article provided that if the
victims did not do g0 or declared themselves unable 1o taks part in the proceedings, the Office of
the Publlc Prosecutor would bring both actions, that Is to say, the eriminal and the civil action,"

123 Article 112, Code of Criming! Procedure im force in 1881 in Guatemala,

138 |a Court MR, Cese of Baldedn-Garcls, Judgment of Aprif 8, 2008, Saties C No. 147; I/A Count
H.R,, Case of the Massscre of Pueblp Bello. Judgmert of January 31, 2006, Seriss C No. 140; See saiso,
IACHR, Annual Report 1097, Report 52/97, Cazse 11.218, Arges Sequaira Mangas.

190 Article 68 (2), Code of Criminal Procedure in foree in 1881 in Guatemala.
¥ Articla 77, Code of Criminal Procedure in foree in 1981 in Guatemala:

Vietims of a criminal offense must, within the time frame established In this Code, file charges
in order to bring criminal and/or civil actions, Failure to do so will not imply that the civil
action is waived.

However, if the injured parties fall 1o do 50 or declare themselves unsble to take part in the

procesdings, the Office of the Public Prosecutor will institute the two legal actions for them;

the injurad parties will retain their right to be kept Informed by the Office and to cooperate
----- with it by taking such steps as they deam necassary to the success of thelr claim.
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164. For their part, judges had the obligation to open, on their own initiative, an
investigation if they learned by any means of the commission of a crime subject to public
prosecution, Thus, Article 68.3 of the aforementioned Code of Criminal Procedure provided:

Article 88 (3): Judges and officials are legally bound to procesd on thelr own initiative to
investigate whenever they learn by any means of the commission of a ¢rime or misdemesanor
subject 10 public prosecution’?,

165. in third place, despite the fact that the CEH’'s Report —published in 1998~ recordad
the case of Mr. Chitay as a forced disappearance,'®® nor then did the State open an investigation on
its own initiativa to identify the culprits of those acts.

166. Finally, when, in 2004, the habess corpus application on behalf of Mr. Chitay was
presented, the State should have lsunched a meaningful investigation into the alleged facts,
gomething that did not materialize on that occasion either. Indeed, as establishad vt supra, despite
the fact that for years Mr, Chitay's next of kin were justifiably afraid of enquiring with the
authorities about the investigation into Mr, Chitay's whereabouts and the punishment of his
Kidnappers, they agsin sought justice through the aforesaid habeas corpus application presented on
Qctober 12, 2004. On Novembsr 4, 2004, the Sscond Court of the Lower Circuit for Criminal,
Drug and Environmental Offenses ruled the habeas corpus application inadmissible because there
was no evidence that Mr. Chitay had been errested.’*

167. It should be noted that, under Article 109 of Dacree 1-88 on the "Ampare”, Habeas
Corpus and Constitutionality Law, If, as a result of steps taken in habeas corpus proceedings,
indications surface that a person hes disappearad, the court must immediately order an
investigation,'*®

1688, Specifically in reference to habess porpus, the Court has found that said remedy isg,

[...]designed to protect personal freedom or physical integrity egainst arbitrary detentions by
means of a judicial decres ordering the appropriate autherities to bring the detained person
before a judge so that the lawfulness of the detention may be determined and, if appropriate,
the release of the detaines ba ordered.'® In particular, the Court has =tated that habeas
corpus# is the sultable remedy to exhaust in cases of forced disappearance of persons. Indeed,

2 Article 68 (3), Code of Criminal Procedura In force in 1981 in Guatemala,
%1 Memory of Sitence, Volume VI, Cases presentad, Annex H, case 707, {1989),

M {ACHR, Report N° 7/07 (Admissibility), Petition 208-08, Forencio Chitay Nech ot al., Guatemala,
Februsry 27, 2007, para. 38.

5 Decree 1-86 on the Amparo, Habeas Corpus and Constitutionality Law:

Article 108: Invastigation in cases of missing persons, If the steps taken lead to indications
that the person in whose behalf the application was filed has disappeared. the court will
immediatsly order an Investigation of the case,

Pollce authorities must inform the court, the Human Rights Solicitor and the interested parties
about the investigation made, which must continue until there ls definita information on the
whereabouts of the missing person; the Habeas Corpus Court, in turn, will send 3 report on
the steps taken and any subsequent news 1o the Suprems Court of Justice.

18 /A Court H.R., Mabess Corpus in Emergency Situations {Arts. 27(2), 25{1) and 7(8) American
Convention on Human Rights}), Advisory Opinion QC-8/87 of January 30, 1987, Series A No. B, pars, 33-35;
/A Court H.R., Judicial Gusararitees in Statez of Emergency {Arts. 27(2), 25 antg 8 American Convention on
Human Rights). Advisory Oplnion OC-9/87 of October 6, 1987, Series A No. 9, para. 31.
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the Court has held that “habess corpus would be the normal means of finding a person
presumably deteined by the authorities, of sscertaining whether he is legally detained and,
given the case, of obtaining his liberty.’’

168. The Court has also found that hebeas corpus can be an effective remedy for
discovering the whereabouts of a person, despite the fact that considerabie time has passed since
the disappearance and even though the person in favor of whom it is filed Is no jonger in the State’s
custody, ™

170. The government obligation to investigate and punish human rights violations must be
seriously undertaken by states. The Inter-American Court has had this to say on this point:

In cermain circumstances, it may be difficult to investigate acts that violate an individual's
righte. The duty 1o Investigate, like the duty to prevent, is not breached merely becauss the
investigation does not produce a satisfactory rasuit. Nevertheless, it must be undertaken in &
serious manner anhd not as a mere formality preordaingd to be ineffective. An investigation
must have an objective and be assumed by the State as i1s own legal duty, not as a step
taken by private interests that depands upon the inftiative of the victim or his family or upon
their offer of proof, without an effective search for the truth by the government. This is true
regardless of what agent is eventually found responsibls for the violation, Where the acts of
privete parties that violate the Convention are not seripusly investigated, thoss partles are
aided in a sense by the government, thereby making the State responsible on the International
plang.'*®

171. Pursuant to Article 2 of the Convention, states have the duty to adopt measures 1o
derogate norms and practices of any Kind that entall a violation of the guaraniees established in the
Convention.'®™ Thig general obligation by States Parties Implies that domestic law measures must
be effsctive (effet utife principle) and to this end the State must act In conformity with the
protection provisions of the Convention,’®’

172. In connuction with the foregoing, It should be mentioned, that as ths Court has
consistently held, every petson, including the next of kin of victims of grave human rights
violations, has the right to know the truth. Congequently, the next of kin of the vietims and socisty

147 1/A Court H.R., Veldsguez Rodriguez Case, Judgment of July 29, 1888, Series C No. 4, para, 68,

99 /A Court H.R., Case of the Serrano Cruz Sisters. Judgment of March 1, 2005, Series © No. 120,
para, 7%,

149 /A Court H.M., Veldsguar Rodrigusz Case, Judgment of July 28, 1988, Series C No. 4, para,
177. For Its part, the Constitutional Court of Colombia has held, “To ensure offective protestion of human
rights it has been congidored insufficient under international law simply to award damages to victims and
injured parties, inasmuch as truth and justice are necessary to ensure tha non-repstition in a soclety of
situations that produce gross violations of human rights and, furthermore, because recognition of the digrity
and of the equal and inallenable rights inherent to all human beings requires that the judicial rermedies designed
by states seek comprehensive repargtion for victims and injured parties, which includes both financisl
reparation and access to justice to know the truth about what happened, and to seek, through institutional
mechanisms, a just punishment for those responsible.” Judgment C-228/02 of April 3, 2002,

V80 Case of Yarams, suprs nota 8, para.  170; Case of Ceessr. Judgment of March 11, 2005, Series
C No. 123, para. 91; and Csse of Lorf Berensen Mejla, Judgment of November 28, 2004, Series C No. 119,
para. 218,

¥ /A Court H.R., Cese of Gémez-Paloming. Judgment of November 22, 2005, Series C No. 136,
para. 81; I/A Court H.R., Cage ¢f Yotarma, Judgment of June 23, 20056, Series C No, 127, para. 170; /A
Court H.R,, Case of Lor Berenson Meffs. Judgment of November 25, 2004, Series C No. 113, para, 220; and
WA Court H.R., Case of the “Juvenils Reeducstion Institute”. Judgmen of September 2, 2004. Series C No.
112,, para, 208,
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as a whole must be informed of everything that happened concerning such violations.'® The right
to the truth is subsumed in the right of the victim or his next of kin to obtain clarification of the
facts relsting to the violations and the corresponding responsibilities from the competent State
organs, through the investigation and prosecution established in Articles 8, 25, and 1.1 of the
Convention’®,

173, By way of further iffustration, it should be recalled that, as the Court has determined,

According 1o Article 1{1), any exercise of public power that violates the rights recognized by
the Convention is fllegal. Whenever a State organ or offictal, or a public entity visiates one of
these rights, this copstitutes g failure in the duty to respect the rights and fresdoms set forth
in sald Articig, 15

174. The above-described sgituation alse constitutes a faillure to comply with the
provisions contained in Article | of the Inter-American Convention on Forced Disappearance of
Persons, inasmuch as the State has breached its obligation to “punish within [itg] jurisdiction [...],
those persons who commit or attempt to commit the crime of forced disappearance of persons and
their accomplices and accessories [...].7"%°

175. As a basic premise to avoid a repeat of such violations, it is essential to get to the
ruth behind Mr. Florencio Chitay’s disasppearance and it is crucial that the judiciary play its proper
role as protector and guarantor of rights and, furthermare, that all necessary measures be adopted
to pravent the perpetustion of silence which ensuras impunity.

178. In connection with this, during the proceedings before the Commission the State
argued that an investigation of the Incident had not been possible because no complaint had heen
lodged with the Office of the Public Prosecutor, explaining that such a step was necessary for the
cgue to be resolved domestically. However, as has been shown, on several occasions the State was
made aware of the reported incidents and, even though the State’s obligation of investigating the
matier began when the complaint was fited with the National Police, it began no investigation: neither
at that time, or at any subseguent juncture when the state authorities ware Informed of the facts, or
even when it was again directly informed of the case through its processing before the Cornrnission,
gven though the duty of conducting an ex officio invastigation was incumbent on the Staie at that
time. It was only on March 2, 2009, that the Executive Director of the Presidential Coordinating
Commission for Executive Human Rights Policy filed & complaint for the forced disappearance of Mr.
Florencio Chitay Nech with the Office of the Public Prosecutor. The Commission applavds that
development as a first step toward securing justice; however, it believes an effective investigation
must be carried out 10 clarify the facts of this case and to identify both the physical perpetrators and

/A Court MR, Case of Carpio Nicolle et af,, Judgment of November 22, 2004, Series C No. 117,
para. 128; I/A Court H.R., Case of the Plan da Sdnchez Massacre, Judgment of November 19, 2004, Series
C No. 116, para, 87: VA Court H.R., Case of Tibi. Judgment of September 7, 2004, Series C No. 114, para.
257,

W3 A Court M.R., Bamace Veldsquez Case. Judgment of November 25, 2000. Series C No. 70, pars,
201,

Y4 |/A Court H.R., Case of the "Five Pensioners™ Judgment of Fabruary 28, 2003, Serias C No. $8,
para.  183; VA Court H.R., The Meysgne (Sume) Awas Tingni Community Case. Judgment of August 31,
2001. Series C No. 79, para. 154; |/A Court H.R., Baens Aicardp et ai. Case. Judamant of February 2, 2001,
Series C No. 72, para. 178; and /A Court H.R,, Caballero Delgado and Sentsna Csse. Judgment of Decembsr
8, 1985, Series C No. 22, para. B8,

5% Article 1 of the Convention on Forced Disappearance
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the masterminds behind it. Morgover, the IACHR underscores the fact that the Staie ig still under the
obligation of investigating My, Chitay Nech’s forced disappearance, given the status of the forced
disappesrance of persons as a continuous or permanent crime. %

177, In that regard, the Inter-Americen Court has ruled on the State’s duty of
investigating an Incident while there is stll uncertainty asbout the fate of the person who has
disappeared, and onh the need to provide a simpie and prompt recourse in the cass, with due
guarantees, '’

178. The State has not presented reagonsable arguments 1o justify a delay of more than
27 years in the investigation of the facts and under no circumstances can it argue that this should
be blamed on the judicial activity of the next of kin,'™ who, nevertheless, pushed for an
investigation in the instant case, but to no avall,

179. As regards the State's srgument that the case of Mr. Chitay should be taken up by
the National Compensation Program, the Commission noted in its Report on Admissiblliity and that it
had received no information to suggest that the victim’s next of kin had received any reperation
through the said program, a situation that remains unchanged to date. Furthermore, the Commission
finds that, in any case, In the light of Articles B and 25 of the Convention, the obligations of the
State under said ingtrument would not be discharged by the aforementioned program becausse its
mandate dogs not include the identification and punigshment of those responsible for such crimes.

180. In light of all the above considerationz, and since more than 28 years after Mr.
Flarencio Chitay Nech's disappearance neither the whereabouts of his remeins nor the identity of
those responsible for his forced disappearance have been determined, there has been a violation of
Articles 8 and 25 of the American Convention, in ¢onjunction with Articies 1.1 and 2 thereof, and
of Article | of the Inter-American Convention on Forced Disappearance of Persons, with respect to
Mr. Florenolo Chitay Nech and his next-of-kin, namely his sons Encarnacién, Pedro, Eliseo, and
Estermerio, and his daughter Marfa Rosaura, all surnamed Chitay Rodriguez.

7. VIOLATION OF THE RIGHTS OF THE FAMILY

181. According to Article 17 of the American Convention, “the family is the natural and
fundamental group unit of socisty and is entitled to protaection by society and the state.”

182, The Commission notes that the very nature of the systematic disappearance of
nersons entaile, among the goals sought with its practice, the predetermnined infliction of severs
harm on the social structures, collectives, and institutions against which it is used. Forced
disappearance is normally part of a counterinsurgency policy and, as such, at the same time as it
sesks to eliminate ahductees with impunity, its goals can also include the destruction of the victims’
famnily structures and of eny other social unit or collective social to which they belong so that,
through terror, its message of intimidation is made to reach the rest of their milieu.

1B3. Im that regard, Memory of Silenice states thar:

The practice of forced dizappearance slso served to punish not only the victims, but alse the
political or soclal organizations to which they belonged, their communities, and their families

5% Sas: inter-American Convention on Forced Disappearance of Persons, Article .
BT /A Court H. R., Bémscs Veldsquez Coss, Merfts Judgment of November 25, 2000, para. 1987,

88 /A Court H.R., Case of Jusn Humberte Sénchez. Judgment of June 7, 2003. Serias C No. 99,
para. 132,
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[...] with the specific alm of punishing the collective of which the victlm was a part.'>®
184, in connection with Guatemala’s internal armed contlict, the REMH! Report states:

Not only do traumatic incidents have an individual impact; they also have consequences for
the families, such 8% worsening living conditions and profeund changes in their structures and
functioning. On many occasions famillas jost several members and suffered harassment and
poiitical repression as family groups. Al this Jed 10 a brutal impact a1 the time of the
incidents, With the passage of time, the families tried to rebuild themsslves, but those efforis
waere made in 2 context of grave losses, social breakdown, and fundamental sherations in
their ways of lifa.

185, Similarly, the Working Group on Enforced or involuntary Disappearances has said
that:

The family and friends of disappeared persons [...] aware, furthermore, that they too are
threatenad; that they may suffer the same fate thaemselves, and that 10 search for the truth
may axpose them 10 even gisater danger.'™

186, The Commission belleves that in the case at hand, it has been shown that Mr.
Chitay Nech’s forced disappearance wasg part of a systematic practice intended, /oter efiz, 10
intimidate the families of the disappeared. Thus, Mr. Chitay's disappearance - particularly given his
status es a@n indigenous leader, cooperatlve activist, and political leader —~ had the preconceived
purpose of sarving as an example and fusling fear in hiz milieu, causing a direct impact and the
intimidation, persecution, and disintegration of hia family, in order to attain those goals.

187. in additien to this, snd as additional context to the situation experienced by the
Chitay Rodriguez family, the case file before the Commissgion indicates that:

{a) Prior to Mr. Chitay Nech’s disappearance, hig family suffered numerous threats and
various attacks against him, which forced them to asbandop their home and relocate to
Guatemala City in order to ensure their survival, with which both Mr. Chitay and his wife
were forced 10 change jobs.

{b) Several members of Mr. Chitay Nech's extended family silegedly suffersd serious
human rights violations. Thusg, Florencio Chitay Nech's father, and his brother José Carlos
Chitay Nech mipht have been both abducted in 1985, In addition, Eisodoro Onion Carmnay,
the hushand of one of Mr. Florencie Chitay’s sisters, was reportedly kidnapped and
murdared in 1988; Martin Chitay was allegedly kidnapped and murdered in 1980; Rosa
Chitay Aguin might have been killed in a massacre in the hamlet of Semetabaj, along with
her months-old son, as well as other family members,™

188. Furthermore, the Chitay Rodriguez family suffered constant threats and pergsecution
pefore, during, and after the indigenous leader’s disappearance, and this was a determining factor in
the disintegration of the family. In the following paragraphs, the Commission highlighta the refevant
parts of the testimony given by Mr. Chitay Nech’s next-of-kin in this regard:

18 Sea: Memory of Silence, Vol. i, Chapter XI: Forced Disappearances, p. 428,

160 N, Humean Rigits, “Enforced or Involuntary Disappaarances,” Fact Sheet No. 6, Geneva, 1883,
pp. T and 2,

8! Tegtimony of Pedro Chitay Rodrigusz. See also: Testimony of Encarnacitn Chitay Rodriguaz, Annex
1
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Encarnacién Chitay Rodriguez, son of the victim:

[Following my father's disappearance, as] the eldest son | stayed in the city, dalng odd jobs
[...] with the ldea of halping my family return to San Martin Jlotepegue. | tock refuge in the
headquarters of Guatemalan Christisn Democracy Party [...} capital ¢ity, That was after my
father's abduction. In the ensuing months L..} | was targeted, even though | wag only fifteen
years old]. Oln one occasion | was intercepted by a group of unknown pearsons, who
threatened me and then suggested thar we take no steps regarding my father's
disappearance; out of fear of that, and bacause of threats made against my mother, we
decided to keep silant.

Pedro Chitay Rodriguez, son of the vietim:

The week after my father's abduction [...] was one of the worst the family experienced,
because of the conditions we sndured, A few weeks after the abduction, my mother declded
10 returh to our home town [...] staying in the house of [an] sunt [...]; end then moving to the
village where our grandparents” fived[, 1]t should be noted thet no one in the family ~ neither
on my father's side, nor on my mother's — wented to take care of them, because they
thought it would be dangerous to 1ake them Into their homes.

[...] My elder brother [...] aged =ixteen [...] stayed in the city landl was persecyted by
unkrewn individuals; an cecasions, they came to the house in the El Guite neighborhood 1o
ask about the older song of don Lencho {as my father way caliedH. Blecause of that, hs
stopped geing to worki. Allso, the rest of the family, at home, sometimes stayed in because
they were afraid something might happen to them.

[Following my father's disappearancel, we ware pporer but also, mors importently, we lost
the poscibiiity of growing up in a normal family, with both parents, a clese family, with plenty
of possibilities; we were unabla 10 live out our childhood, our adolescenca, our youth(. Flrom
being chlldren we changed into adults, because of the responsibilities we faced; a loved one
wase taken from ug, ong who wanted a rmore Just society.

Eliseo Chitay Rodrfguez, son of the victim:

We had to raturn 1o San Martinl. Wle went to live with our grandfather [in] Xejeyu and at that
[tima] | was nina years old]. Tlo continue studying | had 1o return to the capital with one of
my mother's aunts, who pald for my school, [whol shortly afterwards regrettably (...} died
and | returned to San Martinl, Tlo help my mother | had 1o go out selling with an [...] aunt; |
also had to shins shoes.

Estermerio Chitay Rodriguez, son of the victims

Since then, our lives have changed drasticelly [...l. Because of thoss injusticas, we have
suffered problems, hunger, foar, as well as other things. | was denied the happiness of a closa
family, of B decent childhood. %

Amada Rodriguez Quex, sister-in-law of the victim:

[After Florancio Chitay Nech's disappearance,) my sister wasn’t the same person{. Slhe
suffered greatly because her children were stlll small, the oldest was fifrean and ha stayed in
tha ety 1o help his motheri:] later, another of my nephews {Pedre} went to the caphal, for the
sama reason].] Gradually, the family disintegrated: not because they wanted 1o, but because
of need.

2 Tastimony of Estermerlo Chitay Nech, Annex 1.
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188, The Commission thersfore believes that in the case at hand, above and beyond the
viplation of the right 10 humane treatment of the disappeared person’s next-of-kin, Mr. Chitay
Nech’s disappearance, together with the constant threatening and persecution of his family before,
during, and after his sbduction, the alieged violation of the human rights of the members of his
extended family, and the fuilure to investigate the disappearance, constitute a violation of their
rights of the family, in that the family was persecuted and disintegrated.

190. The Commiasion noiss that in the case of Muolina Thefssen v. Gustemaly, which
involved similar issugs of family persecution and disintegration, the Court accepted the State’s
recognition of internatdonal responsibility in connectlon with Article 17 of the Conventioh. Mereover,
the Commission notes that the Court, in dealing with this article, has found It te be triggered by
other violations or has established situations in which a violation of it ¢can be assumed.”® In this
regard, in the Ferrnin Ramlirez Cese, the Court ruled as follows: )

This Tribunal considers that the facts argued in the present case do not fall under Asticle 17
of the Convention, taking inte acceunt that the infringament upon family life was not
produced 53 the result of a specific action or omisgion of the State with that purpose.'®*

181, In a contrario sensu analysis of that reasoning, the Commission believes that in the
case at hand, {t has been established that the State’s impact on the Chitay Rodriguez family was
caused not only by Mr. Chitay Nech’s forced disappearance, but also by the constant threats and
perzecution of the members of his immediate family before, during, and after his abduction, by the
alleged human rights violations suffered by members of his extended family, and by the tailure to
investigate his disappearance,

192, In consideration whereof, the Commission belisves that the State is responsible for
violating Article 17 of the American Convention, in conjunetion with Article 1.1 thereof, with
respect to Pedro Chitay Rodriguez, Eliseo Chitay Rodrigusz, Marig Rosaura Chitay Rodriguez,
Encarnacién Chitay Rodrigue?, and Estermerio Chitay Rodrigusz.

B. VIQLATION OF THE RIGHTS OF THE CHILD

193,  Asticle 19 of the American Convention provides that “every minor child has ths right
1o the measures of protection required by his condition as 8 minor on the part of his family, sociaty
and the state.”

194. With refarence 10 the violation of Article 19 of the Convention, the Commission
underscores the fact that Mr. Chitay Nech’s violent sbdustion took place in full view of his san
Estermerio, who 81 the time was five years of age. The Inter-American Court has ruled that the
American Convention and the Convention on the Rights of the Child, ratified by the State of
Guatemala on May 15, 1990,'" are part of a comprehensive international corpus juris for the
protection of the child that serves 1o “establish the content and scope of the general provision
established in Article 19 of the American Convention,”'®

189 YA Court H. R., Case of Castillo Pész v. Peru, Merite, Judament of November 3, 1997, paragraphs
85 and B6; YA Court H. R, Case of Sudrez Aopsero v. Ecvador, Merita, Judgmant of November 12, 1897,
paragraphs 100 and 1Q2.

WS A Court H, R., Case of Fermin Ramfrez v, Gustemals, Merits, Reparations, and Costs, Judgment
of June 20, 2005, 3sries C No. 126, para. 121.

1¥5 Congressional Ratification Decrea No. 27-90.
Y9 IIA Court H. R, The Strast Children Case [Villsgrén Morales et al.), Judgment of November 19,
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195. The harm inflicted on a child of Estermerio Chitay Rodriguez’s age by seeing his
father abducted, beaten, and iaken forever from his life is evident and has been established. In
connection with this, Estermerio Chitay Rodrfguez’s testimony includes his recellsction of the tragic
episode he observed as a child when his father was abducted:

Nearby was & vehicle, which drew up next to us; several individuals got out and, after saying
his name, they began struggling with him 10 get him into the car, which my father resisted|,
Dluring that fight, they began 10 pistol-whip himl. 1} remsmber, with sadness, that he was hit
on the head, causing & wound that began ico blead, but he stll resisted, uniil they
overpowered him; it was three people who overpowered himi, Ale for me, he beaged me 10
leave; but ona of the men held on to my arm, and then pointed & gun at my head[. 1} think
that whean he saw that, my father stopped struggling and got into the vehicle[. Tlhen, with
my father in the vehicle, they pushed me and .| fell face-down on the ground[. The] vehicle
drove away, taking my father, wheo had an injury to his head,'®’

196: The Court has. found that “children have the same rights as all human beings -
minorg or aduits-, and also special rights derived from their conditien, and these are accompanied by
specific duties of the family, society, and the State.”’'®™® In this regard, the principle of the best
interegt of the child rules, and this is based on the dignity of the Individual, on the special
characteristios of ¢hildren, and on the nsed 1o aliow them to deveiop thair full potential, as well as
the human dignity proper to every human being.'%

1987. In consideration whereof, the Commission believes that the State is responsible for
violating Article 19 of the American Convention, in conjunction with Article 1.1 thereof, with
respect 10 Estermerlo Chitay Rodriguez.

g, VIOLATION OF THE RIGHT TO PARTICIPATE IN GOVERNMENT
198, Article 23 of the Convention stipulates,

1,Bvery citizen shall enjoy the following rights and opportunitiss:

a)to take part In the conduct of public effairs, directly or through freely chosen
reprosentatives;

bito vote and to be elected in genuine periodic elections, which shall be by universal and
equal suffrage and by secret ballot that guerantees the free oxpression of the will of the
voters; and

¢} to have access, under general conditions of equality, 1o the public service of his eountry,

2.Tha law may regulate the exercise of thg rights and opportunities referred to in the
preceding paragraph only on the basis of age, nationaslity, residence, language, education, civil

1999, Berigs C No, 63, para, 194,
147 Testimony of Bstermerio Chitay Nech, Annex 1.

99 A Court HLR., Juridical Condition and Humen Aights of the Chifd. Advisory Opinion OC-17/02 of
August 28, 2002, Series A No. 17, par.B4.

% A Court HV R, Case of the ltuango Massacres. Judgment of July 1, 2006, Series C No, 148, para,
244, Bes also A Court H.R., Case of the "Mapiripén Massecre”. Judgment of Septemnber 15, 2008, Series C
No. 134, para. 134; /A Court H.R., Case of the Girls Yean and Bosico. Judgment of Septamber 8, 2005,
Series C No, 130, para, 134; and VA Count H.R,, Case of the Indigencus Comrmunity Yakye Axa. Judgment of
June 17, 2008. Series C No. 125, para. 172, .

HORA DE RECFPCTON MAY. 5 12:93PM HORA DE IMPRESION MAY. 5 19:34PM


Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


TELECGH Boda/081

2024586444

45

TR

and mental capacity, or sentencing by a competent court in criminal proceedings.

189, The Court has consistently recognized the fundamental role that respect for the right
to participate in government plays in strengthening democratic society and the rule of law:

Political rights are human rights of fundamental importance in the inter-Arnerican system and
are intimataly asgociated with other rights recognized in the American convention, such as
freedom of expression, the right of assembly, and freedom of association, which, together,
make the democratic game possibie. The Court draws attention to the importance of political
rights and recalls That the American Convention, at Articie 27, prohibite their suspension as
well as that of the judicial guarantees essential for their protection.!™

200. In keeping with the foregoing the Court has held,

The political rights protected in the American Convention, as wall as in many international
instruments, promote the strengthening of democracy and political pluraliam. 17

201.  In turn, the Inter<Amaearican Dernocratic Charter provides that,

Essential elements of representative democracy Include, /nter affe, respact for human rights
and fundamental freedoms, access to and the exercise of power in accordance with the rule
of law, the holding of periodic, free, and fair electionz based on secret balloting and universal
suffrage as an expression of the sovereignty of the people, the pluralistic system of politlcal
partles and orfganizations, and the separation of powers and Independence of tha branches of
governments, '’

202, in the instant case, the Commission finds that the aim of the forced disappsarance
of Florencioc Chitay Nech was to directly impair and, moreover, curtail altogether the victim’'s
exercise of hlg politicel rights. indeed, as this report has established, Mr. Chitay's position as a
political {eader, indigenous leader, and cooperative activist was precisely the motive for the forced
disappearance that he was to suffer, a practice that was part of a repressive structure that sought
the elimination of any form of political or social expression different 1o that of the regime.

203, Thus, the purposs of the repression unleashed against Mr, Chitay and all the other
memberg of the Municipality of San Martin de Jilotepegus was 10 completely annihilate . thelr
jeadership and structure, an outcoms that regrattably was achieved with the resignation en masse
of its surviving members after a large number of them and their families were disappeared or
murdered.'”®

204. Furthermore, in addition to resigning from his lawful held position to, the facts
described in this report led Mr. Florencio Chitay Nech to completely distance himself from and sever
any links with political activity in an attempt to ensure his safety and that of his family. Those

70 /A Court H.R., Case of Castafleda Gutman. Judgment of August 6, 2008, Series C No. 184, para.
140: YA Court H.R,, The Word “Laws*” in Article 30 of the American Convention on Human Rights. Advisory
Opinion OC-6/86 of May 9, 1986, Series A No. 6, para. 34; {/A Court H.R., Case of Yetems. Judgment of
June 23, 2005, Series C No. 127, para, 191,

OyA Court H.R., Cese of Yatams. Judgment of Juna 23, 2008, Series C No, 127, para. 182,
guotation marls omitted,

72 inter-American Dernocratic Charter, Adopted at the first plenary session of the OAS General
Agsambly, held on Ssptember 11, 2001, Artlcle 3.

78 Sea shapter related to the previous facts of the forced disappsaranca of Florencio Chitay Nech,
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efforts and sacrifices would prove insufficient, given his forced disappearance in Guaternala City on
April 1, 1981,

205. The testimony of the then-member of the Natlonal Executive Committee of the
Christian Democratic Party, Luls Alfonso Cabrers, in reference not only to Mr. Chitay Nech's
disappesrance but also, in general, to the violence metad out to democratic leaders at the time,
states,

{...] this person was sbducted and diseppeared in Colonia La Florida, in zone 19 of the capital,
To dehounce the ast, the leadership of the Christian Democratic Party cslled a press
conference whera an appaal was made for & cessation of the violence against democratic
leaders in the country,'™

206, In turh, press reports on the declarations of the aforesaid party in connection with
the kidnappings and murders of democratic leaders said, with express reference 10 the case of Mr.
Chitay Nech, that:

[Alt 8 press conference yesterday, the Guatemalan Christian Democratic party said that the
pressure wag preventing the possibility of free elections. At the same press conference it
condemned the repression suffered by its members,*17®

207. 1t was also reported that,

The repressive viplence againgt the Christian Democrats and other democrstic leaders, and
against the citizenry in general, eliminates the possibility of a free election in 1982 and, rather
then foment an environment end conditions for & peaceful settlement of our political
problems, increases fear in the population and causas abstantion.'?®

208, In addition, as mentioned in the section on violation of Articles 8 and 25, the
Commission notes that the State had a nurnber of opportunities to investigate the alleged violations,
in spite of which they remain in impunity to this day. The foregoing 18 particularly serious in this
cese because it leaves society in the dark about crimes perpetrated against a democratically elected
political leader. As the Court hasg held, “[Iit is essential thet the State should generate the optimum
conditions and mechanisms to ensure that these political rights can be exercised effectively,” V7’
which can scarcely be accompiished until the demands for justice for the acts denounced are met
and the truth of what happened is known, thereby helping to ensure non repetition of such
violations.

209. Based on the foragoing, and having concluded that the "arbitrary executions were
perpetrated against leaders of groups such as Catholic Action, development committess,
cooperatives, and leaders of political parties, eapecially the Christian Democratic Party.”'”?

210. The Commission finds that the forced dissppearance of Mr. Florencio Chitay Nech,
was deliberately intended 1o deprive him of any form of political participation and, through fear,
generate a demobilizing effect on the socla! end political structures 1o which he belonged.

74 Tastimony of Luls Alfenso Carrera Hidalgo, Annex 1.

% Pross reports of April 25, 1881,

RAN-Cl 8

T A Court H.R., Case of Yatama. Judgment of Juhe 23, 2008, Serias C No. 127, para, 185,

7% Memory of Silence, Volumae i, Human rights violations and acts of viclence, p. 384.
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'
271. Conseguently, the State is respongible for violating Article 23 of thg}»g?nurilaig
Convention, in canjunction with Article 1.1 thereof, with respect to Florencio Chitay Nech.

VHi. REPARATIONS AND COSTS

212,  In light of the facts alleged in this application and of the constent jurisprudence of
the Inter-American Court, which establishes that “it is a principle of International Law that any
violation of an international obligation that has caused damages triggers the duty to make adequate
amends,”'”® the IACHR submits to the Court its claims regarding the reparations and costs that the
Guatemalan State must grant as a consequence of its responsibility in the human rights violations
commitied with respect 1o Florencio Chitay Nech and his next-of-kin, namely: Encarnacién, Pedro,
Eliseo, Estermerio, and Marla Rosaura Chitay Rodriguez,

213, In line with the Court’s Rules of Procedure, which grant individusls autonomous
representation, the Commiggion will ar this time simply outline the general guidelines related to
reparations and costs that it belleves the Court should apply in the case at hand, The Commission
understands that it falls to the vigtims and their representatives to back up their claims, in
compliance with Article 63 of the American Convention and Article 24 and others of the Court's
amended Rules of Procedure.

A OBLIGATION TO MAKE REPARATIONS

214, One of the essential functions of the justice system is 10 remedy the harm done o
the victim. This function materializes in the form of regtification or restitution, and not just through
compensation, which does not necessarily restore the moral balance ex ante or regtore what was

taken,

Article 63.1 of the American Convention provides thet

ti]f the Court finds that thera has been a viclation of a right or freedom protected by this
Convention, the Court shall rule thar the injured party be ensured the snjoyment of his right ot
freedom that was violated. It ghall siso rule, if appropriate, that the consequences of the
messute of situation that constituted tha brasch of such right or freedom be remedlad and
that fair compensation be paid to the injured party.

215, The United Nations Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power also recognizes ample guaranteez for those who sustain property losses,
physical or mental injury, and "substantial impairment of their fundamental rights” through acts or
omissiong, including sbuse of power. The victims or their immediate family and dependants are
entitled t¢ seek reparation and to ba informed of that right.'®

218. The jurisprudence constante of the Court is that “Article 63(1) of the American
Convention embodigs an aceepted tenet that is 8 fundamental principle of the contemporary
International Law on the responsibility of Stares. The occurrence of a wrongful aet that is

Y72 /A Court H. R., Case of La Cantuts, Judgment on Marits, Reparations, and Costs, Judgment of
November 29, 20086, Series C No. 162, para. 189; I/A Court H. R., Case of the Miguel Castro Castro Frison,
Judgment of November 25, 2008, Series C No. 160, para. 413; /A Court H. R, Case of the Dismissed
Congressional Employees (Aguado Affaro et 8l), Judgment on Preliminary Objections, Merits, Reparations, and
Costs, Judgment of Novemnber 24, 2008, Sories C No. 188, para. 141,

180 13N, AJRES/40/34 of Novembor 28, 1985, paragraphs 1, 4 and 5.
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sttributable to a State gives rise 1o the State’s international liability, and its resulting duty to make
reparation for and remove the congsequences of the violation. ™%

217, Reparations are vital to ensuring that justice is done in an individual case and are the
vehicle that carries the Court’s decision beyond the realm of moral condemnation. Reparations are
measures intended to cause the effect of the violations committed to diseppear, Reparation of the
damage caused by breaching an international obligation requires, whenever feasible, full restitution
{restitutiv in integrum), which involves reegtablishment of the situation ex ante.

218, If full restitution is not feasible, as in the instant cass, tha Inter-American Court’s
function is to define a set of measures such that, in addition to ensuring the enjoyment of the
violated rights, the consequences of those breaches may be remedied end compensation, where
appropriate, provided for the damage thereby caused.'®?

219, The obligation to make reparations is reguiated In all respects {scope, nature, modes
and determination of beneficiaries} by international law and cannot be modified by the respondent
State by invoking the provisions of its own domestic laws; nor can the latter decline 10 discharge
that obligation by invoking provisions of its own domestic laws,'®® since "[w]henever 2 violation
goes unpunished or a wrong uryedressed, the law is in corisis, not just as s means for setiling &
certain litigation, but as & method for sertling any litigation! In other words, as a tool to ensure
peace with justice.”'®

B. MEASURES OF REPARATION

220, Some experts in Imernational jaw argue that in siuations such as the one being
examined here, in order to remedy the situation of the victim and/or his next of kin the State must
fulfill certain obligations: “the obligation to Investigate and report the facts that can be reliably
established (frruth}: the obligation to prosecute and punish those responsible {justice); the obligation
to make full reparations for the mora!l and pecuniary damages caused (reparation} and the obligation
ta oust from the ranks of the security forces anyons who ig known 10 have commitied, ordered and
tolerated these abuses (creation of the forces of law and order worthy of a democratic State). No
one of these obligations is an alternative for the others, nor ig any singie one of them optional; &

18 4/A Court H.R., Cese of La Capturs. Merits, Heparations and Costs. Judgment of November 28,
2006 Saries C No. 182, para. 200; /A Court H.R., Case of the Miguel Castro Castro Prison. Judgment of
November 25, 2006. Series C No, 180, para. 414; /A Court H.R., Case of Monrero Aranguren st af
{Datention Center of Catis). Judgment of July 6, 2006, Serles C No. 150, para. 116.

%2 /A Court H.R., Case of Ls Cantuta. Merits, Reparations and Costs. Judgment of November 29,
2006 Series C No, 182, para. 201; VA Court H.R., Case of thef Miguel Castro Castre FPrison, Jutgment of
November 25, 2006. Serles C No, 180, para.  415; IJA Court H.,R., Case of Dismissed Congressionsl
Employees (Agusdo Alfsro et sl Preliminary Objections, Meriis, Reparations and Costs, Judgment of
November 24, 2008, Series C No. 158, para. 143.

83 A Court H.R., Cese of Lo Centute. Merits, Reparations and Costs, Judament of November 28,
2006 Series C No. 162, para. 200; /A Court H.R,, Case of the Miguel Castro Castro Frison, Judgment of
November 286, 2008. Series C No. 100, para.  415; YA Court H.R., Csse of Dismissed Congressionsl
Employees fAguadoe Alfaro et al.j. Preliminary Objections, Moerits, Reparations and Costs. Judgment of
November 24, 20086, Sarigs C No. 158, para. 143.

4 SERGIO (ARCIA RAMIREZ, LAS REPARACIONES EN EL SISTEMA INTERAMERICANG DE PROTECCION DE LOS DERECHGS
HUMANGS [REPARATIONS I THE INTER-AMERICAN SYSTEM FOR THE PROTECTION OF HumMaN RIGHTS], paper presented at
the Seminar on “The inter-Americen System for the Protections of Human Rights on the Threshold of the
Twenty-first Century,” San Jogé, Costa Rica, Novembar 1999,
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responsible State must comply with each and every one 10 the extent that it is able and in good
faith, "%

221. The United Nations Special Rapporteur on the Right to Restitution, Compensation
and Rehabilitation for Victims of Gross Violations of Human Rights and Fundamental Freedoms has
clagsified the components of that right into four genersl categories: restitution, compensation,
rehabilitation, and measures of satisfaction and of non-repetition.'™ In the.view of the United
Nations Special Rapporteur on the Question of the impunity of Perpetrators of Violations of Human
Rights, these measures Include the following: cessation of continulng violations, verification of the
facts, full and public disclosure of the truth, an official declaration or a judiclal decision restoring the
dignity, reputation and legal rights of the victim and/for of persons connected with the vietim, an
apology that includes a public acknowledgement of the faots and acceptance of responsibility,
enforcement of judicial or administrative sanctions against persons responsible for the violations,
prevention of further violations, etc.

222. The Court has held that reparations are measures intendead 10 cause the effect of the
violations committed to disappear.’® Measures of reparations are the different ways in which a
State can redress the international responsibiiity it has incurred, and under International law oonsist
of restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition.’®

223. The United Natfons Commission on Human Rights has held that

[iln accordance with international law, Statas have the duty te adopt spaclsl measures, where
necessary, to permit expeditious and fully effective reparations, Reparation shall render justice
by removing or redressing the consequsnoss of the wrongful acts and by preventing and
deterring violatipns. Reparations shall be proportionats to the gravity of the violations and the
resulting damage and shall include restitution, compensation, rehabifitation, satisfaction and
guarantess of non-repetition, 1%°

188 JuaN E. MENDEZ, £iL DERECHO A LA VERDAD FRENTE A LAS GRAVES VIOLACIONES A LOS DERECHOS MUMANCS,
Article published in Le Apiicacién de los Trarados sobre Derechos Humanos por fos Trbunafes Locales, CELS,

1987, p. 817.

% Ravigad set of basic principles and guldelines on the right to reparation for victims of gross
violations of human rights and humanitarian law prepared by Mr, Theo van Boven pursuant to Sub-Commission
decision 1985/117. E/CN.4/Sub,2/1888/17.

87 |{A Court H.R., Case of Le Cantura, Merits, Reparations and Costs. Judgment of November 28,
2006 Series C No. 182, para.  202: VA Court M.B., Case of the Miguel/ Castro Castro Prison. Judgment of
November 25, 2006, Seriez C No. 160, para. 416; UA Court H.R., Case of the Dismissed Congressions!
Employees [Agusdo Alfare et sl) Preliminary Objections, Merits, Reparations and Costs. Judgment of
November 24, 2008, Series C No. 158, para. 144,

88 Sae United Nations, Final Report presented by Thea Van Boven, Special Repporteur an the Right to
Restitution, Compenszation and Rehabilitation for Victims of Grogss Violetions of Human Rights and Fundamental
Fraedoms, E/CN.4{Sub. 2/1920/10, July 26, 18980Q. See also! I/A Court H.R., Blake Casge. Asparstions {Art.
83(1) Amerlcan Convention on Human Rights), Judgment of January 22, 1999, Series C No. 48, para. 31;
/A Court H.R., Sudrez Rosero (Case. Reparations {Art. 83(1) Amerlcan Conventlon on Human Righis).
Judgment of January 20, 19889, Series C No. 44, para. 41.

% United Nations, Commission on Human Rights, Sub-Cemmission on Prevention of Discrimination
and Protection of Minorities, E/CN.4/5ub.2/1986/17, The Administretion of Justice and the Human Rights of
Deatainees, Revised set of basic principles and guidelines on the right to reparation for victims of gross
violations of human rights end humanitarisn law, prepared by Mr. Theo van Boven pursuant ¢ S8ub-Commission
decizion 1995/117, May 24, 1996, para. 7.
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224, Based on the foregoing, the inter-American Commission agks the Court to order
meesures of full reparstion, which in turn, will send a message condemning the impunity that
affects the wvast majority of human rights viclations throughout the Member States of the
Organization of American States. This requires thar judicial and administrative mechanisms be
established and, where necessary, reinforced s0 as to enable victims to obtain reparation through ex
officio proceedings that are swift, fair, inexpensive and accessible.

225, In consideration of the evidence set forth in this application and in light of the
criteria established by the Court in its jurisprudence, the Inter-American Commisslon presents its
conclusions and claims regarding the forms of redress due 1o Florencio Chitay Nech and his next-of-
kin, namely Encarnacion, Pedro, Eliseo, Estermerio, and Marfa Rosaura Chitay Rodriguez.

1. NIEASURES OF CESSATION AND BATISFACTION AND GUARANTEES OF NONREPETITION

226, Setisfaction ig understood as any measurg that the perpetrator of a violation is
required to take under the provisions of international instruments or customary law, for the purpose
of acknowledging the commission of an unlawful act,'® “The objects of satisfaction are three,
which are often cumulative: apologies or other acknowledgment of wrongdoing 1...}; the punishment
of the individuals concerned: and the taking of measures to prevent a recdrrence of the harm.”*®!

227. On Novembar 29, 1985, the United Nations approved, by consensus, the
Declaration of Basic Principies of Justice for Victims of Crime and Abuse of Power,"® which holds
that vietims "are entitied To access to the mechanisms of justice and to prompt redress, as provided
for by national legislation, for the harm that they have suffered,” allowing “the views and concerns
of victims to be presented and considered at appropriate stages of the procsedings where their
personal Interests are affected, without prejudice to the accused and consistent with the relevant
national eriminal justice system.”

228, In Europe, on the other hand, a European Convention on the Compensation of
Vietims of Violent Crimes, drafted in 1983, basically concerng the situation of victims of intentional
crimes of violence who have suffered bodily Injury or impairment of health and of dependants of
persons who have died as & result of such crimes, Reference is slso made 1o the obligation to protect
victims and to grant them certain tights to participats in the criminal justice process.’®

%0 Brownlle, State Responsibitity, Part 1. Ciarendon Press, Oxford, 1983, p. 208.

®1 |dem.

192 A /RES/40/34, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Powsr,
Access to Justice and Fair Treatment. "4, Vigtims should be treated with compassion and respect for their
dignity. Theay are antitled to accaess to the mechanisms of justice and 1o prompt redress, ss provided for by
national legislation, for the harm that they have suffered. B. Judicial and administrative mechanisms sholdd be
established snd strengthened where necessary to enable victims to obtain redress through formal or informal
procedures that are expaditious, falr, Inexpensive and accessible, Victims should be informed of their rights in
sesking redress through such mechanisms. 6. The responsiveness of judicial and administrative processes to
the maeds of vistims should be facilitated by: {8} Informing victims of their role and the scope, timing end
progress of the proceedings and of the disposition of their cases, especially where serious crimes are involvad
and where they have requested such information; (b} Allowing the views and concerns of victims 10 be
presented and considered at appropriate stages of the procesdings where their personal interests are affected,
without prejudice to the accused and consistent with the relsvant national criminal justice system; {c)
Providing proper assistance to vigtims throughout the legal process; (d) Taking measures to minimize
inconvenience 1o victms, protect their privacy, when necessary, and ensure their safety, as well as that of
their famiiies and witnesses on their behalf, from intimidation and retaiiation; {8} Avolding unhnecassary dalay in
the disposition of cases and the execution of orders or decress granting awards to victims.

183 Convention on the Compensation of Victims of Violent Crimes of November 24, 1983. The Council
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229. The |ACHR will explain its position with regerd to the measures of cessation,
satisfaction and gusranteds of non-rapetition required in the instant case, and will later elaborate
upon its arguments on this issue,

230, Cessation of the wrongful conduct is essential once a State is determined to be
responsible for human rights violations, as are guarantees of non-repetition.'®

231. Tha Court has held that the individualization of those rasponsible is a nawral
putcoms of the conventional obligations and a requirement to eliminate impunity.’® The Court has
also held that impunity is a violation of the State’s obligation and fs harmful to the victim, his next
of kin and society as a whole; impunity fosters shronic recidivisim of human rights violations. in the
Court’s words,

[tlhe State has a lega! duty to take reasonable steps to prevent human rights violations and to
use the moeans at its disposal to carry out a serious investigation of viclations committed
within lts jurlsdiction, to identify those responsible, to impose'the appropriate punishment and
to ensure the victim edequate compensation.'*

232. The Commission believes that this is not just a measure of satisfaction; it is also a
measure of cessation, since 0 long as the State is in noncompliance with itz obligation 1o
invastigate, prosecute and punish the human rights violations committed in the inatant cage, It Is in
continuing violation of the right established in Article 25 of the Convention and of its obllgation
under Article 1 of the Convention,

233, The Court has repeatedly held that every individual and society as a whole have &
right 10 be informed of what happened in cennection with human rights vielations.'®” Similarly, the
United Nations Commission on Human Rights has recognized that for the victims of human rights
violations, public knowiedge of their suffering and the truth about the perpetrators, including their
accomplices, of these violations are essential steps towards rehabilitation and reconciliation. 1t has
urged States to intensify their efforts to provide victims of human rights violations with a fair and
equitable process through which these violations can be investigated and made public, and io
encourage victims to participate in such a process.’®

234, The Court has also held that

the Statae is required to remove all obstacles —both factual and legal- contributing to impunity

of Eurcpean has also. issued norms and recommendations on the rights of victims of crime.

195 yA Court H.R., Castiflo Péez Case. Reparations {art, 83{1) American Convention on Human Rights).
Judgment of November 27, 1998, Series C No, 43, para. 52,

**% The Court has defined the impunity as "the overall failure to investigate, pursue, capture, prosecule
and convict those responsible for the violations of the rights protected under the American Convention, * See
In this sensa, I/A Court H.H., Bianco Romero et al, Judgment of 28 November, 2005, Series C, 138, parz 94.
I/A Court H.R., Gémez Palomino, Judment of November 22, 2006, Seires C No 136, para 76.

¥8 1/A Court H.R., Veldsquez Rodriguez Case, Judgment on the Merits, July 29, 1988, Series C No. 4,
para. 174, /A Court H.R., Castillo Pdez Case. Judgment of Novembar 3, 1997, Series C No. 34, para. 20

7 IJA Court H.B., Case of the Miguel Castro Castro Frison. Judgment of Novamber 25, 2008. Series
C No. 160, para.  347; I/A Court H.R., Case of Montero Arenguran et sl (Derention Center of Catig).
Judgment of July &, 2006, Saries C Ne, 150, para. 139; VA Court H.R., Case of Ximenes Lopes. Judgmam
of July 4, 2006, Series C No. 149, para. 245.

198 E/CNL4/RES/2001/70.
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I...1; arant sufficient guarantess of security Yo withesses, judicisl authorities, prosecutors,
other judlcial agents, and the next of kin of the victims, and use all possible measuras to
advance the proceeding.'®?

235, To summarize, the essential requirements of redresgs in this case are the conduction
of a serious, complete, and effective investigation and the identification of the persons who carried
out the forped disappearance of Florencio Chitay Nech snd served as accomplices therein,

236, The victim's next-of-kin must be given full access and euthority to appear at all
phases and stages of those investigations, in accordance with domestic law and the provisions of
the American Convention. The State must also ensure effective compliance with the decisions
adopted by the domestic courts under this obligation. The result of this process must be made
pubiic, to make Guatemnalan soclety aware of the truth.2%

237. In addition, the Commission believes it is necessary, a5 a measure of satisfaction,
for any judgment adopted by the Court 1o be broadcast over the community radio stations of the
department of Chimaltenango, in the Maya and Spanish languages.

2. COMPENSATION MEASURES

238. The Court has established basic criteria that should guide fair cormpensation intended
to make adequate and effective economic amends for the harm arising from violations of human
rightz. The Court has alse ruled that indemnization is merely compensatory, and that it Is w0 be
granted in volume and fashion sufficient to repair both the material and the nonmatarial harm
inflicted.®’

C. BENEFICIARIES

239. Artcle 63.1 of the American Convention reguires that the consequences of a
violation be remedied and that ‘fair compeansation be paid to the injured party.” The persons entitied
to such compensation are generally those directly affected by the events that the violation invelved.

240, In sccordance with the nature of the instant case, the beneficiaries of any
reparationg ordered by the Court a8 a consequence of the human rights violations perpetrated by the
Guatemalan State are to be: Florencio Chitay Nech and his sons and daughter: Encarnacién, Pedro,
Eliseo, Estermerio, and Maria Rosaura, 2l surnamed Chitay Rodriguez; who had close emotional
bonds with the victim and were deeply affected by the facts.

D. CosTS AND EXPENSES

%8 A Court H.R,, Cose of La Cantuta, Merits, Reparations and Costs. Judgmant of November 29,
2008. Sories C No, 162, para. 226; YA Court H.R., Carpio Nicolle et af, Case. Judgment of November 22,
2004. Series C No. 117, parg. 134. See, also, /A Court H.R., Case of Almorniacid Arellano.  Preliminary
Objections, Merits, Reparations and Costs. Judgment of September 26, 2006 Series C No, 184, para. 156,

200 /A Court M, R., Case of Huilca Tecse, Judgment of March 3, 2005, Serles C No. 121, para. 107;
WA Court H. R,, Case of the Serreno Cruz Sisters, Judgment of March 1, 2008, Series C Ne. 120, para. 175;
/A Court H. R., Case of Cerpio Nicolle et &/., Judgment of November 22, 2004, Serles C No, 117, para, 128;
/A Court H. R., Case of the Plan de Séncher Massacra, Judgment of November 18, 2004, Seriss C No. 118,
para. 98,

WA Court M. R., Cage of Hilsire, Constentine, Benjarmin et af., Judgment of Juns 21, 2002, Serles C
No. 84, para. 204; /A Court H. R., Garrldo arid Baigorria Case, Reparations (Art. 63.1 American Convention on
Human Rights), Judgment of August 27, 1988, Series C No. 39, para, 41,
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241. In accordance with the Court’s conslstent jurisprudence, costs and expenses must
be included in the reparations described in Articie 63.1 of the American Convention. This Is because
the activities pursued by the injured parties, their heirs, or their representatives in securing access 10
international justice imply expenditures and financial commitments that must be compensated.?®? In
addition, the Court has also ruled that the costs referred to in Article 59,1.h of its amsended Rules of
Pracedure include the necessary and reasonable expenses incurred in securing access 1o the
American Convention’s supervisory bodiss, with those expenses Inciuding the fees charged by
those providing themn with legal assistance.

242. in the case at hand, the Inter-American Commission asks the Court, after hearing the
representatives of the injured parties, 1o order the reimbursement by the Guatemalan State of such
costs and expenses as they duly evidence, taking into consideration the special characteristics of
this case.

X, CONCLUSION

243, The forced disappearance of Florencio Chitay. Nech, the ensuing fallure 1o conduct g
diligent, timaly, and complete investigation of the facts or to punish those responsible, and the
denial of justice and eppropriate redress suffered by the victims’ family members constitute
viclations of the human rights of Florencio Chitey Nech and his next-of-kin.

244. Thus, the State of Guatemala did violate, with regpect to Florencio Chitay Nech, the
rights to personal liberty, to humane treatment, to life, 1o juridical persenality, and political rights,
enshrined in Articles 7, B, 4, 3, and 23, respectively, of the American Convention, in conjunction
with Article 1.1 thereof; it did alsc violatse his right to a fair trial and to judicial protection, enshrined
in Articles B8 and 25 of the American Convention, respectively, in conjunction with Articles 1.1 and
2 thereof, and Articles | and Il of the Inter-American Convention on Forced Disappearance.

245, Similarly, the Commission concludes that the State is responsible for violating the
right to humanse treatment and the rights of the family, enshrined in Articles 5 and 17 of the
Armerican Convention, respectively, in conjunction with Article 1.1 thersof, with respect 1o the next-
of-kin of Florencio Chitay Nech, namsly: Encarnacién, Pedro, Eliseo, Estarmerio, and Maria Rosaura,
all surnamed Chiray Rodriguez. In addition, the State did violate their right 1o a fair trial and to
judiclal protection, ensghrined In Articles 8 and 25 of the American Convention, respectively, in
conjunction with Articles 1.1 and 2 thereof, Finally, the Commission concludes that the State of
Guatemala is responsible for violating Article 19 (rights of the child) of the American Convention, in
conjunction with Article 1.1 thereof, with respect to Estermerio Chitay Rodriguez.

). & PETITION

246. Bagsed on the considerations of fact and law set out above, the Inter-American
Cornmiszion on Human Rights asks the Court 1o conclude and declare that:

{a) The Stote is responsible for violating Articies 3 {right 1o juridical personality), 4 (right
to life), B {right to humane treatment), 7 (right 1o personal [iberty), and 23 (political rights) of
the American Ceonventon, in conjunction with the general obligation of respecting and

2 /A Court H. R., Case of La Cantuts, Judgment on Merits, Raeparations, and Costs, Judgment of
November 29, 20086, Saries C No. 182, para. 243; {/A Court H, R., Case of the Miguel Castro Castro Prison,
Judgment of November 25, 2008, Saries € No. 180, para. 485; {/A Court H. R., Case of the Dismissed
Congressionsl Employees (Agusado Alfaro at al./, Judgment on Preliminary Objections, Merite, Reparations, and
Costs, Judgment of November 24, 2008, Series C No. 158, para. 152.
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snsuring rights set forth in Article 1,1 thergof, and for viclating Articles | and 1l of ths
Convention on Forced Disappearance, with respect 10 Florencio Chitay Nech;

(i) The State is responsible for violating Articles 8 {right tp a fair trial) and 25 {right to
judicial protection} of the American Conventlon, in conjunction with Articles 1.1 and 2
thereof, with respect 1o Florencio Chitay Nech and his sons and daughter Encarnacion,
Psdro, Eliseo, Estermerio, and Mara Rosaura, &l strnamed Chitay Rodriguez,

{c) The State is responsible for violating Articles 5 {right to humane treatment) and 17
(rights of the family} of the American Convention, in conjunction with the general obligation
of respecting and ensuring rights set forth in Article 1.1 thereof, with respect to
Encarnacién, Pedro, Eliseo, Estermerio, and Marfa Rosaura Chitay Rodriguez,

{d) The State is responsible for violating Article 19 (rights of the chiid) of the American
Conventlan, in conjunction with the general obligation of respecting and ensuring rights set
forth in Article 1.1 thereof, with respect 10 Estermerio Chitay Rodriguez, at the 1ime a
minor-aged child,

247. Consequently, the Cornmission asks the Court to order the State to:

1. Carry out a complete, impartial, effective, and prompt investigation of the facts in
order to identify and punish all the persons intellectually and materlially responsible that participated
in the acts connected with the sbduction and subsegquent forced disappearance of Flarencio Chitay
Nech and to determine the responsibility for the lack of investigation that resuited in 1he impunity of
the forced disappearance of Florencio Chitay Nech.

2. Organize a public act of recognition of its responsibility in connection with the
gvents in this case and of apology to Florencio Chitay Nech and his next-of-kin,

3. Take all steps necessary to snsure that such serious incidents as thiz do not reoccur
and, for that, the State must therefore remove all the de facto and de jure obstacies hindering the
due investigation of the incident.

4. Locate the remsins of the victim Florencio Chitay Nech and return them to his
farnily. .

5. . Provide the vietim’s next-of-kin with appropriate redress, including both moral and
material compensation, for the violations of their human rights.

Xl. EVIDENCE
A, DocumeEnTARY EVIDENCE
248, The documentary evidence available at this time is listed below:

APPENDIX 1: JACHR, Report No. 90/08 (merits), Cese 12,598, Florencio Chitay Nech er
al., Guatemala, Cctober 31, 2008B.

APPENDIX 2: JACHR, Report 7/07 {mdmissibility), Cese 12.5629, Florencioc Chitay Nech et
al., Guatemala, February 27, 2007.

LR E

APPENDIX 3: Case file of Case 12.589’s processing bafare the IACHR. fO@!})L}Q/\,
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Witness stalemenis.

Estermerio Chitay Rodriguez
Encarnacién Chitay Rodriguez
Pedro Chitay Rodriguez

Elisee Chitay Rodriguez

Maria Rosaura Chitay Rodriguez
Amada Rodriguez Quaex

Luis Alfonso Cabrera Hidalge
Marco V. Cerezo Arévalp

Jorge Navas Martinez

e Egidio Harpandez Suhuj
= Norberto Alvarez C,

ARNNEX 2:

ANNEX 3:;

ANNEX 4:

ANNEX 5:

ANNEX 6:

Press releases.

Report of the Commisslion for Historical Clarification Guaternala, Memory of
Sitence, available at;
http://shr.aaas.org/guatemala/ceh/repert/spanish/toc.html.

Report of the interdiocese Projest t0 Recover Historic Memory of the Qffice
of Human Rights of the Archbishopric of Guatemala City, Guaternsfa, Never
Again, availlable at: htipy//www.odhag.org.gt/03publicns, htm.

Residents’ 1D cards, belonging te Fiorencic Chitay Nech and Pedro Chitay
Rodriguez, respectively.

Copiss of documsnts reiaied 1o the Aabess corpus:

s Request for personal exhibition requested by Padro Chitay Redriguez,

= Dacision of October 14, 2004, of the First Criminal Justice of the Feace in
Guatemala City, regarding the recaipt and admission of the personal exhibition
remedy. .

= Personal exhibition proceedings., Second Court of ths Lower Circuit for Criminal,
Drug, and Environmental Offenses, proceedings 13513-2004.

= Judicial proceedings and resclutions of October 18, 19, 22, 25, 26, and 27, 2004,
and of November 4 and 8, 2004,

= Notification of November 23, 2004, of the decisions in the personal exhibition filing.

=  Decree 1-B6 on the Amparo, Habeas Corpus and Constitutionality Law, available at;
higp:/fwww.congreso.goeb.gt/PdfMNormaetiva/Amparo.PDF,

ANNEX 7:

ANNEX 8:

ANNEX 9:

Code of Criminal Procedure [n force in Guatemala in 1981 {relevant articies),
Amendment of Congressional Decree No. 33-96, adopted on May 22, 19986,

Partinent parts of |ACHR reports:

a |ACHR, Report on the Situstion of Human Rights in the Aepublic of Gustemsla,
adoptied on October 13, 1981.

= [ACHR, Report on the Situation of Human Rights in Guatemnala, adopted on October
3, 1883.

HORA DE RECEPCION MAY. 5. 17:23PW HORA DE IMPRESION MAY. 5. 12:37PM



Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
None set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
MigrationNone set by Jairo Guadamuz

Jairo Guadamuz
Sticky Note
Unmarked set by Jairo Guadamuz


TELECON [#ogo/o81

2024586444
56 BH0199

]

®  [ACHR, Third Report on the Situation of Hurman Rights in the Republic of Guatemals,
adopted on October 3, 1985,

= 1ACHR, Fifth Aeport on the Situation of Human Rights in Guatemala, sdopted on
April 6, 2001.

*» |ACHR, Justice and Social Inclusion; The Challenges Facing Democracy in
Guetemala, adopted on Uecember 29, 2003,

ANNEX 10: Powers of attorney.

ANNEX 11; Curricufum vitae of Rosalina Tuyuc, expert witness for the Commission,
ANNEX 12: Curricuivim vitae of Ménica Pinto, expert witness for the Commission.
249, In addition, the Commission asks the Honorable Court to request that the

Guatemalan State convey a certified copy of the complaint filed on March 2, 2009, by the Exscutive
Director of the Presidential Coordinating Commission for Executive Human Rights Policy In connection
with the forced disappearance of Mr. Florencio Chitay Nech; certified copies of the applicable laws
and regulatory provisions; and certified copies of the cass file covering the personal exhibition (habesas
corpus) remedy.

i{?
B. STATEMENTS BY VICTIME, WITNESSES, AND EXPERTS
1. VICTIMS
250, In complliance with Article B0 of the amanded Rules of Procedurs of the Court, the

Commission asks that it hear statemants from the following victims:
™
= Emcarnacién Chitay Rodriguez, who wﬁé give testimony on his father’'s disappearance, on
the persecution he himself suffered, on the threats, persecution, and disintegration of
tha Chitay Rodriguez family, on the consequences of all those situations, and on other
issues of relevance to the purpose and scope of this application.

» Cstermerio Chitay Rodrlguez, who will give testimony on his father’'s disappearance, on
the thrests, persscution, and disintegration of the Chitay Rodriguez family, on the
conseguences of all those sltuations, and on other issues of relevance 1o the purposs
and scope of this application.

» Pedro Chitay Rodriguez, who will give testimony on his father’'s disappearance, on the
obstacles and harassment faced by the vietim’s family in seeking justice In this case, on
the threats, persecution, and disintegration of the Chitay Rodrfguez family, on the
conseguences of all those situations, and on other issues of relevence to the purpose
and scope of this application.

2 WITNESS
251, The Commisslon asks the Court to hear a statement by the following witness:
« Luis Alfonso Cabrers Hidalgo, political lesder of the “Christian Democracy” movement,
who wili give testimony on the viclance inflictad on poiitical leaders, particularly those of
Christian Democracy, during the armed confiict, and on the ties betwsen Florencio

Chitay Nech and the Christian Democracy movement and his work within it. He will alzo
give 1estimony on the complaint made by Christian Democracy in the public media
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