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ORGANIZATION OF AMERICAN STATES
INTER-AMERICAN COMNMISSION ON HUMAN RIGHTS

CASE 12,338 )
WAZEN EDUARDS ef al. (TWELVE SARAMAKA CLANS)
SURINAME

FINAL WRITTEN ARGUMENTS OF "HE
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

B INTRODUCTION

1. The Inter-American Commissionn on Human Rights (hereinafter "the
Commission” or "the IACHR") submilted its Application in Case 12.338 Wazen Eduards et al.
(Twelve Saramaka Clans) fo the Inter~-American Court of Human Rights (hereinafter "the
Court” or "the Court"), agains!t the Republic of Suriname {hereinafter "the Surinamese State,"
"Suriname,” or “the State"), because the Saremaka people and the way of life they have
developed and sustained over three centuries in the interior of Suriname is under threat. The
Saramaka people do not have jegal recognition or title to their lands and are unable fo
exercise effeclive control over those lands. The facts set forth and proven in the present
case demonstrate the international responsibility of the State fer having violated the rights of
the Saramaka people under Articles 21 (Right to Property} and 25 {(Right to Judicial
Protection) of the American Convention on Human Rights (hereinafter “the Convention” or
"the American Convention”), and for having failed {o comply with its obligations under Article
1{1) and 2 of that treaty to respect and ensure those rights and adopt the necessary
measures under domestic law {o make those rights effective.

2. The Saramaka people are one of the largest Maroon tribes located along the
Suriname River, one of the main watercourses in the county They have cccupied their
territory since at least the early 18" century when their ancestors escaped slavery on the
coasial plantations and roved into the forest. According to Saramaka tradition, ownership of
their territory is divided among twelve matrilineal clans. Members of the clans have rights to
hunt, fish, farm and gather forest produce in the area owned: by their clan, and ownership
remains vested collectively in the clan

3. Swriname presently maintains that the Saramaxa, and other indigenous and
Maroon peoples, have no legal entitiement to their lands amd rescurces, ail of which are
owned by the state and can be exploited at any time  Surinare remains the only country in
the Weslern hemisphere that does not legally recognize some form of land rights for
indigenous peoples. A spscial commission has been estabtiished by the Government to
make recommendations on land rights, but it has yet to put forward any conclusions.

4. The Saramaka people derive the majorily of their subsistence resources from
the forest and thelr religion and culfure are based on their telationship with the land and
forest and all they provide. Thus, their religious and cultural identily and their physical
survival are inextricably linked to their forest and ils productive capacity. Threats to the forest
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and its envirenmental quality are threats to the Sararmaka as a whole. The forest is their
hunting ground, farm, source of medical plants and water, church and home of sacred sites
It is their source of incoms, as from time immermnorial they havessold a small and sustainable
portion of their timber. As one of the witnesses in the public hearing said, it is “our
marketplacs.”

5. The forest and the life it holds are essential nat Just for subsistence reasons
but because they cement the cultural life and continuity of the Saramaka people. As the
Commission indicated in its oral arguments, the land constifutes their history. It is the source
of their narrative, their story as a people, and the record of thel historical existence. This is
what is under threat for thse Saramaka people, due fo: the lack of legal recognition of the
cotlectivity or of their land rights; their correspanding inability to effeclively control that lang,
and the concessions granted 0 outsiders absent any consideration of the devastating
consequences for the Saramaka. During the public hearing, witnesses spoke of the
catastrophic consequences for the Saramaka, of clear-cutfing, of the pollution of water
sources, and of the physical exclusion of the Saramaka frem areas of their traditional
{arritory. The consegquences ara, in their words, “a forever destruction” of the jands they tend
in order to pass on (o future generatians.

6. The Commission avails itself of this opportunity to revisit cerain arguments
contained in its appfication and other presenfations, and o provide some additionat
considerations derived from the evidence submitted in the instant case. It incorporates by

referance the considerations already presented in their entiraty.
HIN PRELIMINARY OBJECTIONS

7. At this stage of the proceedings, the Commission wishes to make brief
reference to a few principal points concerning the preliminary.abjections presented by the
State. First and foremost, the Commission reiterates that it determined the admissibility of
this case at the appropriate procedural stage in full accordance with the nomns of the
Convention and its Rules of Procedure The State was given ample opportunity before the
Commission to contest the admissibility of the petition, from its fransmission to the Stats by a
communication dated November 21, 2000, to the adoption of the admissibiity and merits
decision in Report Na. 09/06 on March 2, 2008 The Comrnission fully considered the
position of both parties in arriving at its conclusions on admissibliity. The State has not
argued that these conclusions were based on flawed informatien or a process that failed to
respect due process or equality of arms. The State has supplied no juridical basis requiring
the Counl to review the decision on admisstblity reached by the Commission. In such
circumstances, the Commission notes that the Court has in previous cases declined to catry
out suich review.

8 Should the Court proceed fo review any guestiors relating to admissibility the
Cornmission wishes to emphasize three points concerning: (1) standing; (2) the exhaustion
of domestic remedies; and (3) the timely filing of the application.

9. With respect to the question of standing, the Cemimnission reiterates that the
representatives of the victims had standing to bring the claims raised in the pstition, and that
the Commission had the competerice to admit and subsequentl? examine the merits of those
claims. With respect to the participation of the victims and their represantatives in this
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current phase of the proceedings, the Commission recalls what the Court ifself indicated in
the "Manpiripan Massacre:"

{alt the current stage of the evolution of the inter-Amzrican system for the
protection of human rights, the empowerment of the alleged victims, their next
of kin or representatives {o submit requests, arguments and evidence
autonomously must be inferpreted in accordance with their situation of
titleholders of the rights embodied in the Convention and beneficiaries of the
protection offered by the system, without thereby adversely affecting the limits
to their participation established in the Convention o° the exercise of the
Court's jurisdiction.’

As the titleholders of the rights in guestion, it is not only proper that the victims and their
representatives provide information to this Court, but necessary. (t is for that reason that the
Rules of Procedure of the Court and Commission provide due procedural opportunities for
thern to participate and be heard in the different stages of the individual case process.

10. As the Commission indicated in its oral arguments during the public hearing, it
considers that the testimony of the wilnesses is very coherent and consistent in indicating how
leadership and dacision-making functions are carried out within the Saramaka people,® and
how tradifional forms of consultation were employed by the victims in formulating and
presenting their positions before this Court® Further, information was provided as to the way in
which land rights are held and administered under traditional Saramaka forms of Jand tenure,”
and the way in which these traditions (nformed the form and contint of the presentation before
the Court. As the Commission indicated in its oral arguments, Iif the State considered that
there were any ambiguity with respect to the question of standing in the way their claims have
been presented over fime, it would have been incumbent upon the State to engage with the
Saratmaka people as a collectivity in order to resolve it,

11 The State maintains before this Court that the case should not have been
admitted by the organs of the Inter-American human rights system because the victims falled
to invoke and exhaust the domestic remedies availabie for thic purpose in Suriname. The
State cites the existence of remedies under its civil code. While the State maintains thal
such general remedies could serve to remedy the claims raised in the present case, it has
yet to clarify how they couid do so, or provide examples of instances in which such remedies
served this purpose The Commission takes this opportunily to reiterate that the general
remedies referred o by the State, such as a request for decdlaratory relief, are not, and
conceptually could not be a remedy for the creation and recognition of collective rights to
land. The State also ciles the existence of an execulive petition mechanism upder the
Forestry Management Act. The Commission notes {hat this administrative mechanism is not
a judicial remedy, and consequently does not meet the terms «f Article 46 of the American

' iA Court H. R. Case of tha ‘Mapiripgn Massscre'. Judgment of September 15, 2005. Series C No
134, para. 58

* Ses, 8.0, lesimony of Wazen Eduards, transcription p. 4; testimony:of Albert Aboikoni. pp. 32-33, 38.
® See, & g, testimony of Wazen Eduards, transcription p. 6-7. 11

* See. 8.9 . testimony of Cesar Adjako. transcription p. 17; expert testimony of Richard Price, pp. 61-62

HORA DE RECEPCION JUL 9 T.29AM HORA DE TMPRESION JUL ¢ 7:36AM



/0872007 03:28 FaX 0AS-ICHR @ 005/088

0031055

Convention. As the Court is aware, the petitioners in fact invoked it only to be met with
silence.

12. Finally, the Sfate maintains that the application was presented
extemporansously. it contends that the Commission notified s report an the admissibility
and merits on March 22, 2006, but did not refer the case to the Court until Jupe 23, 2006. In
this respsct, the Commission cansiders that it suffices to demenstrate thal Report N° (08/06
was transmitted to the State on March 23, 2006. This was the date in which the fimeframe
established in Article 51(1) of the Convention started, and the Commission has already
provided documentation in this regard.®

v, PROVEN FACTS

13. The documentary evidence subrmitted by the parties and the testimony
presented by the witnesses and expert witnesses convened by the Tribunal either by affidavit
or during the public hearing that took place at the seat of the Court on May 9% and 102007,
demonstrate that:

a) “[djuring the European colonization of preseni-day Suriname in the XVII"' Century,
Africans were forcibly taken to the region and used:as slaves on the plantations.
Many of these Africans, howaver, managed to escape to the rainforest areas in
the eastern part of Suriname’s present nationai tersitory, where they established
new and autonomeus cormnmunities; these individuals came 1o be known as Bush
Negroes or Maroons."®

b) the ancestors of the Maroons began rebslling against their enslavernent in 1851,
They fied into the jungle and developed a unique Affo-American cullure with its
own political system.  They were the first peapleiin the New World to achieve
independence. Since that time they have been living in Suriname's rain forast,
concentrated ajong the major waterways.”

¢) eventually, six distinct groups of Maroons emerged:'the N'djuka, the Matawai, the
Saramaka, the Kwinti, the Paamaka, and the Bani or Aluku® Their rights to

f Sae, Annex 1 of the IACHR’s written observations fa the preliminaty objecticns, copies of the reports of
transmittal by fax lo the Surinamess Farsign Relations Ministry and Mission ksfore the OAS.

“ifA Cout HR  Cass of the Moiwana Cominunity vs. Suriname. Judgment of 18 June 2005. Saries ©
No.124; para. 88 1! sve afso for reference Repont of Richard Prics, annex 1) of patition of 30 Ssplember 2000;
Annex 1 of the application; see also Professor Richard Price. “Report In support of Provisional Mesasures”, 15
Uctober 2003 (mimeograph — restricted clrcufation); Annex 2 of the applicaton: and testimony presented by the
expert witness Prof. Rlchard Price during the public hearing that took place ow May 8" ang 10", 2007.

See Report of Richard Prics, annax [ of petition of 30 Saptember 2000; Annex 1 of the application; see
also Professor Richard Price, “Report in support of Provisional Measures', 15 Qctober 2003 (nimsograph -
rastricled clrculafion); Annex 2 of the application: and testimony presented by he expert wilhess Prof. Richard
Prics during the public hearing that took place on May 9" and 10", 2007.

T 4A Cout R, Case of the Moiwana Community vs. Suriname. Judgment of 15 June 2005, Series C
No.124; para. 86.1; sea also for reference Repont of Richard Price, annex J of petition of 30 September 2000;
Annox 1 of tha application; see afso Professor Richard Price, “Report in support of Provisional Measures” 1§
October 2003 (mimsograph — reskritted circulalion); Annex 2 of the application; and teslimony presented by the
expart witness Prof. Richard Price during the public hearng that took place oa May 9% and 10", 2007.
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freedom from slavery and o self-government wilhin theilr territories were
recognized in treaties concluded with the Dutch inthe 18th Century, a century
before slavery was formally abolished in the region ®

d) in 1762 the Saramaka sighed a treaty, renewed in 1837.1°

e) the Maroons consider themselves, and are culturgfly perceived 1o be different
from other sectors of Surinamese society and they apply their own laws and
customs.’

f) Saramaka society is essentially organized in 12 matidlineal clans (/§), who are {he
primary possessors of land in Saramaka society.'> A Captain, who heads each
clan, is in Saramaka terms the appropriate representative to act in a moment of
grave threat agalnst the polity and culture as a whole ¥

g) the members of the Saramaka communily are not native to the region
Nevertheless, they form a tribal people, with specific cultural characteristics, and
an idenfity made up of a complex network of relations with spirits, the jand, and
kinship structures. The lands and resources of the 3aramalka are considered as
an alkembracing whole and intertwined with the social, ancestral, and spiritual
relations, which govern their daily life

® YA Cowrt H.R. Case of the Moiwana Community vs. Surinama. Jusigment of 15 June 2005 Series C
Ne.124; para. 86.2.

'® Testimany presenisd by the expert witness Prof. Richard Price during the public hearing that taok
place on May 8" and 10", 2007.

" Repon of Richard Price, annex [ of petition of 30 September 2080; Annsx 1 of the application; see
alse Professar Richard Price, "Repost in suppont of Provisional Measures”, 15 October 2003 [mimeograph -
rastricted circulation); Annex 2 of the application: and lesﬂmon& presentsed by the expart withess Prof. Richard
Price during the public hearing that took place on May 8™ and 10, 2007.

"% Report of Richard Price, annex D of petition of 30 Septermber 2010; Anriex 1 of the appllcation; see
slso Professor Righard Price, “Report In support of Provisional Measures™, 15 Cetaber 2003 (mimeograph -
rastrictod clrculation): Annex 2 of the application; and testimonles presented b witnasses Wazen Eduards, Cesar
Adjako, Albert Aboikonl and expert witness Prof, Richard Price during the public hearing that ook pface on May
9" and 10", 2007 Recent studies register the Saramaka population at 34.482 persons, altthough this would also
include persons not living in the Upper Surinama River. Vide Kambie. Eller Rose; Policy Note on Indigencis
Fecples and Mareans In Surngme; Final Raport. 14 November 2005; The inter-American Davelopment Bank's
2004 Qvepview of Indigsnous and Tribal Penpies of 2004 establishes the Sararmaka population living in "central
Suriname” in circa 25.000. Pelitionars have informad the Commission that the! Saramaka pepuation in the Uppar
Suriname River would amount to soma 20.000 persans. The former study warns that no refiable data can be
exiracted from the census-results about tha number of Indigenous peaples ang maroons living in certain districts

¥ professor Richard Price, “Repont ln support of Provislonal Measures”, 15 Qctober 2003 (mimeoyaraph
- restricted circulation), Annex 2 of the application; and testimonies presented by witness Waren Eduards and
expert witness Prof. Richard Price during the public hearing that teok place on May 9" and 10", 2007

' Report of Richard Price, annex D of petition of 30 Seplember 2000; Annax 1of Ihe application; see
also Professor Richard Price, "Repord in support of Provisional Measureg”, 15 Octobsr 2003 (mitmaagraph —
restricted circutation); Annex 2 of the application; and \estimanias presentod by wiltnesses Wazen Eduards, Cesar
Adjako, Albert Aboikoni and expert withesses Prof. Richard Prico and Prof. Sadomon Emantels during the public
heating that fook place on May 8™ and 10™. 2607
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h) the occupation of the Saramaka territory dates back ;o the beginning of the X\VII"W
Century.*®

i} currently, the Saramaka people are scatiered over some 58 communities along
the Upper Suriname River, *®

}) through agriculture, hunting, fishing, and other tradidional ways of using the land
and resources, the Saramaka people have occupied large areas of land in the
Upper Suriname River region, over and above specific vilages. '

k) the Saramaka territory includes lands that the Saramaka people occupied and
traditionally used, for the most part to the exclusion of other groups, be they
indigenous, Maroon, or other.®

1) during the 1980’s, the flooding derived from the construction of a hydroelectric
dam displaced Saramnakas and created the so-called:“transmigration” villages. ™

m) While the State is the formal owner of the territories -and resources occupied and
used by the Saramaka people under national law, the Saramaka pecple have
attained a cerfain degree of autonomy to govern their lands, territories, and
resources *°

* Testimonies presented by witness Casar Adjako and expert witress Prof. Richard Price during the
public hearing that toak piace on May 8% and 10™, 2007.

' Testimonies presentsd by witness Wazen Eduards and sxpert withess Prof. Richard Price during the
public hearing that took place on May 9% and 10™, 2007

"7 See, for example Professor Richard Price Report, "Report in Susport of Provisional Measures”, 15
October 2003 (mimaograph ~ rastricted circulation); Annex 2 of the application

"* Repon of Richard Price, annex D of petition of 30 September 2030; Aanex 1 of the application; see
afso Professor Richard Price, "Report in support of Pravisional Measures®, 15 Qctober 2003 (mimeograph -
restricted circulation); Annex 2 of the application.

" Tastimonies prasented by witness Cesar Adjako and expert wilress Prof. Richard Price during the
public hearing that tock place ot May 9™ and 10™, 2007.

® Raport of Richard Price, annex D of pelition of 30 Septermbar 2000; Ahnex 1 of the application. This
raport documents the social, political. and geographicat history of the Saramaka people Specifically, the feport
addresses: (1) The political geography of Saramaka tersitory (2) ownership of'Saramaka land; (3} Sarameka fand
use; (4) Saramaka sovervignfy. The report alsa cites humerous anlicies andibiooks put together by Or. Price on
Saramaka and Maroon culture and history. Indeed, in its note to the Commission dated December 27, 2002, the
State sxprassly recognizas the “suj ganeris nature” of the Saramaka people, which, for the State constitutes the
basts for granting it "centain priviteges™ under which it can explolf its territorias and preserve its cultute. In the
same note, the State assens that “it does not Interfere in the use of these lards given thal these privileges must
be exercised collectively by the communiiles.” Although it denles the existznce of comimunal properly rlghts,
through what it calls “privileges” the State recagnizes the collestive management of the terdtones that the
Saramaka paople has traditionally possessed ang occupled and it also recognizes the structure of authority within
the Maroon tommunities, including the Gaama. However, in none of its submissions does the State {dentify any
Jegal frarmework to recognize thase so-called privilages or 1o mediate betweenithem end the Siale’s preragative (o
subordinate them to a wider social or public interest See also Professor Richard Price, "Report in support of
Provisional Measures”, 18 Octobar 2003 {mimsograph ~ restricted circulation); Annex 2 of the application; see
also testimonies presented by wilnessas Albert Atmikcmid1 Rudy Strijk and axpent witngss Prof. Richard Price
during the public hearing that toak place on May 8" and 16", 2007.
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n) the forests in Saramaka territory are necessary for physical survival, because they
are hunting grounds and ars used for farming and the creeks are used as a
source of water.*!

o) fand use praclices are essential to the Saramaxa people. not just for the
subsistence of the members of the communlities. btit also because they cement
the life and cultural continuity of the Saramaka peopls.*

p) lands are possessed collectively by the clans (los), whereby the individuals and
extended family units in the clan enjoy subsidiary use ang oceupation rights

q) Saramaka culture and identity forrmn a complex network of ongoing relations with
ancestral and other spirits, with the land and with ldnship structures. The lands
and resources of the Saramaka sre considered in their entirety and intertwined
with social, ancestral, and spiritual relations, which govern their daily life. In
particular, their identity is inexiricably linked to thei struggle to free themselves
from stavery, which they call the “first time."*

r) the Constitution of Suriname neither recognizes notr guarantees the rights of the
indigenous and tribal peoples of Suriname to own their lands, teritories, and
resources.

™ Daclaration of Saramaka Captain Wazen Eduards, before the Gommission (Hearing no. 48; 119th
Poring of Sessiong, 05.03.08); Annex 10 of the application; and testimony. prosented by the Wazen Eduards
during the public heanng that took place on May 8% and 10™, 2007.

% Repon of Richard Price, annax O of petition of 30 Seplember 2000; Annex 1 of the applicalion; see
also Professor Richard Prce, “Report in support of Provisional Measures', 15 Otlober 2003 (mimeograph —~
restricted circulation); Annex 2 of the appilcation; and testimonies presented by witnesses Wazsn Eduards and
Gesar Adjako, and expert witness Praf. Richard Price duting the public hearing that took place on May 9" and
10™. 2007; affidavits of Ms. Slivi Adjako and Capiain Eddia Fonkie submilted o the Court by the inter-American
Corrrission on May 1%, 2007

* Expert opinion of Dr. Richard Price bafore the Court in the Aloabostoe ot al Cate, {1993); vide request
for inclusion of this opinion 1o the avidence of this Case. infra Section XI.3. n his testimony, Dr. Price doscribos
Saramaka land tenure as follows: “The Saramaka people, the Saramaka nation, If we can call it that, as a whole.
have a panticular tereitory that you can seae on that map. In terms of agricultiral land. and the land in which they
have their houses, they are held communally. by large kinshlp groups, of which there are 13 or 14 in Saramaka.
and the whale river is divided into {arge areas of several miles long, owned b one of thia partleular groups Every
Saramaka belongs lo one of these groups. through his or her mother, thess groups are called Lo They are what
anthropologists call matrfiineal clans, but you belong, every Saramaka brjongs to one, and only one Lo A
person’s Lo owns particular land, and any member of the Lo's has rights ta wark, 1o ask the Village Captain, in the
araa whera the Lo owns {ands, for an area to cut gardens. Any member ofthe Lo has a right to pick food from
trees thal grow in that area. Members of other Lo's, uther Saramaka have 1o fask permission in arder (o pick {pod
But land is held communaily. and it's hold for posterity, so that if { am given a particular garden, for the present, |
dao not have rights to pass that particular place on to my chiidren, rather the 'matrilineal group as a whels % and
testimonies presented by witnesses Wazen Eduards and Cesar Adjako, Albeit Aboikeni and expert witness Prof.
Richard Price durlng the public hearing that tock place on May 9 and 16™, 2007,

" Richard Price, First time, The historicn/ vision of an African-Amarican Peopie; putlisher John Haopkins
University. Battimore, 1983.
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s} almost all the land in the inland provinces of Swurinasme is currenily classified as
State property, and all racogmzed fand rights in Suriname must derive from a
concession awarded by the State

t) according to Decree -1 of 1982 on Basic Principles of Land Policy. any
Surinamese citizen and any le Z%al person is entitled 1o ask the government for a
plot of uncommitied state land.

u) these land titles are issued on an individual basis and are granted as leases vis-a-
vis the State, renewable for periods of 15 fo 40 years.

v) the aforementioned Decree L-1 of 1982 partially recognizes the rights of tribal and
indigenous peoples, but subject to the “general interest” of the Siate. Adicle 4
establishes that in allocating privately owned land, the rights of the "tribal
Bushnegroes and {Indigenous Peoples] to their villages, setflements and
agricultural plots are respected, provided that this is not contrary to the general
interest," and that "general interest includes the execution of any project within the
framework of an approved development plan,™

w) according to Suriname's laws, mining, forestry, and .other activities classified as
being in the general interest are exempted from the requirement fo respect
customary rights.®

x) in practice, the classification of an activity as being i the “general interest” is not
actionable and constitutes a political issue that cannot be challenged in the
courts. What it does, in effect, Is to remove land issues from the domain of judicial
protection. The “general interest” exception with respect to the rights of the
indigenous and Maroon communities could include any action that the State
deems in the public interest or any project in a development plan. The effect of
this provision is to substantlally limit the fundamental’rights of the indigenous and

* Qee lesumomes presemed by witnessas Albert Abofkonl and Rudy Strijic during the public heafmg that
took place on May 8" and 10", 2007. :

“ Decree L-1 of 1962 on Basic Principles of Land Policy. Annex 1o Suriname's written presentation
submitted 3! the hearing befors the Cammission on 27 Octobsey 2004; hearing No.43. 1215t Regular Perlod of
Seasiong (transiation); Annex 5 of the application.

¥ Desrae L-1 of 1982 on Basic Princlples of Land Palicy, Annex lo Suriname’s wiitten presentation
aubmitted at tha hearing before the Commisslon on 27 QOctober 2004, heanrig No.43, 121st Regular Period of
Sessions (franslation); Annex 5 of the appfication.

*® Docrea L-1 of 1982 on Baslc Principles of Land Policy. Annex 1o Suriname's written preséntation
submitted at the hearing before the Commission on 27 October 2004; hearirg No 43. 121st Reguiar Period of
Sessions {tranaiation}; Annex S of the application

2% See IACHR, Raport on Admisscbehty and Merlts No. 08/06 on the Case of the Twelve Saramaka Clans;
2 March 2006; Appandix 1; par. 242 and pravious, far the conclusions of the:Commissian to this respect. See
afso, Declaration of Expent Mariska Muskist, befors the Commission (Hearing!no. 49 118th Perlod of Sessions,
05.03.06); Annex 12. Soe export opinion of Ms. Musket in support of this contention.
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Maroan peoples to their land ab mmo in favor of an eventual interest of the State
that might compete with those rights.*

y) tha Forestry Management Act of Suriname of 1992 establishes that the customary
rights of tribal inhabitanis of the Interior to thel” v;ilages setflements, and
agricultural plots will be respected as much as passible.” lf these rights are
violated, appeals may be lodged with the Presltdent of Suriname **

z) indigenous and Maroon communities lack fegal status in Suriname ang are not
eligible fo recsive communal titles on behalf of the community or other traditional
coliective entities that possess fand. ™

aa)there is no domestic legal regime that establishes or recognizes a collective
property title for indigenous or tribal peoples. ir the absence of any such
recognition, it follows that there is no fegal regime in Suriname charged with
mediating between the right of the State to appropriate (collective) property in the
public interest and the right to collective ownership per sa.?

bb) the State has granied concessions to third parties foe forestry activities in the atea
of the Upper Suriname River and Saramaka territory:*® The State did not consut

* Sas IACHR, Raport on Admissibility and Merits No. 08/08 on the Case of the Twalve Saramaka Clans;
2 March 2008; Appandix 1 of the application; par. 240 and previaus, for the conclusions of the Comrmission 1o tis
respect,

3 Forestry Management Act of 1992 {ransfation); Annex 6 of e application; see also ms!;mony
presented by the witness Rene All Somowaplro during the public hsaring that tock place on May 8™ and 10",
2007.

* See IACHR, Report on Admissiblitty and Merits No. 09/06 on the Case of the Twelve Saramaka Clans;
2 March 2006; Appandix t of the application; par. 231. The reference is to Forestry Managemsnt Law of 1992
{transtation).

** Sae |IACHR, Report on Admissibility and Merits No . 09/06 on the Cnse of the Twelve Saramakh Clans;

2 March 2006; Appendix 1; par 230 and pravigus, for the concluslons of the Commission to this respect. See

so, Declaration of Expert Mariska Muskiet, before the Commisslon {Hearing ao 49, 118th Pariod of Sksslons.

0.: 03.06}; Annex 12 of the application. See else affidavit of Ms. Meriska Muskiet, expert witness, subrhilted (o
the Court by the Inter- American Commissian an May 1%, 2007

* The Committes for the Efimination of Racial Discrimination obseived that over 10 ysars after the
Paace Accord of 19592. Suriname had not adopted an appropriate framework ta govern legal racognitioh of the
rights of indiganous and tribal peoples to thelr communal land, territories, and resourcas. Concluding obsarvailons
of the Committee on the Eliminatlon of Racial Discrimination: Suriname CERRIC/64/CO/9/Rev 2. 12 Marth 2004
{CERD)

* See Declaration of Saramaka Ceplain Wazen Eduards, before “he Commission (Hearing No. 49;
119ih Period of Sessions, 05 03 06); Annex 10 ¢f the apnlication: Deciaraton of Mr. Peter Poale befors the
Commission {Hearing No. 48, 119ih Perlod of Sessions, 0503 .06); Annex 11 of the spplication; cfr. Map |,
submited by Peter Poole to the Commission during public hearing (Hearing Ho. 49; 119th Perod of Sessions);
Annex 14 of the appfication; Map II, submitted by Pster Poole to the Commistion during public hearing {Hearing
No. 49; 119h Pariod of Sesslons. 05.03 0B); Annex 15 In its submission of 23 May 2003 before the
Commission, the Stale presenisg maps showing the territory and the concessions granted. Sge also JAGHR.
Report on Admissibility and Merits No. 09/06 on the Case of the Twelve :Saramaka Clans; 2 March 2008,
Appendix 1 of the application; par. 216 and previous, for the concfusions of ths Commisslon to this respect. See
also d:"ﬂdavn of Mr. Peler Pople. expert witness, submitted o the Court by e Inter-American Commission on
May 1% 2007
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the affected people heforehand regarding those activities, nor did it obtain its free
and informed consent.” _

cc) the logging concessions awarded by the State encornpass areas that include vital
parts of the natural environment which the Saramaka people depend on for their J
subsist;nce, including vulnerable soils, the growth «f primary forests, and major
basins.

dd)logging cancessions to ?rivate enferprises were operating at the time of
presentation of the petition® and have continued to aperate™.

i

ee) A few members of the Saramaka community hiave cbiained forestry concéssions
from the Govemment”® Within the community it s understood that such a /
concession is required in order to be able to sell any logs.*' Feliing timber is a f

¥ see testimonies presented by witnesses Wazen Eduards, Cesar Adjaka, Albert Aboikoni and Rudy /
Strijk during the public hearing that ook place an May g™ and 10", 2007. Sep aiso affidavits of Ms. Siiv Adiake
and Captain Eddla Fonkie submitted to the Court by the inter-American Commrasion on May 1%, 2007 °

¥ Statement by Mr. G. Muur, 8 Saramakan, of 7 May 2002, Annex A of pefitioner's submission of 15 May f
2002; Annex 9 of the application. See also Declaration of Saramaka Coplain Wazen Eduards, beffore the ]
Commission (Hearing no. 48; 119th Perlod of Sessions, 05.03 06); Annex 10 of the application; Map 1, submitied
by Peter Poole to the Commisslon during public hearing (Hearing No. 48; 1:8th Period of Sassions, 05.03 06);
Annex 15 of the application. See also affidavit of Mr. Peter Paole, expert witaess, submitted to the Cout by the [
Inter-American Commission on May 1%, 2007 and testimonies presanted by: withesses Wazen Eduards, Cesar
Adiaka, Alberl Abotkanl and expert withess Frof. Richard Price during the pubtic hearing that took placel on May
9™ and 10", 2007. :

® Declaralion of Saramaka Captain Wazen Eduards, befors tha Commission (Mearing no. 4b: 119th !
Period of Sessions, 05.03.08); Annex 10 of the spplication. See afso Declaration of Mr. Peter Pools bgfors the
Commission {Hearing No. 48, 110th Period of Sesslons, 05.03 08); Annex 11 of the application; Map 1, stbrmitted
by Pater Pools to the Commission duting public heating (Hearing No 48: 119k Period of Sessions); Anrlex 14 of |
the application; Map 1, submitted by Pster Poola to the Commission dusing ptblic hearing (Hearlng No. 43; 119th ’
Period of Sessionsg, 05 D3.06); Annex 15 of the application, See afso affidavit'of Mr. Petar Poole, expert wilness,
submitted to the Court by tha inter-American Commission on May 1% 2607 and festimanles presénted t?)(
witnasses Rene Ali Somowapiro and Rudy Strijic durlng the pubilc hearing that taok place on May 8" 3nd 10",
2007 f /

** See Daclaration of Saramaka Captaln Wazen Eduards, before the Sommission (Heasing no 4'{) 119h
Period of Sessions, 05.03,06); Annex 10 of the application; and testimory presented by wilnesses Wazaen
Edvards, Cesar Adjake, Albart Azaikon and expert witnesa Prof Richard Price during the public heasing that took
piace on May 9™ and 10, 2007, . [
i
“° fn the protess before the Commission, the petitioners assertad that tha fact that 1hesse conéassions
have been abtsined by members of the Saramaka peopla is consistant with tae right of the Saramaka geople to
use and develop the raw materals within their traditional lands and taritery, In acrordance with Siramaka }
customary law, and in order to provide for thair subsistence and other needs;and that the Saramaka pebple are
obliged fo obtain logging concassions in order to be able to use their own resaurces fresly and to safegufard thair
ancestral lands from persons who are not membaers of their cornmunity and from the Siate. The State asserted
that same of these concessions have been sublet or in some way transferred o third partiss, who are unbware of {
soclal relations in the provinces of Suriname, or the role of traditional authorities, tu! provided no docymentary i
support far this assertion. Sge JACHR, Report on Admissibility and Merits Nt 09/06 on the Case of thd Tweive
Saramaka Clans; 2 March 2006; Appendix 1 of he application; par. 207 and sccompanying seferences. See afso
testimonies presented b‘g witnesses Rene Al Somowapiro and Rudy Strifk juring the public hearing that took !

place on May 9" and 10%, 2007, X

"1 See testimony presented by wilnesses Cesar Adjsko and exper: witness Richard Price during the
pubilc hearlng that tack place on May 8% and 0™, 2007 :

]
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traditional activity of the Saramaka, both for subsistence and economrc rehsons.
as well as In connection with the transmission of cuftiral knowledge *

ff) the State has granted concessions to third parties for mining activities in 1He areg
of the Upper Suriname River and Sararnaka territory * The State did not ¢onsult
the affected people beforehand regarding those activities, nor did it obtain jts free
and informed consent.* !

gg) mining activities have ;59 far not besn carried out'as a result of concdssions
awarded by the State.” !

hh) ilegal gold mining is a common practice in Saramata temtory & This hasi fed to
mercury confamination in traditional food supply areas

i) illegal gold mining is, by definition, not regulated, and is not effectivei;l been
subject to State contro! although is a situation that the State is aware of

if) the forestry concessions awarded by the State in the Upper Suriname Rive% lands
have damaged the environment and the deterioraficn has a negative impact on
lands that are within the limits of the territory lo whizh the Saramaka comfnunity
has a cornmunal property right * i

2 gee testimony prasented by expen witnass Richard Price during the public hearing that took diace ari
May 9™ ang 10%, 2007 .

¥ Map prepared by the Ministry of Natural Resources, Anhex F4 of the orginal petition See alse
IACHR, Regort on Admissibility and Metits No. 09/06 on the Case of the Twelis Saramaka Clans; 2 March 2006;
Appendix 1 of the application; par. 216 and previous, for the conclusions of the Commission to this respecy

* See affidavits of Ms. Sitvi Adjako and Captain Eddis Fonkie supmitted to ths Court by lrie Inter-
American Commisslon on May 1, 2007; testimanies presented by witnesses Wazen Eduards, Cesar Adjeko and
Albent Aboikont during the public hearlng that took place on May 9" and 10" 2007, |

* See IACHR. Report on Admissibifity and Merits No. 09/06 an the Gdse of the Twelve Saramaké Clans;
2 March 2006; Appandix 1 of the application; par 216 and previous. for the conclusions of the Commlssum o this
respect. }

“ Ses IACHR, Report on Admissibility snd Merits No. 08/06 on the Czse of the Twelve Saramak:i Clans:
2 March 2006: Appendix 1; par. 212 and previeus. for the conclusions of the Commission to this respect

¥ Concluding observations of the Committer on the Elimination of Ractai Discrimination: Sufiname
CERDICI6A/COISIRaY 2. 12 March 2004 (CERD); para 21 Mercury appsis to bs used in the small-scale
mining cartied out by the so-calied “garmpelras.” ;}

*® Ses IACHR, Report on Admissiblilty and Merits No. 09/06 on the Cese of the Twelve Saramaka Cians;
2 March 2006; Appendix 1 of tha application; par 217 and previous, for the corclusions of the Commlsslo{w to this
respect. I

|

? See Professor Richard Price, ‘Report in support of Provisional Msasures”, 15 Octobdr 2003
(mimeograph ~ restricted circufation); Annex 2 of the appiicatlon  This report cocuments the thraat of inebarable
destruction of the means of subsistence, spiritual assets, and cuflure of the Szramaka  See also the Dsdaration
of Mr. Peler Poole bafore the Commission (Hearing No 46, 119th Period of Sessions, 05 03 DG); Annex ti of the
application. in which he presented maps and photographs of the sffacts of the three concessions oporating in
Saramaka lerrifory,  See also Statement by Mr. G. Huur, 2 Saramakan. of 7 Miay 2002, Annex A of patitioner's
submiasion of 15 May 2002; Annex § of the application, In which he declared having been prevented fram huhung
and fishing by a Chinese forestry entarprise. See also testimonies presented oy wilnesses Wazen Edua(ds and
Cesar Adjako, and exped witness Prof Richard Price dunng the public haaring that toak place on May 9 and
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kk} the rights of indigenous and Maroon peoples, such as the Saramaka, tja their |
lands, territories, resources, and cuitural identity are nat explicitly recognsked or
guaranteed in the 1587 Constitution and, for that reason, there are no ptohs:ons |
coptemplating judicial recourse if they are viofated. 0 | 11

) the Saramaka people have lodged official complainfs with the Preskf:ent of
Suriname, and have received no reply from the Office of the President™. | {

V. CONSIDERATIONS OF LAW

A Preliminary conslderations

U

14.  The Commission reiterates that in determining the human rights norms,
principles and sources applicable in the instant case, it must be taken into account that the [
claims relate to persons who identify themselves as membsrs oft a community forming jpan of |
a fribal people and who live in a specific territary, that is to say, the Saramaka communily
which inhabits the region of the Upper Suriname River. Accordingly, the Comrtaission
maintains that the jurisprudence develpped by the organs of the Inter-American System !
concerning indigenous peoples and thelr relationship to the fand applies to the instan case,
and that pursuant to those principles the Saramaka clans must'be understood to hoid rights
fo communal property to their jand. ! f

15, Further, according to the jurisprudence of the 'Infer-American Systein, the
provisions of its governing instruments, including the American Convention, shol ld be
interpreted and applied in the context of developmsnts in the field of international human )
rights law since those instrurnents were first composed with due regard to other r@lavant
rules of international law applicable to member states against which complaints of human
rights violatiops are properly lodged # This approach is also reflected in Article ZQ(bi of the ‘
American Conventicn which provides that “[njo provision ¢f this Convention sﬁ;il be J
interpreted as: [...] b. restricting the enjoyment or exercise of any right or freedom recognized

1
10", 2007; and affidavits of Ma. Silvi Adjako and Captain Eddie Fonlde submitted to the Court by me nter- /
American Cormmission on May 1%, 2007 :

 Ses IACHR, Rapor on Admissibility and Meslis No. 09/06 on the Case of the Twelve Sarsmaka Clans;

2 March 2006; Appendix 1 of the application; par 212 and praviaus, and 243 end previous See also, Deflaration
of Expert Mariska Muskiet, before the Commission (Hearing no. 49; 119th Period of Sessions, 05 03.08); Annex
12 of the application. See a/50 affidavit of Ma Marlska Muskiat, expert witress submitted to tha Coult by the
Inter-American Commission an May 1%, 2007, : !

5! See affidavit of Ms Mariska Muskist, gxpent witness, submitted o the Court by the inter-ﬁ!merican f
Commisslon on May 1% 2007; affidavit of Captain Eddie Fonkie submilted %o the Court by ths inter-4merican
Commission on May 1%, 2007 !esﬂmomes presanled by witnesses Wazen Ecuards and Cesar Adjako dénng the
public hearing that ook place on May 9" and 10", 2007 f

52 S8 VA Court H.R., Interpretatian of the American Deciaration of e Rights and Dulles of Méan within
the Framework of Articie 64 of the American Convenlion on Human Rights; para. 37; /A Court H.R , Thel Righf to
Information on Consular Assistance In the Framework of the Guaraniees of the due Process of Law: para. 114 (
{endorsing an Interpratation of international human rights instruments that takas into account developments in the
corpus Jurls gentium of intemational human rights law over time and in present.day condilions; Raport hi" 52102,
Case N° 11.763, Raman Marlinez Villaraal {United States), Annusl Repot of the IACHR 2002 {hdrannaftsr
“Martinez Viilareal Case"]. para. 60 {

:
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by virtue of the laws of any State Party or by virtue of another canvention {o which oné of the
sald states is a party.”

16, in the context of the Inter-American Systerr, both the Court apd the
Commission have recognized, promoted and protected the righis of the indigenous peoples
of the Hemisphera. In the resolution the Commission adopted in 1972, for instarice, on
"Special Protection for Indigenous Populations ~ Action. to '>ombat Racism and ;Racial
Discrimination,” the Commission prociaimed that “for historical reasons and because of morat
and humanitarian principles, special protection for indigenous populations constitites a
sacred commitment of the states™  This concept of special protection has alse been
considered in a series of country reports and in individuat reports approved by the
Commission, and it has been recognized and spplied in connection with numerous rights and
freedoms of the American Convention, including the right ta life, the right to hlimane
freatment, the right to judicial protection, the right to a fair trial, and the right o pmperfy.s" in
its 1997 report on the human rights situation in Ecuador, the Cormmission declared tha{

[wlithin international law generally, and inter-American Isw specifically. special

protections for indigenous peoples may be required for *hem to exercise their|

rights fully and equally with the rest of the population Additionaily, special:

protections for indigenous peoples may be required to ensure their physical)

and cultural survival ~ a right protected in a range of international instruments |

and conventions.> :

17. The Commission's criterion in recegnizing and giving effect to palﬁcutar
protections in the context of the human rights of indigenous peopies is consisteé}t with
developmants in the flald of international human rights law in a broader sense. Thé Court
has likewise recognized and applied special measures fo guarantee the human rights of the
indigenous®™, as have the International Labor Organization,”” the United Nations throlugh its

1

§
!

53 Resolution on “Special Protection for Indigstious Popufations Action (o Combat Racism ank Racial
Discrimination,” cited in IACHR, IACHR; Yanomami Case. Report 12/85. 1884-1985 Annuat Report: para

* Ses, for instance IACHR: Yanomaml Casa, Report 12/85. 19841485 Annual Heport; EACHR:, Heport
on the Human Rights Situation of a Segman! of the Nicaraguan Population ¢ Miskite Orlgin, CEA/Ser VIl 62,
Doc. 10 rev. 3 (November 29, 1983); IACHR, Second and Third Reports o the Situatlon of Human Righls n
Colombla 1993. 1999; Draft American Declaration on the Rights of Indigenour Peoples. approved by thei IACHR.
55th requiar sesston, February 26.13897; Annual Report of the IACHR 1937, Chapter Ui, :
H
* JACHR, Report on the Situatlon of Muman Rights in Ecuador. DASARar. LV 96 Dac 10 rev 4. Bpril 24,
1997, Chaptor 1X {hereinafter, "Ecuador Report]. :

** See, for exsmple: /A Court H R , Case of the Mayagna (Sumo) Awas Tingni Community judgment of
31 August 2001, Serles C No. 79; Plan de Sanchez; /A Court HR. Case of the Moiwana Comminhy vs.
Suriname. Judgment of 15 June 2005 Series C No 124; VA Court 4 R. ase of the Yakys Axa indigenous
Cominiunity ve. Paraguay. Judgment of 17 dune 2005 Series C No. 125; I/A Court HR. Yatama Gase vs.
Nicaragua Judgment of 23 June 2005, Series C No. 127 ;
1 See, for exampls, 1.0 Convention No . 169. supra ‘
1

<
3
+
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Hurman Raghts Commitlee,” the Committee for the Eltmmatmn of All Forms of Bacua!
Discrimination,” and the domestic legal systerns of States.”

18.  Accordingly. in its submissions in the instant case the Commission referred to
the pertinent provisions of the American Convention in light of surrent developmentsiin the
field of international human rights faw, including development refating to indigenaus péop!es
as evidenced by ftreaties, custom and ether relevant sources of internationat law. '

19 In this respect, a study of treaties, legislation, and international jurisprudence
reflects an evoiution since the beginning of the 20"‘ century of human rights provisions and
principles applicable to the situation of indigenous and tribal peoples ' E

20.  The Commission therefore submits that, in pronsuncing on the veoiatiéns by
the State of Suriname of the American Convention to the detrimant of the Saramaka people,
the Court should attach special consideration to the particular principles of international
human rights Iaw governing the individual and collective interasts of indigenous and tribal
peoples, including consideration of any special measure that may be appropnatb and
necessary to assert those rights and inferests :

B. Right to property (Article 21 of the Conventlony
21. Articte 21 of the American Convention establishes:

i
1. Everyone has the right to the use and enjoymen: of his property. The ¥

law may subordinate such use and enjoyment fo the interest of society.
2, No one shall be deprived of his properly except upon payment of just '

compensation, for reasons of public utility or sociat interest, and in the !
cases and according to the forms established by law.
3 Usury and any ather form of exploifation of man by man shall be
prohibited by faw i
22. in its Application and oral arguments, the Cormmission has presented a*'series
of interrelated conclusions with respect ta the violation of this rignt in the present case{ First,
the Saramaka people are not accorded formal juridical recognition as a collectivity, and there
are no provisions under Surinamese law that provide for collective title ta traditional fands to
vest in a tribal people. Accordingly, they lack legat standing fo assert the right, and ihg right

® See, for example, Unlted Nations Human Rights Committos, General Commant 23, PIDCS, Ariircle 27,
UN Doc HRIGEN/1/Rev 1, 38 (1994) [hereinafter, “General Comment 23 of the UN Hurnan Rights Commmee]
para. 7

* See, for axample, CERD General Recommendation XXit {51) regarding indiganous peoplas 5(Augus!
18, 1997)

¥ for a compendium of domastic laws governing the rights of indigenous peoples in numerous OAS
member states, 588 IACHR, Intematicnal and National Law Sources for the Draft American Declaration on the
Rights of indigenous Peoplss, OEA/Ser LVM.110 Doc. 22 (March 1, 2001)

% For a distorical overview of the avolution of international human fighls with regard 1o indigenous
peoples, see IACHR, The Human Rigfits Situation of ladigenous Faoplas in-the Americas, QENSer i/ 108,
Ooc. 62 (October 26, 2000), pp. 21.25
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is not recognized in any case under domestic law. The existing situation of de faclo
recognition of traditional territories means that their finks to their lands are subordinated to
any property title recognized as a matter of domestic jaw, as well as to undefined ardd non-
reviewable determinations of general interest.

23. The State has permitted the granting and exptoitation of different kinds of
concessions by non-Saramaka within these traditional lands absent any form of consultation
or consent with the affected Saramaka These concessions are granted and exploited
without any consideration for traditional forms of land use and tanure or the customary law of
the Saramaka people. The resources are exploited not to berefit the Saramaka who have
held the land for centuries, bul rather to exclude and even harmihemn.

1. The right to praperty and fribatl and Indigenous peoplss in the cori‘text of
contemporary International human rights law

24 in assessing the nature and content of the right to property in Article 21 of the
American Convention, in the coniext of the case at hand the Comimission subrmits that
certain aspects in the evolution of the international protection:of the human rights of tribal
and indigenous peoples are panticulatly refevant. First, international law now recognizes that
indigenous and tribal cornmunities frequently exercise rights ani freedoms collactively, in the
sense that those rights and freedoms can only be guaranteed when the guarantee concerns
a community as a whole® The right to property has been recognized as cne such
collectively exercised right. As noted, the State has acknowiedged that the Saramakaipeople
live collectively in communities and has recognized its collective cultural idehtity in
connection with the land.

25, ltis, furthermore, significant that the organs of this inter-American humah rights
system have specifically recognized that indigenous peoples erjoy a special refationship with
the land and resources they have fraditionally occupied and used, wheraby these lands and
resources ars regarded as the property and enjoyment of the indigenous comimunity as a
whole™ and the use and enjoyment of the land and its resources form an integral part of the
physical and culturat survival of the indigenous communitiss and of the fulfillment bf their
human rights in the broader sense.® As the Court observed in 1s judgment in the case of the
{Sumo) Community of Awas Tingni v. Nicaragua:

% Ses the IACHR, Report on Merils No. 89/98 on the Case of Mary and Camie Dann; 27 September
1999, para. 128, which cites the IACHR, The Human Righfs Situallon of the indigenous Peaples of the Amedicas.
2000, OEASSer LAVIHN1G8, Doc. 62 (October 20, 2000), page. 125; IACHR, Yanomam: Case. Report 12/65, 1984-
1985 Annual Report See also ILO Convention N° 169, sypra. Article 13 {which establiches that “In applying the
provisions of this Pant of the Convention governments shall raspect the spactal importance for the cultures and
splritunf values of the peoples concemed of their relationship with the tands: or territories. or both a8 applicable,
which they occupy or otherwise use, and in panicular ths collective aspecls o this relationship.").

5 Sea, for exampie, YA Court H.R., Case of the Mayagna {Sumo) Awas Tingnl Community. fudgment of
31 August 2001 Serigs C No. 79: para. 149 (which absarves that' Arong indigencus peoplos there is a
communitarian tradition regarding a communal form of tollective property of the land, in the sense that awnership
of the {and is not centered on an individual but rather on the group and ils coramunity ”)

® The Commisaion has noticed, for Instance, that continued userof traditional collective systems for
controfiing and using territary are frequently esseatial for ingdividual and coliaclive wellbeing and, indeed. for the
survival of Indigencus paopies; ang that this control aver the jand has lo o with their capaclty Yo obtain fife-
systaining resources and the geographical space needed for the cultural and soctal repraduction of the group.
Eguador report, supra. pages 115
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[flor indigenous communities, relations to the jand are rmot merely a matter of
possession and production but a material and spiritua: element which they

mus? fully enjoy, even to preserve their cultural legacy and transmit if to future
generations.*

26. In its reports on individual petitions and on the overall human rights situation In
member states, and in pracautionary meastres, the Commission has pronounced on the
need for states to adopt measures designed to restore, protect, and preserve the rights of
indigenous peoples o their ancestral lands ® it has also maintained that respect for the
collective rights to property and possession of the indigenous peoples vis-a-vis theil fands
and ancestral territories constitutes an obligation of the member states of the OAS and that
the states incur internationa! fiability if they fail to meet that cbiigation.”” Accordingito the
Commission, the right to property set forth in the American Convention must be intefpreted
and applied in connection with indigencus peoples with due consideration for the prihcipies
relating to protection of traditional forms of property and cultura! survival and of the rights to
land, lerritories, and natural resources.*®

27. The Court has adopted a similar criterion with regard to the right ta property in
connection with indigenous peoples, in recognizing the communal form of indigenous land
tenure as well as the special relationship of an indigenous peopie with its Iand. Accarding lo
the Court,

falimong indigenous peoples there is a communitarian tradition regarding a
comimuna! form of collective property of the land, in the sense that ownership
of the land is not centered on an individual but rather on the group and its
community. Indigenous groups, by the fact of their verv existence, have the
right to live freely in their own territory; the close ties of iridigenous people with

(1A Court H R., Case of the Mayagna {Sumo) Awas Tingni Community. Judgment of 31 Auguﬁt 2001.
Serins C No. 79; pars. 148

% See, for example, IACHR; Yanomami Case, Reporl 12/685, 1864-1985 Annual Report, supre; IACHR
Report on Merits Na. 89/99 on the Cass of Mary and Carrle Dann; 27 September 1999

" See. for example, IACHR, Repont on Merits No 99/98 on the Case of Mary and Carrie Dann; 27
September 1999.

5% Sua IACHR, Report on Merits No. 99/99 on the Case of Mary and Carrie Oann; 27 September 1899
paras 128-131, which cite the Draft Americen Convention on the Rights of indigenous Peoples, supra, Article
XVii; Ecuader report, supra; WA Court H R, Case of the Maysgna (Sumn) Avas Tingni Community. Judgment of
31 August 2001. Series C No. 79; paras. 134-139; PICDP, Article 27; PIDUP, Generalt Comments 23, supra,
para. 7; CERD General Recommendalion XXl (51) ragarding the indigenous peoples [August 18, 1997} in
which the states patties to the Canvention on Racial Oisctiminating ars called spon to “recognize and protect the
rights of Indigenous peoples 10 own, develop, cantrol and use their communai lands, temitorias and resources.”);
ILO Convention No. 169 supra, Article 14(1) (which states that: The righlts o ownership and possession of the
peoples cancerned over the fands which they traditionally occupy shall be reccgnized. In addition, measures shall
te taken in appropriate cases to safeguard the right of the peoples concerned to use {ands not exglusively
occupled by them, but to which they have traditionally had access for their subsistence and traditiona! aktivities.
Particular attention shall be paid to the situation of nomadic peoples and shifting cultivators in this reépect ),
Article 15({1) {which sstablishes that *Tha rights of the peoples concarnad to the natural rasources peradining (o
their Jands shall be specially safeguarded. These righls incfude the right of thess peoples to participate in the use,
management and conservation of these resources™),
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the land must be recognized and understood as the fundamental basis of their
cultures, their spiritual fife, their infegrity, and their economic survival ®

28.  On numerous occasions the Courl has emphasized that the close relationship
between indigenous peoples and their land must be recognized and understood as the
fundamental basis of their culture, spiritual life, integrtty geonormic survival and their
preservation and transmission to future generations.” It has added that the culture of
members of the indigenous communities corresponds to a svecial way of life, of being,
seeing, and acting in the world, based on their close ties to their traditional terrtories and the
resources found therein, not just because these are their principal means of subsistence, but

also because they constitute an mtegral part of their vision of the cosmos, religiosity, and,
consequently, their cultural idsntity ™

29 The organs of the infer-American systemn of Puman rights have therefore
recognized that rights fo property are not resiricted fo the properly inlerests élready
recognized by states or defined m domestic laws. but have ar autonomous significance in
international human rights law.’®  Accordingly, the jurisprudence of the systemn has
recognized that the rights to property of the indigenous peoples are not exclusively defined
by the rights assigned under (he State’s formal iagal system, but also include the indigenous
communal property derived from and founded upon custom anc indigenous tradition. ‘Based
on this criterion, the Court has held that:

indigenous peoples’ customary law must be especially taken into account for
the purpose of [defining indigenous property rights]. As'a result of customary -
practices, possession of the land should suffice for indigenous communities

% YA Court HR |, Case of the Mayagna (Sumo) Awag Tingsl Community. Judgment of 31 Augtst 2001
Saries C Mo. 79; para. 149; see alse VA Court H.R., Case of the indigenous Community Sawhoyamaxa,
Judgement of March 28, 2066 Series C No 148, para. 120

® 1A Coun H. R., Case of the Indigenous Community Sawhoyamexa. Judgement of March 28. 2008
Series C No. 148, para 116 YA Court H R., Cass of tha Plan ds Sanchez Massacre vs. Guatemala. Raparatioris
{arl. 63(1) American Convention on Hurnan Rights) Judgment of 19 Novemher 2004. Saries C. Na. Hb para.
85; and {/A Court H.R . Case of the Mayagna (Sumo) Awas Tingni Commurity. Judgment of 31 August 2001.
Serles C No. 79; para. 149; VA Court HR. Case of the Yakye Axa indijencus Community vs, Paraguay
Judgment of 17 Juane 2005, Seres C No 125, para. 131

A Count M R, Gase of the Indigenous Cofmmunity Sawhoyamaxa Judgemont of March 28, 2006.
Series C No. 146, para. 118; YA Courl HR, Case of the Yakye Axa indienous Cornmunity vs. Paraguay
Judgmernt of 17 June 2005. Series C No 125, pare 135

" The Furopean Court of Human Rights has applled a simile interpretation of the coacept of
"possassions” in tha context of Article 1 of Protocal N°1 of the European Convention on Human ngh’ts See
Matos E Silva, Lid v Portugal {1897) 24 EM.R R. 873 The Court declarad that “the notion of "posses<1ons in
Articte 1 of Protocot N® 1 has an aulonomous meaning. In the present case Ahe applicants’ unchallengéd rights
aver the dispuled land for almost a cenliiry and ihe revenue they deriva from working it may qdalify as
"possassions” for the purposss of Adicls 17 See also Latridis v Greecs (1998) ECHR. 31107/96 Hudoc
REFODDO0DB84, of March 25, 1999 (in which interests are assertad in connpection with the possessien and Tunning
of a movie theaire over 11 years, even though under domeslic legisiation thers was a dispule over the title to the
movie lhestre); The Holy Monasteties v. Greece, {1995) 20 E.H RR. 1 (in whizh rights to propenty are recognized
ot the basis of cecupsation over centuries).
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lacking real title to property of the fand to obtain official recognition of that
property, and for consequent registration.™

30. This interpretative approach is supported by the language of other instriments
and other international deliberations that constitute new indications of international views of
the incidence of the traditional land fenure system oh modern human rights protection
systems.™

31. HRC General Comment No. 23 touches on iand rights with reference to
indigenous rights:

with regard to the exercise of the cultural rights protecied under article 27,
the Commitiee observes that culture manifesis itself in many forms, including
a particular way of {ife associated with the use of land resiources, especially in
the case of indigenous peoples. That right may include such traditional
activities as fishing or hunting and the right to live in reserves protected by
Jaw. The enjoyment of those rights may require positive legal measures af
proteciion and measures 1o ensure the effective participation of members of .
minority cammunities in decisions which affect thern,”

32. The organs of the inter-American system atach special imporntance to
protection of the right of indigerious peoplas to own thelr aneestral terrifories becauss ifs
effective protection implies not only protection of an economic un't, but protection of the human
rights of a collective unit whose economic, social, and cultural development is based on ifs
relation to the land. The Commission has long argued that protecling the cutture of tribal
peoples includes preservation of factors related to the organization of production, which
includes, inter afia, the question of ancestral and communal lands.™

1A Court PLR.. Cass of the Mayagns (Sume) Awas Tingni Community.  Judgment of 31 August 2001
Seties C No. 79; pard. 151,

™ Far example, Convention N° 169 of the intemational Labour Orgznization on the rights of indigenous
and tribal peoples, asserts the rights of the indigenous and tribal peoples ¥ ownership and possession of the
lands they traditionally occupy and requires governments to safeguard those rights and provide appropriate
mechanisms for solving their fand disputes. Moreovar. the Draft Ametican Declaration on the Rights of
Indigencus Peoples and the Draft United Nations Declaration on the Rights of Indigenous Peaples expressly or
implicitly assed the rights of the indigenous peoples to possess, develop, control, and use the ldnds and
resources that they have traditionally possessed, of otouplad, and otherwise: used.  Furthermore, Arlicle Xi of
the CARICOM Charter of Civil Sociaty (adopted by the CARICOM states on February 19, 19497) also obilges
membar statas - Including Susiname -- fo "recognize the contribution >f lhe indigenous peoples to ths
developmant process and 1o undenaks (o continue to profect their historica; Hghts and respect the cultire and
way of life of these peoplas.”

S Goneral Comment No. 23: The Rights of Minorities (Art. 27) C8/04/94, CCPRIC/21/Rev.21/Add S,
para, 7,

8 Miskito Case, supra, 81, Part i, para. 15, See also the IACHR; Yanomami Case, Report 12/85_1984-
1985 Annual Report; 24, 431, Ecuador Repodt, supre, 103-4
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2. The right to property and traditional territory of the Saramaka people

33. In the context of the provisions and principles outined above, the Commission
submits fo the Court that the Saramaka people of the Upper Suriname River enjoy a right to
property in accordance with Article 21 of the Convention, with respect to the lands, territories,
and resources it has traditionally occupied and used.

34. As Indicated above, the Commission has submitted that, based on the
‘information available, the members of the Saramaka communities constitute a tribal people,
whose ancestars have inhabited this region since the XVII™ century, when Suriname was a
Dutch colony.

35 Also in support of its position, the Commission notes that both in the
proceedings before it and before the Courl, the State accepted that the Saramaka people
have historically inhabited the territory of the Upper Suriname River, buf applied Surianme’s
fegal and constitutional framework to defend its position that the Saramaka people do not
have property rights per se, bul rather just a privilege or permission to use and occupy the
lands at the discretion of the Stale. This position appears © be echoed in Suriname's
primary lsgislation, which provides for respect for the customan rights of the indigenous and
the Maroons, unless they conflict with the ‘generat interest’ . [t ic not apparent, however, how
this general interest is balanced, if at all, with these cusiemary indigencus and tribai
‘privileges’ or rights, particularly in respect to the grant of logging and mining concessions
that may be exercised by third parties over lands and terrifories used and occupied by the
Saramaka people

36. The Commission also notes that, in its concluding observations on Suriname
in March 2004, the Committee for the Elimination of Racial Discrimination observed that over
10 years afler the Peace Accord of 1992, Suriname had ol adopled an appropriate
framework to govemn legal recognition of the rights of indigenous and {ribal peoples to their
communal fand, territories, and resourcaes.”’

37. tn addition, the Commission refies upon the general acknowledgement by the
State of a very longstanding presence of the Saramaka people:in the Upper Suriname River
region, which the Comrnission submits is proof of lasting ties between the Saramaka people
and the lands of the Upper Suriname River. That view is alsc supported by experts in the
tragitional and modern fand use practices of the Saramaka people, who confirm that this
people, through its farming. land tenwrs, and other systems Has, continuously and over a
very iong period of time, occupied vast areas of land, over and sbove the specific villages.

38. Consequently, in the Commission's submission, there is substantial evidence
that, through agriculture, hunting, fishing, and other {raditionak ways of using the land and
resowrces, the Saramaka people have occupied large sreas of land in the Upper Suriname
River region, over and above particular villages, since colonial:times, and that the dates on
which they settied in specific Saramaka villages are not in themselves what defermines the
existence of communai property rights of the Saramaka {o those {ands.

T Concluding obsowvations of the Committes on the Elirination «f Racial Discrimination: Suriname
CERD/C/64/CO/0/Rev 2, 12 March 2004 (CERD). para. 186.
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38. in this regard, the European Court of Human Rights has said that:

it is not required to decide whether or not in the absenze of title deeds the
applicants have rights of property under domestic law. The question which
arises under this head is whether the overall econamic activities carried out
by the applicants constituied "possessions” coming within the scope of the
protection afforded by Art.1 of Protocol No.1. In this regard, the Court notes
that it is undisputed that the applicants all lived in Boydas village until 1994.
Aithough they did not have registered property, they either had their own
houses constructed on the lands of their ascendants ot lived in the houses
owned by their fathers and culfivated the land befonging to the latier, The
Court further notes that the applicants had unchallenged rights over the
common lands in the village, such as the pasture, grazing and the forest
land, and that they earned thelr living from stockbreecing and tree-felling.
Accardingly, in the Court's opinion, all these economic resources and the
revenue that the applicants derived from them may quaiify as "possassions”
for the purposes of Art.1

40. Based on the arguments and evidence outhined above, the Commission
stbmits that the Saramaka people have, in accordance with current international law, a right
to communat ownership of the {and it currently inhabits in the Upper Suriname River region
The Cornmission also submits that these righis derive from thi2 use and occupation of the
territory by the Saramaka people: a use and occupation that the parties agree has existed for
centuries, ever since Suriname was a Dutch colony.

41, The Commission submits that this communs! right to property of the
Saramaka people gualifies for the protection of Arlicle 21 of the American Convention,
interpreted in accordance with the aforementioned principles regarding the situation of tribal
and indigenous peopies, including the obligation to adopt speclal measures to guarantee
recognitiot: of the coliective interest of indigencus peoples in the occupation and use of their
traditional lands and their resources.™  In this respect, the Commission contends that the
communal right to property of the Saramaka people has a sighnificance and autonomous
foundation in international law

42, Further, the Commission submits that paraliel 1o the existence of a communal
property right of the Saramaka people, according to Article 21 Jf the Canvention, the Stale
has the corresponding obligation to recognize and guarantee :the enjoyment of this right
Accordingly, the Stale must adopt appropriate measures to protect the right of the Saramaka
people 1o its tand *° In the Commission's submission, this necessarily includes conducting

B CHR, Dogan v. Turkey (2005) 41 EH R R 15 (June 28, 2004), sara 139,

”? See, simiiarly, JACHR, Report on Merits No. 99/39 on the Case of Mary and Carde Dann; 27
September 1959,

¥ 1n its judament on the Awas Tingni Case, the Inter-American Courl “uied that the fact that the State did
not define the borders or effectively demarcate the coliective assets of the Mayagna community of Awas Tingni
created a climate of permanent uncertainty among the members of this community in as much as they have no
cedtainty as to the geographical extension of their communal goods, and hen¢e do not know the extent to which
they can use and freely enjoy them. /A Court HR,, Case of the Mayagna: {Sumo} Awas Tingni Cosnmunity
Judgment of 31 August 2001 Sertes C No. 79,
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effective and informed consultations with the Saramaka people regarding possible uses of its
territory and taking into account in that process the tradifional forms of land use and
customary fand tenure systems.

43. To further Hllustrate this position, in the Moiwane Case, the Court concluded
that Suriname had violated the right of the members of the community to communal use and
enjoyment of their traditional property and it therefore considered that the State had violated
Article 21 of the American Convention, in conjunction with Article 1.1 of the same, to the
detrdment of the members of the Maroon community. In subsiantiating its conclusion, the
Court reasoned as follows:

[Bhe parties to the instant case are in agreement that that the Moiwana
community members do not possess fornal fegal fitie — rieither collectively nor
individually — to their traditional lands in and surrcunding Moiwana Village.
According to submissions from the representatives and Suriname, the territory
formally belongs to the State in default, as no private individual or collectivity
owns official title to the fand

Nevertheless, this Court has held that, in the case of indigenous communities
who have octupied their anceskal lands in accordgnce with customary
practices — yet who lack real title {o the property — mere possession of tha
land should suffice to obtaln official recognition of thelr ommunal ownership
and consequent registration.

That conclusion was reached upon considering the unicue and enduring ties
that bind indigenous communities fo their ancestral errifory. The close
refationship of an indigenous community with its land must be recognized and
understood as the fundarentat basis of its culture, spiritual life, integrity, and
economic survival, For such peoples, their communal nexus with the
ancestral tarritory is not merely a matter of possessior and production, but
rather consists of materlal and spiritual elements that must be fully integrated
and enjoyed by the community, so that it may preserve iis cuitural legacy and
pass it on to futire generations

in this way, the Moiwana community members, a N'djuka Wibal people,
possess an ‘all-encompassing relationship' to their traditional fands, and their
concept of ownership regarding that territory is not centered on the individual,
but rather on the community as a whole Thus, this Courts holding with regard
to indigenous communities and their communal rights to property under Articla
21 of the Convention must also apply to the tibal Moiwana community
members: their traditional occupancy of Moiwana Village and its surtounding
fands — which has been recognized and respecied by leighbouring N'djuka
clans and indigenous cammunities over the years (supra paragraph 86(4)) —,
however, may only be determined after due comsultation with said
neighbouring communities (infra paragraph 210)
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Bagsed on the foregoing, the Moiwana community members may be
considered the legitimate owners of their traditional lands; as a consequence,
they have the right to the use and enjoyment of that territory ™

44, In the instant case, the Commission reiterates that, according to the evidence
before the Court, the State has not established any legal mechanism for clarifying and
protecting the property rights of the Saramaka people with regard to their territory. In that
regard, the evidence indicates that the current system for land! titling, leasing, and granting
permits under Suriname law does not either recognize or adequately protact the communat
rights of the Saramaka people to the land they have traditiorally used and occupled: the
rules governing private property do not recognize or take info account the traditionat
collective system under which the Saramaka people uses and nccupies its traditional lands.
Formal ownership of the lands possessed by the Saramaka pzople resides with the State
and there are no provisions recognizing or protecting the communal interests of the
Saramaka in those lands. Further, there is no legal framework for reguiating those interests
or balancing them against the prerogative of the State to subordinate them to a clearly
defined pubiic or general interest The Commission submits that the imperative for such a
framework is inherent in the provisions of Article 21 when read in conjunction with Articles 1
and 2 of the American Convention

45, Likewise, the Commission submits that the State has not established a
mechanism in domestic law for recognizing and protecting tre territory of the Saramaka
people, in full and effective consultation with the Satamaka people and in accordance with its
customary law, values, habits, and customs

48. Consequently, the Commission requests the Caurt to declare that the State of
Suriname violated the right fo property established in Article Z1 of the American Convention
on Human Rights, in conjunction with the non-compliance  of the general obligations
enshrined in Articles 1(1) and 2 of the same.

3. Mining and forestry concessions in the area ofthe Upper Suriname River

47, The Commission recognizes the impartance of economic development for the
prosperity of the peoples of the Hemisphere. As the Inter-American Democratic Charter
procfaims: “the promotion and observance of economic, social, and cultural rights are
inherently linked to integral development, equitable ecomomic growth, and lo tha
consolidation of democcracy in the status of the Hemisphere."™ At the same time,
development activiies must be accompanied by appropriate and effective measures o
guaraniee that they are not conducted at the expense of the fundamental rights of persons
who may be particularly and negatively affected, inclucing indigenous and {ribal
communities, or al lhe expense of the environment on which they depend for their physical,
cultural, and spiritual weltbeing *

#1 (/A Court H.R. Case of tha Moiwana Community vs. Suriname. Judgmem of 15 June 2005 Serles C
No.124; paras. 130, 131, 135 and 1234.

% inter-American Democratic Charter, approved by the OAS General Assembly at the special session
held in Lima, Peru, on September 11, 2001, Articla 13

® S also the Report on the Sttuation of Human Rights in Ecuador (DEA/Ser1/V/i1.86 Doc 10 sev. 1 of
April 24, 1997}
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48.  The Commission has cbsarved that "[tthe norms of the inter-American System
peither prevent nor discourage development; rather they requirer that development take place
under conditions that respect and ensure the human rights of the individuals affected ™ 1In
this respect, in 1987, the IACHR recommended to one OAS Member State that it “ensure
that the exploitation of hatural resources found on indigenous fands should be preceded by
appropriate consultations with and, to the extent legally required, consent from the affecied
indigenous communities. The State must also ensure that suct exploitation does not cause
irreparable harm to the religious, economic or cultural identily and rights of the indigenous
communities."**

49. tn relation to this position, the Commission notesithat, in @ compiaint involving
the QOgoni people and their communities in the State of Nigeria,”® the African Gommission on
Human and Peoples’ Rights addressed issues related to the impact of resource exploitation
activities on the indigenous community In that case, it was argued that the Nigerian
Government caused grave environmental harm to the Ogeni petople’s rights to property and
o their own culture by participating in irresponsible ol exploration activities in their
communities and by aflowing private oil companies to destroy the homes, villages, and food
sources of the Ogori people  In concluding that the State of Migeria was guilty of violating
several articles of the African Charter on Human and Peoples’ RUghts (the Banjul Charter),’
including the right to property protected by Articles 14°® and:21%® of that instrumant, the

! Report on the Situation of Human Rights in Ecuador (OEASer LA ILBE Doc. 10 rev. 1, Aprli 24, 1997),
Chapter Vil

% Report on the Human Rights Situation in Colombla, (OEA/Ser 1/ /11,102 Doc. 8 rev.{. February 26,
1889), Chapter X {j) (3)-

* Comemunication N° 155/96, African Comemission on Human and Pedples’ Rights, 30 ordinary session,
held in Banjul, Gambia an Octobar 13 to 27, 2001 [hersinafter, the "Ogont Casa").

* 27 June 1981. 29 L LM 59 (1981)

% Articte 14 astablishes: The right to property shall be guarantesd it may enly be encroached upon in
the interest of the public naed or in the general interest of the community and n accordance with the provisions of
appropriate laws. ”

® Article 21 of the Afdcan Charter establishes that:

1 Al pecples shall fresly dispose of thai- wealth and nalural
regsowices  This righl shall be oxerclsed in the exclusive interest of the
neople In no case shall a people he deprivad of it

2 In case of spotlation the dispossessed people shall have the
right 1o the lawfui recavery of Uts property as well' as lo an adequate
compensation.

3. The free disposal of weailth and nature! resources shall be
axorcised without prejudice to tho obfigation of prymaoling imtermational
sconosnit caoparation hased on mutual regpect, equitenie exchange and the
principles of intarnational faw.

4. States parties to the present Chatler shall individually and

collactively exerclse the right to free disposal of thelr wealth and natural
resaurces with a view to strengthening African unity anid sofidarily
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Comsnission indicated that it did not “wish to fault governments that are labouring under
difficult circumstances to improve the lives of their people,"® but at the same time
emphasized that:

{the intervention of multinational corporations may be 2 potentially positive
force for development if the State and the people concerned are ever mindful of
the common good and the sacred rights of individuals and zommunities.”’

50. The State awarded forestry and mining concessions to third parties 50 that
they could carry out activities in Saramaka ferritory. Forestry soncessions have been and
continus to be exploited  Further, illegal gold mining is practiced:in Saramaka territory.

51. Regarding the iflegal gold minirg activities in particular, the Commission notes
that the State in its submissions before the Commission, acknewledged that most of these
activities are not regulated and have not effectively been subject to State control, that
damage s being done to the environment by the use of mercury, and that a joint project with
the Brazilian government is being processed with a view o addressing the issue of mercury
use in gold mining and fo ensuring that “the least possible damage is done to the
enviranmeant "%

82 With respect to the naturat resources found in the territories of indigenous
peoples, this Court fias established that the close ties of the Indigenous peoples with their
traditional territories and the natural resources refated to their culture that are found therein,
as well as the intangible elements arising from thermn must he safeguarded under Article 21 of
the Armnerican Convention. Gn other occasions, the Court has considered that the ferm
"property” used in Atticle 21 concemns "matersial objects that mey be appropriated, and also
any right that may form past of a person's patrimony; this concept includes afl movable and
immovable Eropeny, carporal and incorporeal elements, and any other intangible object of
any value.”®

53 The Commission contends in this respect that Article 21 of the Convention
does not preclude the sxploration and exploitation of natural rescurces in indigenous

5 States partios (o the present Charter shall undertzke to
eliminate 2}l forms of foreign economic sxploliation parizularly that practiced
by intemational monapolies so as o enable their pegples (o fully benefit
from tha advantages derived from their national resources

¥ Communication N¢ 155/96. African Commission on Humen and Peoples’ Rights. 30th ordinary
session, held I Banjul, Gambia on Octeber 13 to 27, 2001 para. 68

® Communication N°® 155/95, African Commission on Human and Peoples Rights. 30th ordinary
session, held in Banjul, Gambia on Ocfober 13 to 27, 2001; para. 68

*2 Sge ths submission of the Siate bafore the Commission at the 121 session, page 9, para. 18.
A Court H R., Case of the Indigenous Community Sawhoyamaxa. Judgement of March 28, 2008,
Seres C No. 146, para. 121; YA Court H R, Case of the Mayagna {Sumio) Awas Tingni Community. Judgmenl of

31 August 2001, Series C Neo. 79; para. 144; lveher; pars. 122, YA Court HR. Case of the Yakye Axa
tndigenous Community vs. Paraguay. Judgment of 17 june 2008. Series C N¢. 125; para. 137.
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territories. Mowever, in this case, the Sfate did not consult the: affected people beforehand
regarding those activities, nor did it obtain their free and informned consent.

54. Furthermore. the Sfate did not regulate those actwvities or effectively supervise
the way they wotld be carried out, all of which violates the right to property established in
Article 21 of the American Convention, to the detriment of the Saramaka people.

55. In this regard, Article 8 of the Convention on Biblogical Divarsity, which has
been ratified by 188 countries, including Suriname, affirms {lat “[e]ach contracting party
shall, as far as possible and as appropriate:

subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditionat lifestyles relevant for the conservation and: sustainable use of
biological diversity and promiote their wider application with the approval and
invalvement of the holders of such knowledge, innovations and practices and
encourage the equitable sharing of the bensfils arising from the utilization of
such knowledgs, innovations and practices. (emphasis added)

56 Further, it may be noled that the African Commigssion and domestic courts in
Canada and South African have ruled that indigenous communifies’ land rights encompass the
natural resources thersin. However, the African Commissich and the Canadian court
recognized that the communities’ rights to both the land and the natural resources were not
unconditional *  Only the South African Constitutional Court clearly affirmed the right of an
indigenous community to the mineral resources of its lands, citing a dorestic taw that required
jand rights to be returned to their original owners when they had been dispassessed by racially
discriminatory policies.® '

57. Finatly, as regards the environmental damage caused by the concessions, the
Commission submits that, according to the evidence presented to the Court, the forestry
concessions awardad by the State in the Upper Suriname Rivar lands have damaged the
environment and the detericration has had a negative impacl on lands that are within the
limils of the territory to which the Saramaka community has 8 cammunal property right. The
Commission considers that the State's faiture to put in place adeguate safeguacds, supervise
or controf the concessions, or ensure that the logging concessions would not cause major
damage to Saramaka lands and communities have contributed in important part to this
negative impact.

58. Accordingly, the Commission submits that the State’s failure to comply with its
obligation to respect the communal right of the Saramaka peopte o ownership of the land it
has {raditionally used and occupied has been exacerbated by the environmental damage by
some forestry concessions awarded in these lands, which in turn have had a damaging
impact on the members of such communities

“ The Social and Economic Rlights Aclion Center and the Center tor Economic and Social Rights v
Nigerla {2001}, African Commissfon on Human and People's Rights, Comntunication 155/96; Delgamuukw v.
British Columbia, {1987]3 S.C.R. 1010, 1987 Canllf 362{(SC C).

® Alexkor Lid And the Govemment of South Africa v. Richtersveld Gommunlfy and Others, CCT 19/03
{14 Oclober 2003)
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59. For these reasons, the Commiission requests the Gourt to declare that the State
of Suriname has violated Article 21 of the American Convention to the detriment of the
Saramaka people.

B. Right to Judicial Protection {Article 25 of the Convention)
60. Articla 25 of the American Convention astablishes that

[elveryone has the right to simple and prompt recourse, or any other effective
racourse, to a competent court or tribunal for protaction against acts that
violate his fundamental rights recognized by the constitution or laws of the
state concerned or by this Convention, even though such violation may have
been committed by persons acting in the course of their official duties.

[... angd that) State Parties undertake:

a to ensure that any person claiming such remedy, shall have his rights
determined by the competent authority provided for by the legal
system of ihe state;

b. to develop the possibilities of judicial remedy; and

c. to ensure that the competent authorities shall erfores such remedias
when granted.

61 Article 25(1) of the Convention establishes, in broad terms, the obligation of
States to afford all persons subject to their jurisdiction effective judicial recourse against acts
that violate their fundamental rights. It also establishes that the guarantee established therein
applies not only to the rights contained in the Convention, but also to those recognized in the
Constitution or the law.*®

62 in this econnection, State parfies to the Convehtion are bound to provide
effective judicial remedies to victims of human rights violations safeguarding the individua
from arbitrary exerclse of public authority is the paramount objective of international protection
of human rights

63.  The inexistence of effective domestic recourse renders persons defenseless. in
this connection, the Court has declared that

Itlhe inexistence of an effective recourse against the violation of the rights
recognized by the Convention constitules a transg’ressiwn of the Convention
by the State Party in which such a situation occurs®’.

¥ /A Court HR, Case of Tibi v. Ecuador. Judgment of September ', 2004; para. 130; A Coutl H R
Caze of Cantos v. Argentina. Judgrment of November 28, 2002, para. 52; /A:Coun H.R.. Cass of the Mayagna
{Suma) Awas Tingni Communify. Judgment of 31 August 2001. Serles C No. "9; para. 111,

% A Court H R., Case of the Mayagna {(Sumo) Awas Tingni Community. Judgment of 31 August 2003,
Series C No. 79; para. 113; lvcher; para. 136; /A Count HR  Yatama Case vs Nicarogua. Judgment of 23 June
2005 Seres C No. 127; para. 166. In canneclion {o the Commission's posltion see, for example, Case 11.233
Raport N° 39/97, Martin Javier Roca Casas {Peru), 1898 Annual Report of the IACHR, paras. 98, 98
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64.  According to these principles, the non-existence of effective recourse in the
case of viofations of rights recognized by the Convention is in ifself a violation of the
Convention by the State in which such remedy does not exist.*

85.  As mentioned above, Suriname’s legislation regarding State-owned lands
consists of the decrees of the military era, which establish that the customary “rights” of the
indigenous and the Maroons fo land shall be respected unless they conflict with the “general
interest.* The “general interest” exception with respect to the rights of the indigenous and
Maroon cormmunities could inciude any action that the State deems in the public inferest or
any project in a development plan The effect of this provision is to substantially tirnit the
fundamental rights of the indigenous and Maroon peoples to the'r land ab injtio, in favor of an
eventual interest of the State that might compete with those tights.

66.  The Commission has submitled evidence to the Court, described above, that
mining, forestry, and other activities classified as being in the gzneral interest arz exempted
from the requirement to respect customnary rights, and that this classification constitutes a
political decision that cannot be challenged in Court. The Commission contends, therefore,
that what {his does in effect is to remove land issues from the domain of judicial protaction.

67. Further, the rights of indigenous and Mareon peoples, such as the Saramaka,
to their iands, territories, resources, and cultural identity are not explicitly recognized or
guaranteed in the 1987 Constitution™ and, for that reason, there are no provisions
contemplating judicial recourse if they are violated.

&8. These hmitations notwithstanding, the Saramake pecple have lodged official
complaints with the President of Suriname, without receiving: a reply. The Commission
submits, therefore, that these "remedies”, in their current form, are intrinsically ineffective for
guaranteeing the rights of the Saramaka, given the balancing of interests that the State has
{o establish in considering land issues and thelr rights.

69 in this connection, as Court has previously held, the State’s obligation to
provide judicial recourse is not met by the mere existence of courts or format procedures, or
aven by the possibility of resorting to the courls. Rather, the State has to adopt affirmalive
measures to guarantee that the recourses it provides through the juslice system are "truly
effective 1i(r)33 establishing whether there has been a violation of human rights and in providing
redress.”

70. in accordance with Article 25 of the American Convention, the State has the
duty to adopt positive measures tc guarantee the judicial protection of the individual and

* A Court H.R, Judicial Guarantees In States of Emergency (Arls. 27(2). 25 and (8) American
Convertion on Human Rights): paras. 27, 28

» According 10 Adticle 41 of the Constitullon of Suriname: “Natural riches and resources are propeny of
the nation znd shali be used to promote economic, social and cullural development The natlon has the
inafienable right 10 take complele posseasion of ils natural resources in orderto utilize them to the benefil of the
economlc, social and cultural development of Suriname ”

% See, for example, VA Court H.R.. Judicial Guarantees in States of Emergency (Ants. 27(2), 25 and (8)
American Convention on Human Rights), para 24,
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collective rights of indigenous communities. With respect to the right to collective property, the
State is required to provide in iis judicial ragime suitable and effective judicial remedies which
pravide protections in accordance with the legal and sociat dirmension of a vialated right. These
remedies should offer an adequate procedural framework fo deal with the colfective dimension
of the conflict, conferting on the affected group the possibility of claiming, through ifs
representatives or authorized petsons, the guaranteed right to pasticipate in the process and to
abtain compensatian.

71. Rased on the foregoing considerations, the Commission reiterates its request
to the Count that it declare that there are no effective domestic remedies available to the
Saramaka people for the protection of their rights under Article 21 of the American
Convention and, consequently, the State of Suriname is responsible for having violated the
right o judicial protection established in Article 25 of this instrumant.

C. Obligation to respect rights and domestic legal effects (Articles 1{1) and
2 of the Convantion)

72. Arlicle 1 of the American Ceonvention provides that the State parties

undertake to respect the rights and freedoms recognized: herein and to ensure
to all persons subject to their jurisdiction the free and ull exercise of those
rights and freedoms, without any discrimination for reasons of race, color, sex,
fanguage, religion, political or other opinion, national or sacial origin, ecenomic
status, birth, or any other social condition.

73 Article 2 establishes that:

fwlhere the exercise of any of the rights or freedoms referred fo in Article 1 is
not already ensured by legislative or other provisions, the Stales Parties
undertake to adopt, in accordance with their constitutional processes and the
provisions of this Convention, such legisiative or other measures as may be
necessary fo give effect {o those rights or freedoms

74. In complying with the general obligation to respec and guarantee fundarnental
rights, the Stafes are obliged to "take affirmative action, avciding taking measures that
restrict or infringe a fundamental right, and eliminate measures and practices that restrict or
violate a fundamental right "™

75. The Court has also declared that

{iln international law, customary law establishes that a State which has ratified
a human rights trealy must intraduce the necessary modifications to its
domestic law o ensure the proper compliance with the obfigations it has
assumed. This law is universally accepted, and is supported by
jurisprudence. The American Convention establishes the general obligation of
each State Party to adapt its domestic law to the provisions of this
Convention, in order fo guarantee the rights it embcdies. This general

9" Sem YA Court H. R., Junidical Condition and Rights of the Undocumentad Migrants; para 81
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obligation of the State Parly implies that the measures >f domestic law must
be effective (the principle of offef utile). This means thatithe State must adopt
alt measures so that the provisions of the Convention are effectively fulfited in
its domestic legal system, as Article 2 of the Convenrtion requires. Such
measures are only effective when the State adjusts ifs actions to the
Convention's rules on protection '%

76.  As regards indigenous peoples in particular, several international studies
conclude that, historically, indigenous peoples have endured racial discrimination, and that
one major manifestation of such discrimination has been the ailure of state authorties to
recognize customary indigenous forms of fand possession and use.’™ The Commission has
also noted that:

withirt international law generally, and inter-American law specifically, special
protections for indigenous peoples may be reguired for thern fo exercise their
rights fully and equally with the rest of the population. Additionally, special
protections for indigenous peoples may be required to ensure their physical
and cultural survival -~ a right protected in a range of internafional instruments
and conventions. "

77. As previously submitted by the Commission, the Constitution of
Suriname neither explicitly recognizes nor guarantees the rights of the indigenous
and tribal peoples of Suriname to own their lands, territories, and resources. Further,
neither the Constitution, nor any law of Suriname confers legal status on the
Saramaka people -or any of the indigenous or tribal peoples of Suriname, and
therefore they lack lsgal status in Surinamne and are not eligible to receive communal
litles on behalf of the communily or other traditional coltective entities that possess
tand.

78. In the circumstances of this case, the Commission maintains that the
Sararmaka people constitute a separate group which metits special protection by the State,
and submits that the lack of constitutional and legistative recagnition or protection of the
collective rights of the Saramaka communities reflects unequal Featment in the law, which is
not compatible with the guarantees of the American Convention.

2 Five Pansloners Case, para. 184, and c/. YA Counl H R, Cass of Canios v Argeating. Judgment of
November 28. 2002; para. 59; and the VA Court H.R . Case of Hifaire, Constanine and Benjamin et al. v. Trinidad
and Tobago. Judgment of .june 21, 2002; para. 213; and cf. also "principe allant de sol’; Exchange of Greek and
Turkish Poputalions, Advisory Opinion. 1925, P {.C .1, Coliection of Advisory Opinions. Series B. N° {0

* For example, the UN Commitlee for the Ellmination of Racial Discrimination has noled: in many
regions of the world indigenous peoples have baen, and are stilf baing. discriminated against and deprived of thelr
human fights and fundemental freedoms and in particular that they have lost thair land and resources to colonis!s,
commercial eompanies and State entarprises. Conssquently, the prosarvatllon: of thelr sultire and thelr historleal
identity has been and atill is jecpardized.” (Committee for the Elimination :of Racial Discrimination, General
Recormmendation XXiN, on the rights of indigenous poputations, approved: by the Committes at fta 1.235"
meeting, August 18. 1997, CERD/C51/Misc. 13/Rev. 4(1887). para. 3

1% e cuador Report. supra, Chapter 1X
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79.  Further, it has been shown that Surinamese legislation establishes that the
citizens of Suriname, including the indigenous and Marpons, and other legal persons, are
entitled 1o request a piot of state-owned land. According to this procedure, the titles issued
are of an individual nature, The indigenocus and Maroon communities of Suriname do not
enjoy legal status in Surinaime and are not eligible to receive communal titles on behalf of the
community or of other traditional collective entities that possess land. "

80. In this context, the indigenous and tibal peopies that cannot show a title
granted by the State are regarded by the latter as occupants with (Permission to inhabit state
lands, but whase interests are subordinate to the “general interest." Titles are anly granted to
individuals, unless a community registers itseif as a legal entity: a foundation, for instance.

81. The Commission has also concluded that, unlike the treatment of rights fo
property derived from the formal system of individual titing, teasing, and awarding of permits
contermnplated in Suriname's domestic law, the State has not established the legal
mechaniss heeded to clarify and protect the communal progerty rights of the Saramaka
people. Indeed, in the proceedings before the Commission, the State expressly denied that
the Saramaka people have an internationally recognized right to the lands and resources it
has occupied and used for over three centuries

82.  Therefore, in the circumstances of the instant case the Commission rafifies its
petition to the Court to declare that Suriname failed to comply witk its obligations under Articles
1 and 2 of the American Convention on Human Rights, by failing to provide the necessary
protection for full exercise of the right to property.

Vi REPARATIONS

83. Reparations are the mechanism that takes the Court's decision beyond the
sphere of moral condemnation. "“The task of reparations is (o turn the law into results, to halt
violations, and to restore moral balance when an illicit act has taken place.™ The true
effectiveness of the law lies in the principle that the violation of a right makes a remedy
necessary.’™®

%5 Ibid. para. 33. The representatives add thal an (indigenous/Marcon) community can only obtaln an
individual title if il registers as a foundation (Stichting)

W% Suriname’s primary legisiation on stale }ands ars the L Decreas of the military gra, which establish
that the customary “rights™ lo 1and of the indigenous and the Matoons shali be respected unless they confiict with
the general iaterest, Decrge L-1 of 1382 on Basic Principles of Land Pollcy  Annax to Suriname’s written
prosentalion submifted at the haaring tefore the Commissian on 27 October 2304, hearing No 43, 1215t Regular
Period of Sesslons. The "general interest” Includes sxscution of apy groject contained in an approved
developrment plan, which includes the granting of concesgions NFP, Ag regards mining activities, Asticie 25 (1)
{b) of Decree E-58, 1980 raquires a mention of the indigencus and Maroon peoples and that exploration permits
must contain a list of alf the tribal communities locatad in or nsar the area to belexplored. Decree ES58.

7 (inah Shelon, Remadias in Infernational Human Rights Law (198€); (Sacretariat Uanslation)

1% “Where there gre unpunished Viplations or unrepaired damagas, l4w enters inte crisls: not only as an
instrument for resolving a specific litigation, buf 83 a method for resolving tham alf — in othar words, for snsuring
peace with justice” Sergio Garcla Ramirez, "Reparalions in the intar-Armsnican systern for the protection of
human rights,” paper presented at the seminar “The inter-Amesican system fof the protection of human tights on
the thrashold of 1he 21st century,” San José, Costa Rica (Novambaer 1999}
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B4. In compfliance with the basic principles of international law, a State’s violation
of international standards gives rise to ifs international responsibility and, consequently, its
duty to make reparations. In this regard, the Court has: expressly and repeatedly
maintained'®® in its jurisprudence “that any violafion of an international obligation that has
produced damage entails the obligation to make adequate reparation, "'’

8s. In the instani case, the duty to repair acquires a gpecial dimension on account
of the coifective nature of the rights infringed by the State fo ths detriment of the Saramaka
people. The reparations cannot be seen from an individual persoective, since the victims are
members of a community and the community itself has been affacted.

86. The relationship among a Community's members, and of those members with
the Community, is what gives meaning to their tribat existence; it gives meaning not only to
thair origin but to their ability to possess and transmit their own culture, which embraces their
language, spirituality, lifestyles, customary law, and traditions. As has already been stated,
being and belonging to the Saramaka people involves the noticn of a cullure and a lifestyle
that are different and independent, based on ancient knowledge and traditions and
fundamentally bound 1o a specific territory **'

87. During the proceedings, witnesses and experts were able to speak about the
significance of reparations for the Saramaka people in accordance with their own customs
and traditions, therefore, the Commission asks the Court, in reaching its decision, to give
consideration 10 the fact that the victims in the case at hand are members of the Saramaka
people and that the violation of their basic rights has caused hem serious harm and has
even affected their right fo preserve their cultural heritage and to pass it on 1o future
generations.

88. In its judgment in the Mayagna (Sumo) Awas Tingni Community Case, the
Court explored the inlerlermnporal dimension of community property that prevails among
indigenaus (in this case tribal) peoples, thus approaching an ntegral interpratation of the
indigenous worldview, in Aloegboetoe et at. versus Suriname, in determining the amount of
cornpensation owed to the victims' families, the Court paid atteniion 1o the customary laws of
the Saramaka community to which the victims belonged wherein polygamy was the norm, in
order {o extend the compensation paid to various widows and their children. Similarly. in
Bamaca Valasquez versus Gualemnala, the Court pald due attention to the right of the

W A Court HR., Case of Castifo-Pdez v Penl. Reparations {at. 63(1) American Conventien on
Human Righis) Judgment of November 27, 1898; para. 50. /A Court HR, Case of Hilaire. Constantine and
Benfamin &t 8! v Trinidad and Tobago. Judgmen! of June 21. 2002; para 201

"0 HA Count HR., Case of the "Straet Children” v. Guatemala {Villagran-Morales el al.) Reparations
(Art. 83(1) American Convention on Human Rights). Judgmernt of May 28, 2001, para. 59 (Secretariat transiation)

" Study on the Protaction of the Cultural and Intellectual Propesly of ‘ndigenous Peaples, by Mrg. Erica-
ifrene Daes. Special Rapportsur of the Sub-Commission on Prevention of Discrimination and Protaction of
Minorities and Chairperson of the Working Group of indigenous Populations. E/CN 4/Sub.2/1883/28 July 28.
1993, United Nalions, para. 1.
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relatives of a forced disappearance victim to bury their loved o*\a s mortal remains properly
and to the repercussions of this question within Mayan culture. !

89. Pursuant to the norms that grant autonomous representation 1o the injured
party, the Commission will briefly reiterate several general considerations concerning
redress.

A Beneficiaries

90.  In the instant case, the Cormnmission considers that, given the collective nature
of violations and the resulting harm, the Saramaka people mustibe deemed fo be the injured
party, and that the corresponding reparations must be of a nature that is collective as well.
This claim finds its basis in the jurisprudence of the Court in thi cases of Massacre of Plan
de Sanchez,’™ Yakye Axa,""* Moiwana Village'™® and Sawhoyamaxa.'*®

g1 in keeping with the naturs of the reparation and the violations it must redress,
the Commission also asks the Court to ensure that all reparation measures in the case at
hand be implemented by the State in consultation with the Saramaka people.

B. Measures of compansation

g2. The Court has established basic criteria that should guide fair compensation
intended to make adequate and effective economic amends for the harm arising from rights
violations. The Court has ruled that indemnification is merely compensatory in nature, and
fhat it is to be granted in volume and fashion sufficient to repzir both the material and the
moral harm inflicted.

93. The jurisprudence of the inter-Ametican systers regarding reparations has
consisteritly included material damages In economic reparations: in other words,
consequential damages and future losses, together with immatenial and moral damages.

94, Consequentiat damages have been defined as the direct and immediale effect
of the incident on property. This covers the property damage: suffered as a result of the
State’s violations and the expenses incurred by the victirns as a direct resuit of the facts

"2 A Court K R . Case of the Mayagna (Surna) Awas Tingni Community. Judgment of 31 August 2001
Series C No. 79, Joint Separate Opinian by Judges AA. Cangado Trindads, M. Pachsco Gomez, and A Abreu
Burelli, paras, 12 and 73

" A Court H.R., Case of the Pian de Sanchez Massacre vs. Guatemnala  Raparations {ant. 63(1)
American Conventlon an Human Rights). Judgment of 18 November 2004 Series C. No. 116; para 110_in
conjunction with para. 82

"M A Court MR, Case of the Yakye Axa Indigenaus Community vs Paraguay. Judgment of 17 June

2603, Seriss C No. 125; paras. 185 and 186

S A Court KR Case of the Moiwana Community vs Suriname. Jumigment of 15 June 2005. Serles C
No.1Z4. para. 201,

"8 \/A Court HR. Case of the Sawhoyamaxa indigenous Commundy vs. Paraguay. Judgment of 29

March 2006. Series C No 146, para. 204,
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85. The Commission reguests that to determine, fairly and equitably, both
consequenttal damages, in its decision the Court consider the warldview of Saramaka people
and the impact on the Cormmunity of, inter afia, being prevented from possessing fheir
traditional habitat or ancestral territory and of being kept from pursuing their traditional
subsistence activities.,

96 Additionally, the Court has established cenain ipresumplions regarding the
moral damages (pain and suffering) inflicted on the victims of human rights violation and their
families. Thus, it has ruled that:

This non-pecuniary damage may include both the suffering and disfress
caused to the direct victims and thelr next of kin, and thetimpairment of values
that are highly significant fo them, as well as other sufferings that cannot be
assessed in financial terms. A common feature of the different forms of non-
pecuniary darnage is that, since il is not possible (o assign them a preciss
monetary equivalent, for the purposes of making integral reparation fo the
victims they may only be compensated and this can b2 done in two ways.
First, by the paymen! of a sum of money or the assignment of goods or
services that can be assessed monetarily, as prudently determined by the
Court, applying judicial discretion and the principle of equity. And, second. by
the execution of acts or works of a public nature or repercussion, which have
effects such as recovering the memory of the victims, re-establishing their
reputation, conscling their next of kin, or transmitting a message of official
candemnation of the human rights violations in question and commitrment to
the efforts to ensure that they do not happen again '’

97. As stated In the introduction of thage final pleadings, for years, the members
of the Saramaka peaple have experienced the rejection of their fegitimate claims and suffer
constant pressure on their ability to use their traditional lands, trom private citizens and the
State altke. The Commission therefore requests that the Court order reparation for moral
damages.

C. Measures of satisfaction

98. Satisfaction has been defined as afl measures that the perpelrator of a
violation is required to adopt under international insfruments or customary law with the
purpose of acknowledging the cormmission of an illegal act."’® Satisfaction takes place when
three evenis occur, generally one afler the other: apologies, o1 any other gesture showing
acknowledgement of responsibifity for the act in question; proseecution and punishment of the
guiity; and the adoption of measures to prevent the harm from rezursing '

Y7 A Count H.R.. Case of the "Street Children” v. Guaternala. (Villagran-Moralas et al) Raeparations
{Art. B3{1) American Convention on Hurpan Rights). Judgment of May 26, 200 {; para. 84.

" Browniie, State Responsibility, Past 1, Clarendon Press. Oxford. 1693, p. 208

2 Brownlie. State Respansibility, Part 1, Clarendon Press, Oxford. 1983 p. 208
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D. Cessation and guarantees of non repetition

g9. The Cormmission submilted in its application that -he violation to the Saramaka
people’s rights will continue until there is an adeguate legal framework in place to ensure
their protection. Therefors, given developments in property law, as the organs of the infer-
American human rights system have recognized, the State must eliminate the legal and
regutatory impadiments to the protection of the Saramaka people’s property rights or adopt
the necessary legal provisions to ensure protection.

E. Costs and fees

100. The Commission set forth in its Application its pesition that an award of legat
casts and fass in the present case is reasonable and necessary, and reiterates those
considerations. Neither the Saramaka authorities nor their reprasantatives should be obliged
to bear the costs assoclated with legal representation which is necessary to seek justice
when that has been denied by the State concemed. The award should take into account
past and current legal costs and fees, as well as those that wil be necessary to pursue the
matter before the Honorable Court through all stages including compliance with an eventual
santehce.

vii.  PETITION

101, Based on the previous analysis, the Comimission again requests the Court to
deciare that the State is internationally responsible for the violation of;

the right ta property established in Article 21 of the American Convention, to the
detriment of the Saramaka people, by not adopting effective measures to recognize its
communal property right to the lands it has traditionally occupied and used, without
prejudice to other tribal and indigenous comrmunifias;

the right to judicial profection enshrined in Article 25 of the American Convention, to the
detiiment of the Saramaka people, by not providing it effe:ctive access 1o justice for the
protection of its fundamental rights; and

the non-compliance of Articles 1 and 2 of the Canvention by failing to recognize or give
effect to the collective rights of the Saramaka people rights {o their lands and territories.

10Z2.  As a result of the abovementioned, the Inter-American Commission requests
that the Court order the State to:

remove the fegal provisions that impede protection of the right to property of the
Saramaka pecple and adopt, in its domestic legislation, and through effective and
fully informed consuitations with the Saramaka people, lagislative, administrative, and
other measures needed fo protect, through special mechanisms, the territory in which
the Saramaka people exercises its right to communal property, in accordance with its
customary land use practices, without prejudice to other fribal and indigenous
communities,
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refrain from acts that might give rise to agents of the State itself or third parties, acting
with the State’s acquiescence or tolerance, affecting the right to property or integrity
of the territory of the Saramaka people;

repair the environmental damage caused by the logging concessions awarded by the
State in the territory traditionally occupied and used by the Saramaka people, and
make reparation and due compensation to the Sarammka people for the damage
done by the violations established;

take the necessary steps to approve, in accordance with Suriname's constitullonal
procedures and the provisions of the American Convention, such legislative and other
measures as may be needed to provide judicial proiection and give effect to the
collective and individual rights of the Saramaka people i relation to the territory it has
traditional occupied and used.

HORA DE RECEPCION JUL 9 7:29AM HORA DE IMPRESION JUL 9 7:38AM





