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TO THE HONQRABLE INTER-AMFRICAN COURT OF HUMAN RLGHLIS:

Oliver Jackman, delegate of the [nter-American Commisgsion on Hurai
Rights, with Edith MArquez and David Padilla of that body, and Claudic
Grvossman, attorney for the victims and legal adviser to the Commission,

hereby respond to the Government of Suriname's procedural objections

contained in the Government's pleading entitled Excepciones Preliminares

in Case N° 10.274 known as Asok K Gangarvam Panday v. the Goverument of

Suriname,

This pleading, dated Junec 28, 1991; was reccived in the -+ o itariat
of the Commission in a legible form on July 12, 1991. For .:. . scord,
the delay in receiving a legible copy of this pleading and tle onvsical

x>

geparation of the Commission’s representatives (in Barbados, Ve iczucla

and the United States of America, respectively) and the abse:: of the
Q Commission’s 1legal advisor (in Chile) during the period g =:1c3 the
Commission to present this response, prompted the Commission .- :<:iek a

reasonable extension of time. The request for extension was denied.
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INTRODUCTION

The arguments precsented by Counscl for the Government can be
roughly divided into two categories. The first consists of a series of

picayune procedural matters that either have already been settled by

the Court or can be readily disposcd of by a sgimple reading of the

relevant rules or by the mere application of common sense.

The second matter raised by the Government, however, is much more

significant. It goes to the question of the respective roles of the

Commissionn and the Court in this and future contentious casecs.

Before addressing the very important second issue, let us dispose

of the first.
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PART I

Matters of Form

l. The Government complains that the Commission's Memorial was not
signed. For the record, it =should be noted that the Commission's
Memorial was first sent to the Court at the end of March of 1991 by
facsimile with a cover transmission sheet indicating that it was being
sent by this route (See Court's archives). In this regard, the
Conunigsion is of the conviction that therce can be no doubt on the part of
the Court or the other party as to the authenticity of the Memorial,
Furthermore, the Commission is absolutely convinced that the Government

hae in nn wayv heon harmed hv the Commission’s manmer of communicating its

pleading to the Court.

2. Represeatation of the Commission and the victims, The
Government questions the right of the Commission to name members of its
Secretariat as its delegates and also calls into question itz capacity to
appﬂint_the attorney for the victims as its legal adviser.

The Court's Rules of Procedure in this matter state in relevant part:

Article 20. Representation of the Parties

N - o

The parties shall be represented by agents who may have
the assistance of advocates, advisers, or any other person
cf their choice,

Article 21. Representation of the Commission

The Commission shall be represented by the delegates whomn
IV duslpuates. Theowe Julggates may, if thoy aoe wioh, have

the assistance of any person of their choice.
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The delegates of the Commission were duly e:.hosen by the Commission
itself in a timely way and this fact was communicated to the Government.
For the sake of flc#ihility. the Commission designated a tecam of several
delegates including one of its members and the Executive Secretary and

Agsgsistant Executive Secretary of its Secretariat, A similar approach was

taken in the lHonduran disappcarance caoco when a Commiceion momber, Dr.
Hilda Russomano and the Exccutive Secretary, Dr, Edmundo Vargas Carreino,

acted as co~delegates.

Agaln in the Honduran cascs the Commission appointed legal advisers
who had been named as attorneys for the wvictims, In those cases the
Commission designated .Juan Méndez, José Miguel Vivanco, Hugo Munoz and
Claudio Grossman as legal advisers. The gsame Mr. Grossman has been named
legal counsel to the Commission in the instant case. The Court was duly

notified of this choice and made no objection.

Morcover. it should be noted that the trend in international human

rights practice in this matter 1s towards an even broader and more
flexible role for attorneys for the victims. In the European system, the
Court changed its Rules to allow the vwvictimgs or their legal

representaf'tives to appear on their own before that body and to decide

independently of the Commission how they wish to present their case.

At some not too distant point in the evolution of cur system, it is

to be hoped that a similar development will take place,
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Flnally, and perhapa moot impovtankly, ae lnng as the Commission is
v gpart tims bedy whaoo mamhers Jive and work in their respective

fav.fliung rauntripse and hv necessity de{rate most of their time to their
nwn affaire. it will be essentiazl that the Commission's Secretariat play
a large role in the litigation of individual cases. So too with regard
to outside legal advmisers. -In order to attend to the demand for
litigation based on human rights violations, the collaboration ot 1legal
advisers, either contracted or working pro bonp, as in this case, 1s

necessary to enable the Commission to bring cases befure Lliw Cuuab. A

liberal practice in regard to representation favurs vivtima® rights and

in no way prejudices governments. This ls particulerly true whon ono
conglders (e exrenslve Luwan aud finencial reoouvrcer availakls o

rovernments,

3. Non—-transliation of Annexes. Tl CBuvernment complaine that gcomo
Of the Ccommnission's auucaca to ita Memorial waere in thoir ariginal
ilanguage, Englisli. Thiia> La truc. They wero later tranclatred ¢t Spanish

By tha Cammiceinn and sent to the Court.

The LOMMisSsS 101 158180 Llldd L tlal > Y Lor oy Frqjudiaqd rho

Government. It 15 inwwrestiung Lu notc that hkey toctimony 1w this rage,

that of ABlde, was Liauslatced into ESpanich But never addressed by the
Government's lawyecr., Lastly it ohould bo noted that Foglish is widely

spoken in Surinama while fpanish ig virtuallv unknown.
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For the record, Cthe l';uuul_:-m:-siuu, in & oapirit of ecooperatinn. has
50ught t©o presuuL its pleadings in thie case ta rhe (Court in .St}aniﬁh.
Inis ducuaszul likewisce will be prerented tn the Conrt in that language in
duce vwusksc, llewevaer, thie aooporarive spirit should not dbe interpreted
ag ogooptanca or acrquicsrence by the Commiggsion in the prﬂctice of

warbing in anly ane of the oftfieial languages of the Organization. This

s The (Commission insists that all four official languages arc equally

valid. The Commission's members and staff members come from various

members states. Their mother languages vary., As a vesult, from time to

time communications to and pleadings before the Court will be done in

different o¢fficial 1anguages. In its many vears of activities, the
Commission itself has never insisted that one official language de usea

to the exclusion of the others.

Matters of iaw

L. After a gratuitous lecture on bad faith and the insinuation

that the Commission had engaged in such, the reader of the Government's

Excepciones Preliminares searches for a substantive complaint. Has the

Commiseion used insulting or defamatory language? No. Did the Commission
initially open this case on frivolous or specious grounds? Violation ot
the right to 1life can hardly be considered unimporrant. ViU wlie
Commission make excessive, abnormal or unnecessiary use uf lis povwero vhen
it qm:rieﬂ the Government on Such serious allegaiivus aud then reitevated

its lawful and gensibie regquests (Or Lufviwativn? Abseluteols not.
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- Whae shgula Lo made of the ovawiveo, {inrnmplete and ambiguous

tCRpwtoso provided by thu Davarnmont? And the Government's failure or

refuoal to rcaoh a Efriondly cattlement in this matter, despite the fact

that tho «intime! Families were interested and the Commigssion had duly
vlaced itself at the disposal of the parties for such purpose?

The Government's claims of abuse of law are unsupported by the
fﬁﬂts. It is totally inappropriate to say that the Commission proceeded
in an unserious way in this case, when the Government's own Human Rights

Ingtitute has determined that there had been a human right viotation. v

the Government considered the claims (0o be manirestiy giuvuiulcoao,
shouldn't it have stated so in 1S tirst CcOmMMUBICALIDILS W Lthc Cuuwlsaicn?

Moreover, it must be porue 1In ming chat thiw Coumsissivi iae abli.satcd
to safeguard against abuses or auithoriry sulli as shose claimad by the

Government. Article 47.0 auyg v, uf i the Amcrican Cenvontion, ctatac:r

The Commission shall consider inadmigsible any petition or
commuiication subpmictted unokt Arvicles 44 ol &% 1ifa

c. the statements of the petitioner or ot the stawe
indirare that the petition or communication is

manifestly groundless or obviously out of arderi or

d. the petition or cuommuunication ia pubutantially the
samc as onc previously studied by the Commission or
by another international organizavivu.

The Commission insists that potn of c(hese piuvialowo were

Eﬂlupu1Uua1; cnapoceada




vy IS

|

T e o -
N I R : . " .

R

- 3 T U = PO P T I e g

k)
u

The QCovernment goes on to claim that the Commigsion acted ultra

vires in finding hwman rights violations in this case. a glanve at
Convention Article S50 is sutlicient [0 show tiat Lhee Inter Amarioan

Commisgion on Human Rights acted properly.

“Article 30

1. If a acttlemont 1e nat roearhed, the Commigsion

ghall, within the time limit established by its Statute, draw
up a8 report sueiiing furth the facte and etating ita

con¢lusions., If the report, in whole or in part, does not
repregsent the unanimous agreement ol Lhe membora of tho

Commiceion, any menhsar may attach to it a separate opinion.
The written and oral statements made by the parties in
accutdance with pavagraph l.e of Arricle AR <chall also be
attached to the report.

2. The report snati o& cransmivied Wy Lthic otases
concernéd, which shall not be at liberty to publish it.

3. In transmitting the report, the Commission may make
SucCh proposaly aud revuvmuclations ae it soos £t
The Commission, having determined Liil Lhe Qovernment wac not
interested in a sertlement, drew up a i1upurt and atatcd ite conelucione.
wWhat meaning <coulda Lhe wourd "couaclusiona’™ have other than that -the

Commrssion 18 notL ovily aulliveized but required by the Convention to make

a findlug, v airtive at a concluslion, ag tn whather there was a

vivolatl iuu, In the inctont caco tho Commiesinn followed the Dxtocadureﬁ
sct out din Avticlo S50 and tha Gavornmant waz so informed. During the
approxZimatcly r.h:--;.u. monthe rhat fallawed. the Government had exclusive
a¢atoe o tho PMraemidceion’e ranclusions and recommendations and did

anthing with them. It is ironic now that the Covernment characterizes

the NCammizsion’s fulfillmeut of its treaty obligations as an abuse of law.

r~ - £ =
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2. Nor is thcre uny merit to the Government's contention that the
Commission applied a '"double sanction' to the Government. A glance at
the Commigsion's last two Annual Reports, Chapter IV, reveals that the
Commiggion merely continued to report on the status of this case. It
should be notcd that the Commission has never published its Acticle 50
report on this case. Nor did it-publish an Article 51 report in Chapter
III of its Annual Report, the Secction in which the Commission customarily

-' publishes its resolutions on individual cases.

Thus, the iustant case 1is completely distinguishable from the
Honduran digappoearansce racex 4in that the latter were reported via
individuval case rosolutions in Chapter 111 of the Commission's Annual

Report prior to being litigated before the Court.

The relevant question herc is whether the publication of a status
report on an individual case iu the Commission's Annual Report somchow
harms the accused Governmcnt. The Commission insists that the Government

O has in no¢ way been prejudiced. In what judicial system of the world
would a case such as this be considered confidential? It is absurd to
suggest that information on the huyman rights of individuals should be

kept completely confidential for years to the detriment of victims and

Lhvit Familive av as tou avoid minimal cmbawvraopomoent to governmonte .

[f in the final analysis the accusationg are baseless, the truth

will out and the Coverment will be exXonerated.
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For its part, the Commission is obligated to report on the human
vights situationsz in States parties to the Convention. Hence, Article

41.g of the Convention provides:

Article 41

The main function of the Commission £hall be to promote

respect for and defense of human rights., In the exercise of
its mandata, it chall havae the following funrtions and powers:

B to submit an annual report to the General Assembly of
the Organization of American States.
3. Lastly, counsel for the Governmment objects to the Commission's
revealing the identity of the petitioner to the Court as a breach of

confidentiality, The raison _d'etre of the rule requiring that

petitioner's name be kept in confidence, unless expressly waived, is to
protect the petitionmer from Government reprisal and not to prevent judges
on the Inter-American Court from knowing all the facts of the case.
History shows that this rule is a good and necessary one aimed at
O protecting poreane and institutiong from goveruments and not from human
rights courts. I
The Commission further wishes to underscore the faet that its
conclusions were derived from based on an analysis of the merits of the
case. Based on its investigation and the evidence obtained. The oral
testimony, affidavits, and written proofs, which, taken as a whole,
corroborated one another, led the Comnission to the conclusion that state

agents were responsible for the human rights violationg in this case,
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It must be emphaszized that these cases were not based on Article 42

O e Ccommission’'s Kules oOf Pruue&ure, whiuh alluws a presumption of the
truth of the allegatious when a Government fails to rﬂsp«nnd to the
Commission's requests for information. In the instant case, while the
Government's responses were totally inadequate, the Commission did not
have to rely on an Article 42 presumption, because it had marshalled
sufficient evidence, obtained primarily through Lwo on-gite
investigations of the facts,

Exhaustion of Internal Remcdies

kil v wi wiealy =y

The Government argues that petitioners failed to exhaust internal
remcdics, The Commission’s position is that there were no internal

tecourses available to petitioners in this case, an exception to the rule

of the prior exhaustion of internal remedies as contemplated in Article

46,2,b of the Convention. That provision statos:

Article 46

il el gl

2. The provisions of paragraphs l.a and 1.B of this
article (requiring exhaustion) shall not be applicable wheun:

b. the party alleging violation of his rights has been
denied access to the remedies under domestic law or

has been prevented from exhausting them,
(Parenthesis added)

In a country in which 12 of its most prominent c¢itizens could be
killed in cold blood (see Commission's 1983 Report) by ranking members of

the Army and no investigation, arrests or prosecutions ensued and whore

the Military Police, a part of the National Army, acted as municipal
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police, it is absurd to insist that family members of a humble taxi
driver could reasonably be .required. to risk their 1lives and what:e#'er
their small vesources denouncing these crimes, seeking penal and civil
remedies in the country's courts. It is out of the question that common
citizens be expected to complain to the very military forces, in their
capacity as police. vho days earlier viclated the life and physical

integrity of the victim. Nor is it sufficient to say that there was a

Q | democratic government in Suriname at the time of the wviolaticong in the
instant case. Events of December 1990 demonstrate that real power in
Suriname continued to reside in the hands of the Army, an institution

which could and did recently change the government with a telephone call.

[t is axiomatic that for the rule of exhaustion of internal rcmedies
to be applicable, they must be swift and effective (gee Avrticle 46.2 of
the Convention). In Surinam& they wtre neither. Further proof of this
iz the amncgty decree promulgated by the Government on behalf of agents

guilty of human rights violations.
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PART IT

The Respective Roles of the Commission and the Court

The Goveronment argues both in its Excepciones Preliminares as well

ac ita Oeunter Mcmorial that tho Courkt ehould hold triale dr nnve of the

instant cases, that the Court should reexamine all evidence, call and
. hear all witnesses: in a word, act as trier of fact. The Government
further argues that the Commission should have refrained from reaching

any conclusion in these matters, since it does not possess the legal

authority to do so and should have kept all of its proceedings stricty

confidential.

To accept this thesis is to assure that the juridical protection of
hwnan rights in the inter~-American system will most certainly be

ineffective and inefficacious.

The Guvettiuout would argucs that in the Honduran casaec, the nnly
precedent available, the Inter-American Court acted as trier of fact with
the Commission in the role of a prosecutor or public ministry. This is
true only because of the peculiar nature of those cases. The Commigsion's
conclusions in the Honduran cases were based on Article 42 of the
Commigsion's Regulations, which as noted earlier gives rise to a

presumption of the truth of the allegations in instances in which
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governments refuse or fail to ceooperate with the Commission and provide

it with the information velated to the case in question. Since the

Commission had relied on the Article 42 presumption in arriving at its
conclusions in the Honduran cases, the Commission felt obliged to seck to
corroborate its finding by presenting witnesses and other proofs at
trial, and‘the: Court for 1its part, felt obliged to verify, on the basis

of this evidence, the Commission's findings.

It should be noted that in the Honduran cases there had not only
been no on-site visit by the Commission but also the Government of
Honduras initially refused to assist the Commission in its investigation

of the complaints in those cases,

Il Lhig prosentl casuvp, wiu the other handy 31t i important o
appreciate that the Commission's findingse are bdased on pain-staking
investigations. The Commission has not relied on Article 42 even though
the CGovernment's written respouses to the allegations herein have heen
totally inadequate. Fortunately, the Commission was able to interrogate

witnggses and even one of the victims in situ. Moreover, the Commission

has presented ecxteusive videotaped interviews and other information which

fully corroborate the Commigsion's conclusions.

It is the view of the Commission that ordinarily it is the

apptopriate finder of fact. The Commission is best equipped to perform

this fole, 1% dLone CoNalc e Jit—% e Investlgacvivun. CE cqual

o
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importance, it can take action soon after the events giving rise to a
contentious case, wherecas in the best of circumstances cases will not
reach the Court until at least two or three years after the commission of

the human rights violations,

Additional reasons point to this same conclusion. While short of
staff, the Commission is and will continue to be better endowed to

investigate cases and makce factual determinations than the Court.

Muteuvesr,y it is prulidbitively expensive to transport witnesoaoc and family
members from remote parts of this cnormous hemisphere to participate in

trials de novo. If each case brought beforc thig Honorable Court is

heard after the fashion of the Honduran cases, very few cases indeed will
ever be litigated before that body. If the Commission and Court are able
to process only an cxtremely minute fraction of the cases opened by the

former, our nascent system will surely fail.

The European system with its shorter distances, greater resources

and (of late) less serious human rights violations, has shown itself to

be quite pragmatic in processing cases, Witness the precedent Set in

stegle v. LUermany and Cltea 1N LHE LUHINISE LU 3 Nigius lal.

R N[ ]

But what of fairness, due process if you will, for the Covernment?
The Commission does not suggest that governments should be treated
unfairly. The Commission notes here that the Government, and this 1is

especially true in the iustant case, has had the best opportunity to
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investigate abuses of power by its agents. In the present matter, the
Government has had years to interview witnesses. Rather than conductiag

a seripus investigation, the Government engaged in a cover-up.

It is the considercd view of the Commission that for the sake of an
agile and respnnsiﬁc system, in ovrdinary cases such as the one at bar,
the Commission is and should be the determiner of the facts, "verifying

. facts' as provided for in Article 48.1.d of the Convention and stating

"Conclusions' as provided for in Article 50.

This doecs not mean the Commission wishes to be a court or a
tribunal. It does not claim competence or jJurisdiction or authority to
fix indemmities, order remedial actions by governments, etc. These

prerogatives belong exclusively to this Honorable Court,

Put another way, the Commission is the appropriate body [0 examine

evidence. It should do so using a kind of '"best evidence rule." Thus,

o for example it is unreasonable to suggest that testimony obtained by the
Commission from Maroons living in the bush should have been taken under

oath before a duly licensed notary public.
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If our system is to work it must be imbued with common sense. Each

part of the system must perform its Convention assigned tasks. The
nunber of cases must be increased to better reflect the volume of
violations taking place in our region and to help deter practices that

result in violations.

In the present CAZES, the Commission, following serious

o investigations, cﬂncluﬂed on the basis of the evidence that serious
violations of human rights wecre committed by agents of the Government of

Suriname and these violations not only went unpunished but were

¢covered-up by governmental authorities,

The Commission prays that the Court use its unique, binding

authority to oblige the Goverument of Suriname to make restitution and
take other meagures the Court considers appropriate to prevent the

recurrence of these violations.
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