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TO THE HONORABLE INTIiR-AMER [CAN COURT O~' IiUMAN RI(;IiTt;;

Oliver Jackman, delegate of the [nter-Ameriean Commission on Hurnar

Rights, with Edith Marquez and David Padilla of that body, and Claudie

Crossman, attorney for the victims and legal adviser to the Commission,

hereby respond to the Government of Suriname's procedural objections

contained in the Covernment's pleading entitled Exc_epc;ones Pr~l.imJnares

in Case N° 10.271, known as Asok. Cangaram Panday v , the Government of

Suriname,

This pleading, dated June za , 1991, was received in the, ,·,t3,riat

of the Commission in a legible form on July 12, 1991. For

the delay in receiving a legible copy of this pleading and t l e ',ysical

separation of the Commission's representatives (in Barbados, V"".e.uela

and the United States of America, respectively) and the abseq·· i\ ~?- - the

Commission's legal advisor (in Chile) during the period g,: r ,:. the

Commission to present thi s response, prompted the Commission

reasonable extension of time. The request for extension was denied.
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The arguments presented by Counsel for the Government can be

roughly divided into two categories. Tlte first consists of a serios of

picayune procedural matters that either have already been settled by

the Court or can be readily disposed of by a simple reading of the

relevant rules or by the mere application of common sense.

The second matter raised by the Government, however, is much more

s b.n if ieant. It Roes to the Question of the respective roles of the

commission and tho Court in this and future contentious cases.

Before addressing the very important second issue, let us dispose

of the first.

r ,.-
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Matters of Form--. ,. ". - '''''-'.- ...

1. Tho Government complains that the Commission's Memorial was not

signed. For the record, it should be noted that the Commission's

Memoria 1 was first sent to the Court at the end of March of 1991 by

facsimile with" cove," transmission sheet indicating that it was being

sent by this route (See Court's archives), In this regard, the

o
Conunission is of the conviction that there can be no doubt on tho part of

the Court or the other party as to the authenticity of the Memorial.

Furthermore, the Commission is absolutely convinced that the Government

hA~ ;n on WAY' nl:"PI1 h:1rmprl h" r.hp ConvniRRion's manner of comaunfcat Ina its

pleading to the Cour t ,

2. Representation of the Conillission and the victims. The

Government questions the right of the Commission to name members of its

secretariat as its delegates and also calls into question its capacity to

appoint the attorney for the victims as its legal adviser.

The Court's Rules of Procedure in this matter state in relevant part:

the parties shall be represented by agents who may have
the assistance of advo~ates. advisers, or any other person
of their choice.

Mticlo 21. RepreSentation of t~e .. .!<qmmission

The Commission shall be represented by the delegates whom
I\. dl!~l~IIiJ.l.-=:oi. Th~l)~ ,.h,.. l.;ts."te,s m.aYt if t.:.h.c;y 40 ,doh. hOV6

the assistance of any person of their choice.

, , .' I
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The delegates of the Commission were duly chosen by the Commission

itself in a timely way and this fact was communica.ted to the Gove rrunen t ,

For the sake of flexibility. the Commission designated a team of several

delegates including one of its members and the Executive Secretary and

Assistant Executive Secretary of its Secretariat. A similar approach was

telken in the IIond,.,lL-I1t1 disc.\ppcot"t....vc c ec o c c whell a. Commicci.on momber, Or.

Hilda Russomano and the Executive Secretary. Or. EdmundO Vargas Cllrrefio.

acted as co-delegates.

Again in the Honduran cases the C"nunillsion appointed legal advisers

who had been named as attorneys for the victims. In those cases the

o

Commission designated Juan Mendez, Jose Miguel Vivanco. Hugo Munoz and

Claudio Grollsman as legal advisers. The same Mr. Grossman has been named

legal couosel to the Commission in the instant case. The Court was duly

rlotified of this choice and made no objection.

Moreover. it should be noted that the trend in international human

rights practice in this matter is towards an even broader and more

flexible role for attorneyll for the victims. In the European system. the

Court changed its Rules to allow the victims or their legal

representatives to appear on their own before that body and to decide
•

independently of the Commission how they wish to present their case.

At some not to" distant point in the evolution "f our system. it is

to be hoped that a s i.m i La r deve lopmcnt; will lake place.
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1'"1I1al1y. dtl\! l"el.:nap", moot. i.l1\port.:.l~\tly,' ~c. lntlg :Ul the Commts s Lon is

g, peu-\;. t:.:LMO \>qd). ,.•h.:-",,:, m~R1h~r.c. 1ivp. and work in their respective

f"~ ..._~1"T"\a f"lnl1ntor';':u; :>Inrl hv necessity, devote most of their time to their

nwn Aff~;r~. it will be essential that the Con~ission's Secretariat play

A large role in the litigation of individual cases. So too wi th regard

to outside legal advisers. In order to attend to the demand for

litigation based on human rights violations. tbe col Labor at t.on or legal

0 advisers, either contracted or working 2!.(). !?onQ. as in trns case, 11.

necessary to enable the Conwission to nr mg cases UttCu.tt:: "1i~ CVU-L I..

liberal practice in. regard to represencat.1oll r~VUL~ v,h... tlms t rishto an4

in no way prejudices governments.

~ovp.rnments.

J. Non-t rans La t ton or enuexee , Tin.: Ovvernm.;;.n.t. .con'lpl~.l.iRC th!a~ e omo

language. l;ngl ish. Thoy woro later trancl~t~rl to ~p~riish

, o
The c.;omnl1SS loon t,.11 li1':o 1"

(Jovernment.

uoverrunent.· s li,lwyta. Lc2.~t.ly it ohQuld bo notod ..h~t F.nal ;f;h is widely

tJpQkc.n :i,,\ SUri(\3(n~iIl ....,hl]~ Q;l-..Aoi.c.h i.~ virtually unknown .

•
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For tho recor<J. t ne COIIU1lhiSivu, il.... '" ..,piri.t. of coop.'n'Ati('\n~ h:t~

sougllt to prest.!ul 11.:30 ple~din6<M in lhic Q~QO ton t-h,. r.Otll"'t in Spanish.

Tnt" llu4,,:wtl~lI'" 11kewio~ \,'il1 be pJ"Gr.oiiiontot'd tn thp f:olt.rt in that language in

~\.It: IWVl"i"-,3C. lIo~..c vo e , thic C!o.opor~t,1vP ftcdrit should not be interpreted

00 oooopt3.nCQ or $1""1'])1; .... ~,..~Ilc:.l by the Commission In the practice of

u~~I"'n" tn onlv nnp. of the of f Lc La l Languages of the Organhation. This

i" Thp. r.ommission insists that all four official languages are equally

members states. Their mother Languages vary. As a result, from time too
valid. The Commission's members and staff members come from various

time communi.cat Ions to anti pleadings before the Court will be done in

different official languages. In its many years of activities. the

Commission itself has never insisted that one official language De useo

to the exclusion of the others.

Matters of Law-",."." -. _._-

Commission used insulting or defamatory language? No. Did the Conunission

initially open this casc on frivolous or specious grounds? Violation ot

1. After a gr~tuitous lecture on bad faith and the insinuation

that the Commission had engaged in such. thc reader of the Government' •
•

o Excep'cio~e! .._Prelill!.Inare~. searches for a substantive complaint.

the right to 1He can hardly be considered ummpor ranc .

Has the

U 1U 1.11t::-

Comrnission make elCcess i ve , abnnrma 1 or unner.es~cu'y Ub~ 'If. 1 ,",0 I:'..:lo"'~c..·o ..,hon

/,;'
"", ' I ",}, ' .

.. ,., t·,.·".,-,;.;) ,
•

0,' ,'". r
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Wlla."" t.he •
ti)V:'1.1o: :l VO • .; nrnmlll Ate and ambiRuouS

Anti t.h., Government's failure or

a.-cfuo().1 to ~~.o.oh a Eri,gndly 'C,:»ttlpfIlAnt in this mat re r , despite the fact

'-h't;\lI!. tho "~""''';m~' FAm;l;p~ WF'!r~ intorei;ted and the Commissio1'l had duly

olaced itself at the disposal of the parties for such purpose?

The Government' s cia ims of abuse of law are unsupported by the

facts. It is totally inappropriate to say that the Commission proceeded

I
!

o
in an unse rIous way in this case, when the Government's own Human Rights

Institute has determined that there had been a human right vio rae ron ,

the Government considered the claims

shouldn't it have stated so in 'Lts t\rst commUlllcl".lull~ '-u l.he ev".....t ....~l..:-n?

MOl'eovert it mus t, be borne in mina tnat UUJ ClJIIllllltH,l\HJ. Le obligat.ed

to safeguard against abuses or :t\l\,tlOl'lLy ::s.udl .105 t;hooc cla:ltl\od by t.h.o

The Co_iuion shall consider inadmissible any
communicatlon SUOffiltteo UUatl:l' t\[.l.lL:l~b 44 u ... .c.~ lfl

• •pet>tl0n or

()
c. the statements of the petitioner or or tne sta,..

in"1"'A~" ~h"t the oe t t t Ion or cOIltlllunication is
manifestly groundless or obviously out of order; or

do. the pet1.t.1on Ut' l,.;UllUHU(Ll~"4.t.ion :La Dubut.al'\t.i::a.l1y thp

same as one previously s t ud l ed by the Commi.ssion or
by another internat rona; organlz". LvII.

the Convnission insists tnat nor n or

,,h ,'"' .....

'. ,.; .,",;
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The Government go" .. on to claim that the Conunissioll acted u1 t rll==:...•.

vires• in finding human rights v i.ol a t.Lons ill this case.

convention Article 50 is sut t rc renc to snow Lh~C. Lhc Ifttct" Amorioan

Commission on Humctll Rlghta ~cted properly.

Article 50- ~,- '. "--

o

1. If n Qc~~l~Mon~ tc not r~~~hpd~ thp- Commigsion
shall, within the time limit established by its Statute, draw
up 8 report .sc(ll11~ [\JL t.ll t.hc::. facb,lo ;:U"Ld ots-t<l"e ; t~

conclusions. If the report, in whole or in part, does not
represent the unanlmous agreemeul,.. ur I". he mocmbc'£'"A o£ t.h.o
CommicctQn.. 'lo.y mp."'lhji:>t" m::t.y ;:\tt:lCh to it a separate opinion.
The written and oral statements made by the parties in
ClL;~UL41i;l.llI..';'~ w..tt.h POol.-Q6ruph i.e of Art::i.cl.e LLA. AhAl1 ..... 180 be
attached to the report.

2. The report
concerned, which shall

sna r L oe
not be at

L1C11l~1IIJ.l".L~tJ, ,"v lohe.

liberty to publish it.

3. In transmitting the report, the COlNllission may make
sucn propcsa t s (,lUll L-=::I,.;.VIIUUCnuo,td.. Qn,1t 00 it. 0000 £i.t.

The Commission, nav mg dete ...mrueu Lhi'll.. Llu; Oovc;.rnmcnt. .....413 not:.

interested 10 a settlement:" drew UlJ C1 u;lIvJ:t on-d atC\tiC<l i.to ~c'n\(~1\",s:io"'4L

o
What meaning could Ltu:~ WUL4.1 "v.ouc I ue Looe " h4VO oth'H" thAn thPlt. thp.

(,;omm'tssion 18 no t. uilly i:1uLllvL14!:Ocal but. t."oquir~d by tho C'onV.:iootinn to mllke

a tlt1dlu¥, \'v ;::II, L l"c dot. .00001\1.0100. as: tQ whf"'thp.t'" there was a

v 1vlol:1. t.lvll. In t;.h<; io.otont. oo c e t:h.o CoMmi ~.qin.); followed the D'[,ocedul'es

.~t out. in A~t:.tol0 50 !,u\d t-h,.. r.nvornffiAot waS SO Informed , During the

o.pp ..o~imat4Cl;y t'.hroo nloll.th,; thAt f o l l owed , the Govertunent had exclusive

QCoCCDO ~o tn-':l' ftAmmlcc{nntc f"nTlf'11u;,ions and recommendations and did

It is i.ronic now that the (lovernment charac cer-f ees

t-hlilo (It'\lnrn;s:Aion l
,; I'u l fi l l.meu t of its treaty obligations as au abuse of law .

•

,:; ;;;';d;;;.,r:::1..t,i'a; .::·f,;;1'!:,Jii<> i~·;;ii'<%· ';'I c; i . ;,;"
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2, Nor is th~re any medt to the Government's content Ion that the

Commission appl ied a "doub Le snnc t ion" to the Government. A glance at

o

the CommiUion's last two Annua l Re por t s , Chapter IV, reveals that the

Commission merely continued to report on the status of this case. It

should be nored thnt the COlMli~~ioll has ncvc r published its Article SO

report on this case. Nor did it publish an Article 51 report in Chapter

III of its Annual Report, the Scc t i.on in which the CORwission customarily

publishes its resolutions on individual cases,

Thus, the instant case is completely distinguishable from the

individual case resolutions in Chapter IIi of the Conuuission's Annual

Report prior to being litigated before the Court.

The relevant question here is whether the publ Lcat ton of a status

report on an individual case in the Commission'S Annual Report somehow

harms the accused Government. The Commission insists that the Government

o has in no way been pre j ud iced. In what judicial system of the world

would a case such as this be considered confidential? It is absurd to

suggest that information 0" the human rights of individuals should be

kept completely confidential for years to the detriment of victims and

LhulL rj,1.lIIili~b bV c e tv ovoid min1.n\Gl <embo.'t:'rooomcnt to SQVo:t"11moot£.

If in the final aua Lys Ls the nccusat Ious "re baseless, the truth

will out and the covermcut will be exonerat.ed ,
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For its part, the Commiss ion is obligated to report on the human

rigbts sitW),tions in States parties to the Convention. lienee. Article

41.g of the Convent ion provides:

Article 41

The main function of the Conunission shall be to promote
respect for and defense of human r igbts. In the exercise of
{t:.o m<).r\do,to, it ch~ll h:a.vu thQ follow~ns fl1nt't;nn~ ~nt1 powers:

o
., .
g. to submit an annua l, report to the General Assembly of

the Ortanization of American States.

3. Lastly, couns e I for the Governmment objects to the Commission's

revealing the idelltity of the petitioner to the Court as a breach of

that• •reqUlrlngruletheofrais'?,,11 .... d 'etre-Theconfidentiality.

petitioner's name be kept in confidence, unless expressly waived, is to

protect the petitioner from Govel'nment reprisal and not to prevent judges

on the Inter-American Court from knowing all the facts of the case.

o
History shows that this rule is a good and necessary one aimed at

f"E'otQQting ["oY:"~onc: ~"A in~titl1tin'H:' from sove rumeat s and not from human

rights courts.

The Commission further wishes to underscore the f"ct that its

conclusions were de r Ived from based on an analysis of the merits of the

CS8e. Based on its investigation lind the evidence obtained. The oral

testimony, affidavits, and written proofs, whiCh, taken as a whole,

corroborated one anot.he r , led the Canvllission to the conclusion that state

agents were responsible for the human rights violations in this case.
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It must be emph,,,,ized that these cases were not based on Article 42

01 me l,;ommisSion'S aut es or :rroc~ciu['ldt wltlc.:h n.l1u~l:3o d tJLC'4IU.nlpti.On of the

truth of the allegations when a Government fails to respond to the

Commission's requests for information. tn the instant caae , while the

Government's responses were totally inadequate, the Commission did not

have to rely 00 an Article 112 presumpt Ion , because it had marshalled

investigations of the facts.o
sufficient evidence, obtained primarily through two on-site

Exhaustion of Internal Remedie~....._.-_._._.
The Government argues that petitioners failed to exhaust internal

remedies, The Commission's
. ,

pnR1l1.01l is that there were no internal

r ecourses available to petitioners In this case. an exception to the rule

of the pr Ior exhaustion of Lnte rna l remedi"" as contemplated in Article

46,2,b of the Convention. That provision states:

Article 46--
2.

article

b.

The provisions of paragraphs l.a and l.b of this
(requiring exhaustion) shall not be applicable when:

the party alleging violation of his rights has been
denied access to the remedies under domestic law or
has been prevented from eXhausting them.
(Parenthesis added)

In a country in which 12 of its most prominent citizens could be

killed in cold blood (see Con~ission's 1983 Report) by ranking members of

the Army and 00 investigation, ar r ..~ts or prosecutions ensued and whore

the Military Police, a part of the National Army, acted as municipal

!'
r

I ,," ...
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- ,.,

o

police, it is absurd to insi~t that family members of A humble taxi

driver could reasonably be required to risk their lives and whAtever

their small resources denouncing these crimes, seeking penal and civil

remedies in the country's courts. It is out of the question that common

citizens be expected to complain to the very military forces. in their

capacity as police, who days earlier violated the life and physical

integrity of the victim. Nor is it sufficient to say that there ,,>is a

democrat ic government in Suriname at the time of the violations in the

Events of December 1990 demonstrate that real power in

Suriname continued to reside in the hands of the Army. an institution

which could and did recently change the government "ith a telephone call.

It is axiomatic that for the rule of exhaustion of internal remedies

to be applicable, they must be swift and effective (see Article 46.2 of

the Convention). In Suriname they were neither. Further proof of this

o

is the amnesty decree promul gat.ed vby the Government on behalf of agents

guil ty of human rights violat ions.
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o

The Government argues both in its Excel!.£J'?Il!H!. l'reli'!l~pa~es as well

GO i~. Oo~ntcr M~mo~ial that tho Cou~~ ehould hold ~r1Al~ rl~ noVO of thr.......-
instant cases, that the Court should reexamine all evidence, call and

hear ,a11 witnesses: in a word, act as trier of fact. The Government

o

further argues that the Commission should have refrained from reaching

any conclusion in these matters, since it does not possess the legal

authority to do so and should have kept all of its proceedings striety

confidential.

To accept this thesis is to assure that the juridical protection of

hwmon rights in the inter-American system will most certainly be

ineffective and Lnef f Icac Ious ,

precedent available, the Inter-American Court acted as trier of fact with

the Commission in the role of a prusecutor or public ministry. This is

true only because uf the peculiar nature of those cases. The Commission's

conclusions in the Honduran cases were based ou Article 42 of the

COlll1lission's Regulations, whi<:h as noted ear l Ier gives rise to a

presLUnptlon of the truth of the ,.lleglltlons in I.nstances in whIch
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governments refusc or fail to cooperate with the Commission and provide

it with thp. lnf(~rm~tinn r e l a t ed to the case in Question. Since the

o

Conunission had rel icd on the Article 42 pcesumptLon in arriving at its

conclusions in the Honduran cases, the Commission felt obliged to seek to

corroborate its finding hy presenting witnesses and other proofs at
•

trial, and the Court for its part, felt obliged to verify, on the basis

of this evidence, the Commission's findings.

It should be noted that in the Honduran cases there had not only

been no on-site visit by the Commission but also the Government of

Honduras initially refused to assist the Commission in its investigation

of the complaints in those cases.

•
- L ~o' L L~ .. 1.mpor~t'n","

o

appreciate that thc Conunis s Lon ' s findings are based on pain-staking

investigations. The Commission has not relied on Article 42 even though

the Government's written responses to the allegations herein have been

totally inadequate. Fortunately, thc Coireuis s Lon was able to interrogate

witnesses and even one of the victims !)1. situ. Moreover, the Comrnission

has presented cxtensive videotaped interviews and other information which

fully corroborate the Commission' s conclusions.

It is the view of the Commission that ordinarily it is tile

appropdate finder of fa<:t. The Commds s ion is best equipped to pe rf o rm

th1S rolc. It alone coucucvs I)U-S.lU':: of o,,\ual

, .,
,

, <; .. ,;~
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importance, it can take ac t Lon soon af t e r the events giving to ~

contentious case, whereas in the best of circumstances cases will not

reach the Court until at least two or three years after the commission of

the human rights violations.

Additional reasons point to this samc conclusion. While short of

investigate cases and make f ac t ua l determinations than the Court.o
II toff , the Cotmlission is and will

,
cont mue to be better endowed to

MUlt;;:UVt::.t. 1\, 1:5 ... .Lvld,ld.Ll ... c:l,r eXf'enc;.ve t.n t.ro.1l.sport wlt.noo40c ~od Earn:lly

members from remote parts of this enormous hemisphere to part Ictpate in

trials de novo. If each case hrought before this Honorable Court is

o

heard after the fashion of the Ilonduran cas"s, very few cases indeed will

ever be litigated before that body. If the Commission and Court are able

to process only an extremely minute fraction of the cases opened by the

former, our nascent system will surely fail.

The European system with its shorter distances, greater resources

and (of late) less serious human rights violations, has shown itself to

be quite pragmat Lc in processing cases. Witness the precedent set in

=:;.teele v. ~~~~·9.Y. ana c i ren 1.11 \.Uf:::l \"UIIUIl1.tiboiJ.UI1:si 1·1tfUlv"tdL.

But what of fairness, due process if you will, for the Government?

The Commission does not suggest that gove rnmeut s should be treated ,

unfairly. The Commiss ion notes here that the Government, and this •1S

especially true in the Lns t an t case, has had t he best opportunity to

,
- . " .
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invest igate abuses of power by its ageuts , In the present matter, the

Government has had years to • • •Intervlew wltne~$es. Rather than conducting

o

a serious investigation, the Government engaged in a cover-up.

It is the considered view of the Commission that for the sake of an

agile and responsive system, in ordinary cases such as the one at bar,

the Commission is and should be the determiner of the facts, "verifying

facts" as provided for in Article "8.1.d of the Convention and stating

"Conclusions" as provided for in Article 50.

This docs nnt mean the C01lllliission wishes to be a court or a

tribunal. It does not claim competence or juriSdiction or authority to

fix indemnities, order remedial actions by governments, etc.

prerogatives belong exclusively to this Honorable Court.

These

Put another way. the CommiRsion is the appeopr ra ce OO<lY to exann.ne

for example it is unreasonable to suggp.st that testimony obtained by theo
evidence. It should do so using a kind of "best evidence rule." Thus,

Commission from Maroons living in the bush should have been taken under

oath before a dUly licensed notary public.

o

; "". ,
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If our system is to work it must be imbued with common sense. Each

part of the system must perform its Convention assigned tallks. The

number of cases must he increased to better reflect the volume of

violations taking place in our region and to help deter practices that

result in violations.

investigations, concluded on the bas Ls of the evidence that seriouso
In the present cases, the COllUl1ission. following serious

violations of human rights were cunlll\itted by agents of the Government of

Suriname and these v Io l a t i.ons not only went unpunished but were

covered-up by governmental authorities.

The Commission prays that the Court use its •umque , binding

o

author ity to oblige the Government of Sur i name to make restHut ion and

take other measures the Court consioers appropriate to prevent the

recurrence of these violations.

49lH
,

,
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