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SEPARATE OPINION OF JUDGE CHARLES N. BROWER

1. 
I share the views expressed by a distinguished Judge Ad Hoc of the International Court of Justice regarding the role of the Judge Ad Hoc: While “exercis[ing] his powers impartially and conscientiously,” he has
the special obligation to endeavour to ensure that, so far as is reasonable, every relevant argument in favour of the party that has appointed him has been fully appreciated in the course of collegial consideration and, ultimately, is reflected – though not necessarily accepted – in any separate or dissenting opinion that he may write.

Hence I write, initially, for the purpose of discharging the latter, public part of my duties.  I write as well, however, to suggest a further basis of the Court’s jurisdiction here in respect of acts antedating July 27, 1993, the date of Bolivia’s acceptance of the Court’s contentious jurisdiction pursuant to Article 62(1) of the Convention.

2. 
As to the first, I have joined fully in the Judgment, since I find it, as a whole, and considering all of the circumstances, to be correct and equitable.  It respects the laudable facts of Bolivia’s unreserved acceptance, from the very beginning of proceedings before the Commission,
 of responsibility for the acts giving rise to this case; its express written apology addressed to the mother of the victim; the candor with which it has addressed the difficulties that have been encountered as regards the investigations conducted in Bolivia; and its preparedness to enter into discussions looking towards an amicable settlement of reparations, an offer regrettably not taken up by the victim’s family.  It is evident that Bolivia would have preferred that the remedies ordered in this Judgment be substantially more modest in both scope and degree.  I am satisfied, however, viewing the matter “impartially and conscientiously” as I am bound to do,
 that the developed jurisprudence of the Court, applied to the entire record before it in this case, could not have contemplated less.

3. 
As to the second, it will be recalled that in the Blake Case,
 as here, the disappearance of the victim antedated the State’s formal acceptance of the Court’s jurisdiction.  Unlike Bolivia in the present case, however, that State asserted that the Court lacked jurisdiction as a result.  The Court concluded that such objection was “without merit insofar as it relate[d] to effects and actions subsequent to” the State’s acceptance of jurisdiction, and hence that the Court was “competent to examine the possible violations which the Commission impute[d] to the Government in connection with those effects and actions”.

4. 
In the present Judgment the Court, after noting the same jurisdictional point, has resolved it on the same basis as in the Blake Case.  In doing so, it has drawn additional strength both from the fact that Bolivia has chosen not to raise any objection to jurisdiction, and from the fact that the Constitutional Court of Bolivia recently has confirmed, in respect to the very facts under consideration here, that “unlawful deprivation of liberty or unlawful detention …is a permanent crime”( as to which any applicable statute of limitations begins to run only when such crime has ceased, i.e., upon the detained individual being restored to liberty (para. 72).

5. 
While, as I see it, the Court has acted correctly in this regard, I believe that it should have founded jurisdiction over this entire case also on the broader principle of forum prorogatum, i.e., Bolivia’s “voluntary and indisputable acceptance of the Court’s jurisdiction”
 through “the tacit consent of the parties, deduced from their conduct in pleading to the merits of [the] claim … without raising the question of jurisdiction”.
  Here the jurisprudence and practice of the International Court of Justice and its predecessor, the Permanent Court of International Justice, excellently collected and explicated by Rosenne,
 is instructive:

The Court, taking a broad functional and teleological view of [its] Statute, … “cannot hold to be irregular a proceeding which is not precluded by any provision” in the texts governing the working of the Court.

In consequence, the principle applies to perfect jurisdiction ratione materiae, as in the present case, as well as ratione personae.

6. 
Surely acceptance of jurisdiction by this Court on this basis is not “precluded by any provision” in the Convention, the Statute of the Court or its Rules.  Article 62 of the Convention basically parallels Article 36 of the Statute of the International Court of Justice.  Article 62 (3) of the Convention provides that

The jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration …, or by a special agreement.

Similarly, Article 36(1) of the Statute of the International Court of Justice states that the “jurisdiction of the Court comprises all cases which the parties refer to it”, as well as others not here relevant, and in Article 36(2) and (3) specifies formal declarations and special agreements as the ordinary means of accepting jurisdiction, likewise without designating them to be the exclusive such means. 

7. 
Equally, nothing in the Rules of either Court “precludes” acceptance of jurisdiction based on the principle of forum prorogatum.  Article 33(1) of the Rules of Procedure of this Court does not include any requirement that a basis of jurisdiction be articulated in an application to it.  The “brief containing the application shall indicate” only

the parties to the case; the purpose of the application; a statement of the facts; the supporting evidence, specifying the facts on which they will bear; the particulars of the witnesses and expert witnesses; the legal arguments, and the conclusions reached ….

Only after the modern advent
 of the principle of forum prorogatum were the Rules of Court of the International Court of Justice amended to include in Article 38(2) the requirement that “[t]he application shall specify as far as possible the legal grounds upon which the jurisdiction of the Court is said to be based”. (Emphasis added.) That the phrase “as far as possible” was intended, as Rosenne confirms,
 as a desideratum only, leaving intact the principle of forum prorogatum, is obvious from the provision of Article 38(5) setting out the administrative procedures to be followed when “the applicant State proposes to found the jurisdiction of the Court upon a consent thereto yet to be given or manifested by the State against which such application is made …”

8. 
Finally, as litigants before the International Court of Justice relying on the principle of forum prorogatum have been quick to point out, that principle is compatible with, if not actually mandated by, the rule laid down in Article 36(3) of the Charter of the United Nations “that legal disputes should as a general rule be referred by the parties to the International Court of Justice,” which in turn is a specific application of the broader imperative, recorded in Article 1(1) of the Charter, “to bring about by peaceful means … adjustment or settlement of international disputes …”

9. 
I appreciate that this Court, so far as its jurisprudence indicates, never heretofore has addressed, or been called upon to address, the possibility of its being a forum prorogatum.  That being the case, a certain reticence to do so now, when it does not appear to be necessary, is understandable.  Caution no doubt is appropriate, as a general matter, given that the principle is not without its critics.
  I would have thought, however, that any concerns would have been allayed by Bolivia’s immediate and complete acceptance of its international responsibility, based on admission of the facts alleged, leaving only measures of reparation in dispute.  Hence I am constrained to present the issue, believing as I do that invocation by the Court in this case of the principle of forum prorogatum, in addition to the basis on which it (quite properly, in my view) does rely, would have rendered the Court’s assertion of jurisdiction over the entire case even more unassailable. Moreover, it would have set an important precedent further clarifying for States Parties to the Convention the foundations of the Court’s jurisdiction.  As it is, however, these observations must serve simply as an invitation to future discussion.

Charles N. Brower

Judge ad hoc
Manuel E. Ventura-Robles

Secretary

� 	Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Provisional Measures, Order of 13 September 1993, I.C.J. Reports 1993, p. 409 (separate opinion of Judge Lauterpacht).





� 	American Convention on Human Rights, hereinafter “the Convention”.





� 	Inter-American Commission of Human Rights, hereinafter “the Commission”.





� 	Pursuant to Articles 10(5) and 11 of the Statute of the Court I have taken an oath to “exercise my functions as a judge honorably, independently and impartially …”





� 	I/A Court H.R., Blake Case, Preliminary Objections, Judgment of July 2, 1996. Series C No. 27.


� 	Blake Case (Preliminary Objections), para. 40.





( 	Non – official translation of the author, for the purposes of this opinion only.





� 	Corfu Channel Case, Judgment on Preliminary Objection: I.C.J. Reports 1948, p. 27





� 	Rosenne, Shabtai. The Law and Practice of the International Court, 1920 – 1996, (3rd Edition) Volume II Jurisdiction, Martinus Nijhoff Publishers, The Hague, The Netherlands, 1997, p. 714, referring to the Corfu Channel Case, Judgment of April 9th, 1949: I.C.J Reports 1949, p. 25. See also Mavrommatis Case as quoted by Rosenne, p. 699:





It seems hard to deny that the submission of arguments on the merits, without making reservations in regard to the question of jurisdiction, must be regarded as an unequivocal indication of the desire of a State to obtain a decision on the merits of a suit ….





A fortiori, Bolivia, having expressly admitted the factual allegations in this case and accepted fully its international responsibility for their consequences, could not possibly be understood otherwise than as submitting to the Court’s jurisdiction as regards the entire case.





� 	Rosenne, pp. 695 – 725.





� 	Rosenne, p. 708, quoting the Corfu Channel Case (Preliminary Objection) 1948, p. 28.  See also Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections, Judgment, I.C.J. Reports 1996, pp. 620 - 621.


� 	Rosenne, pp. 707 – 708.





� 	Rosenne (p. 696) traces the principle to Roman law.





� 	Rosenne, pp. 702 – 705.


� 	See, e.g., Ambatielos Case and Anglo – Iranian Oil Co. Case as discussed by Rosenne, pp. 708 – 712.





� 	Thus Rosenne, albeit referring to the highly “political” Anglo – Iranian Case Oil Co., in which the Security Council also was involved, observes (p. 711): 





The possibility of grave political consequences may indicate the need for restraint on the expansionist tendencies inseparable from the very notion of forum prorogatum.





Further (pp. 724 – 725):





…[T]he Court has created an imposing doctrine which seems to be at some variance with the political attitude of certain States towards what ought to be the basis of the Court’s jurisdiction.





*      *


*





…[H]esitation over the practical wisdom of the Court’s attitude is necessarily strong and,


 so far, unresolved.





