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REASONED OPINION OF JUDGE A.A.CANÇADO TRINDADE*
1.
By means of the instant Judgment in Bulacio versus Argentina, to which I have concurred with my vote, the Inter-American Court of Human Rights has ruled on a case that clearly reflects the hazards of the human condition and the importance of the realization of justice and guarantees of non-recidivism of facts that are injurious to human rights, as a measure of reparation.  Given the importance of the matter addressed by the Court, I feel it imperative to state, in the instant Separate Opinion, my personal reflections on it.  

2.
As stated in the proceeding before the Inter-American Court, the father and mother, son and daughter, constituted a family, like so many others, of simple and hardworking people,
 and, quite probably, happy perhaps without being aware of it. They lived their daily routine, joined by ties of affection that make life more worth living. This unburdened and unmysterious daily life lasted until the day in which destiny made this united family, well reconciled with life, face a harsh test. 

3.
One night the son, on his way to a music concert, was caught in a massive detention and beaten by agents of the public authority. When he died, a week later, he took with him the expectations that his family had in him, as the first-born son and an excellent student.  Grief over the loss, under these circumstances, of the beloved one, made more acute by insensitivity of the public authorities and impunity of those responsible, had a devastating impact on the whole family.  It soon became unbearable, to the point that the household disintegrated and the three survivors were thrown into depths of unending sadness.

4.
Grief over the irreparable loss led the father to try to flee from reality, leaving behind his home.  The attempt to begin a new life, with two children born from a new relationship, did not lessen his grief. He lost his job, and he survived three attempts to commit suicide.  After suffering two heart attacks and undergoing a heart operation, he died nine years after the death of his son, from which he never recovered; he was finally able to rest, as he no longer wished to continue living,
 or surviving his beloved son.

5.
The daughter, who was very young and saw her brother as a role model, fell into a state of depression, and twice tried to commit suicide.  She now lives with her mother, in a state of seclusion, unable to establish new affective relations, to study or to work; she is the custodian of family life, or what is left of it, so that no one else dies.  The mother suffered a deep and protracted depression, and today she shares with her daughter the weight of memories of lost happiness, and the passage of days burdened with an inescapable void.  Other close relatives –such as the grandmother- also showed patterns of depression.

6.
Is this the plot of the recently discovered fragments of a new tragedy by Aeschylus, Sophocles, or Euripides, added to those already constituting that legacy and indelible repository of the teachings of the Ancient Greeks for all humanity?  They might well be, but this is instead a contemporary tragedy –that of youth Walter David Bulacio and his family-, one of the many that occur every day in the brutalized world of our times, branded by indiscriminate violence and perpetuated impunity. 

7.
At the public hearing before the Court, the mother described their suffering as “very tragic,”
 as a consequence of which the whole “family truly collapsed,” in face of what happened to their beloved son (and brother).
 The circumstances of the instant case, which reveal better than most how fragile the human condition is, pose an inevitable and disturbing question:  how can we assess the role of the Law, and of reparations to victims, in a tragic and irreversible situation such as this one?  This question leads me to certain personal reflections, which I wish to express in this Separate Opinion, without claiming to have found a fully satisfactory answer to it.


I. 
The Fragility of the Human Condition

8.
Human suffering is perpetual, while the facts and the victims change, from one generation to the next.  So much so that in the 5th century B.C., in his Oedipus King,
 Sophocles - opposing destiny- clear-sightedly warned that one must never say that one is happy until one has gone over the extreme limit of a life free of grief. Likewise, in his Ajax, Sophocles once again warned that one only knows what one has seen or lived, but no one can foresee what is yet to come nor one’s end.
  Like in the Greek tragedies that were the expression of a given historical moment, that of 5th century Athens, the tragedies of our times demonstrate that devastating grief, surrounded by mystery, can invade one’s daily life at any moment. Doing so can also affect beloved ones with whom one personally shares harmonious relations, undermining their protection in face of a truly irreparable loss.

9.
As shown in the instant Bulacio case, premature and violent death of a beloved one, in a family where feelings are valued, entails deep suffering shared by all.  Under these circumstances, the fact that a beloved one is no longer there is as if everything were lacking, and it truly is; suddenly, everything is deserted.
  And it has always been so.  Tragedy has been present throughout the centuries. And why? Tragedy –this was said many centuries ago- is an imitation of action and of life.
  Truly, for so many human beings who have experienced utmost adversity (misfortune), life entails tragedy, and tragedy is the imitation of life (the mimesis of the Ancient Greeks). Harsh reality is recreated and incorporated within each person. 

10.
We do not always understand reality, and we only know certain aspects of it, grasped by the spirit, with the aid of imagination. Thus, everyone has his or her own interpretation of reality, and there is very little that we can know. The Law itself, contrary to positivists’ assumptions, still has much to learn from other branches of human knowledge –especially, in my view, from literature and the arts, which prepare us to face the enigmas and mysteries of life, such as the violent death of our beloved ones.

11.
The Law involves, in my view, a system not only to regulate human relations but also, based on the values it contains, for emancipation.
 Insofar as it is open to the perennial teachings of literature, it sets itself free from the pretension of legal “scientificity,” which removes it from the reality of daily life. It opens itself to humanist values present in literature, and it sets itself against the cold “rationality” of juridical positivism and of allegedly “legal-scientific” analysis. The Law itself thereby expresses, with aid from the humanities, the principles and values that must guide human relations and existence.  The Law, thus enriched, establishes close links with the reality of each one’s life. 

12.
Tragedy has accompanied human beings over the centuries. It has reflected key traits of human experience and fragility.  Human beings have identified with it over the centuries.  By consistently evoking grief and compassion, tragedy reveals much regarding human beings and about the hidden depths of life.  Human condition –as one can clearly see, for example, in Homer’s beautiful epic (and tragic) poem, the Iliad-
, is marked especially by deprivation, and the vision that happiness can hardly be total and lasting, as human beings must endure their own finite nature,
 without knowing what tomorrow has in store for us.

13.
In its unending current relevance, tragedy gives the impression that it can happen to anyone, as it actually does, and –as I pointed out in my Separate Opinion in the “Street Children” case (Villagrán Morales et al. versus Guatemala Case, Reparations, 2001, para. 7)- it can happen at any time in life (to children, youths, adults, the elderly). It is, therefore, timeless, in more than one sense.  It portrays the extreme fragility of the human condition.

14.
In the instant case, as in so many others, the feeling of tragedy has invaded -and has become embedded in- the lives of the survivors.  Only one who has experienced tragedy knows what this means. And over the centuries (from the 5th century B.C. to the 21st century) this feeling has been present in all sorts of human thinking.  It has been noted that the feeling of tragedy:

"envahit la littérature et la philosophie, il infeste le subconscient. (...) La tragédie, c'est le récit d'une expiation (...). La figure tragique représente l'expiation du péché originel, (...) le péché d'être né. (...) Si vraiment une culpabilité pèse sur nous, (...) si vraiment il n'y a point de rédemption, alors ce n'est pas la mort, c'est la vie qui est l'expiation"
.
15.
In the subject matter of Greek tragedy itself there is a special identification of an as yet indeterminate juridical thinking, still in the process of elaboration, and the coming together of human acts and the designs of divine powers, also known as destiny.
 Despite lacking autonomy and control over his own life, the individual was already affirmed as a legal person in the 5th century B.C., the age of classic tragedies.
   

16.
In the midst of the violence portrayed in the tragedies of the 5th century B.C., there was a noteworthy concern over justice and the law, precisely to end violence. The message was clear, and it remains current at the start of the 21st century: we must reject violence and tyranny, and we must practice justice
 (cf. infra). It is part of human nature –warned Sophocles in his Filoctetes- to “always be subject to threat and danger.”
 The extreme vulnerability and inevitable fragility of human beings must awaken feelings of solidarity in everyone.
 


II. 
From Fragility to Human Solidarity.

17.
The Ancient Greeks were able to transform this enormous fragility of human nature into a source for the moral grandeur of human solidarity; their humanism was constructed precisely on the basis of recognition of the extreme fragility of human nature.
 This recognition, in turn, entailed a spirit of human solidarity and development of an awareness of the duty of humanity with respect to victims (of violence and misfortune).
 We express this duty today in the obligation to make due reparations to victims (cf. infra).

18.
There are different degrees of human suffering, while there are no uniform criteria for its measurement.  Each individual is an unfathomable universe in him or herself.  There are types of suffering that tend to diminish over time, and some trust the anesthetic effect of the passage of time.  There are those who deem that forgetting is a defense against the harsh reality of the facts, as in Thomas Becket’s premonition at Canterbury, in face of his imminent suffering:

"You shall forget these things, toiling in the household,

You shall remember them, droning by the fire,

When age and forgetfulness sweeten memory

Only like a dream that has often been told

And often been changed in the telling. They will seem unreal.

Human kind cannot bear very much reality."

19.
Ultimately, between the constant intrusion of “tomorrow” in one’s every day life, and the fleeting escapism of “yesterday,” “Life's but a walking shadow..." (as the Shakespearean soliloquy in Macbeth regrets).
 Yet how can we deny that there is also suffering that leaves open emotional scars that are indelible and incurable, and that even resist erosion by time?  Suffering is the immediate revelation not only of the universal condition of human beings, but also of one’s own awareness.

20.
In point of fact, I cannot see how one could argue that reparations to victims of human rights violations are able to end their suffering.  The victims of tragedy are acutely aware, more than anyone else, of the irreparable nature of the loss or damage. As Cornélie, P. Corneille’s character in La Mort de Pompée, stated so precisely,

"La perte que j'ai faite est trop irréparable;

La source de ma haine est trop inépuisable;

À l'égal de mes jours je la ferai durer;

Je veux vivre avec elle, avec elle expirer."
  

21.
In effect, how can we consider reparation of damage in face of the tragedy of a whole family destroyed by the violent death of one of its members, the young son (and brother)? What is the true scope and effect of reparations in a situation such as that of the instant case?  Contrary to the assumptions of the followers of juridical positivism, it is not irrelevant to invoke, in this context, the teachings of universal literature; this is an area (reparations due to victims) where the Law still seems to be in its early childhood, and it still has much to learn form other branches of human knowledge (psychology, philosophy, humanities in general).

22.
Rationalism and so-called “realism” attempted, in vain, to end tragedy; there were unable to, because since times long past human existence has been accompanied by irrationality and brutality. In tragedy there is no visible space for reparations, or “compensations” of various types, that seek to end human suffering. From this angle, the loss is truly irreparable, and one must live with it, with the emptiness.  The desperation of Euripides’ Hecuba (423 B.C.)can be expressed in the same manner by mothers who have lost their children to human violence over the centuries:

O my son, child of a luckless mother, what was the manner of thy death? 

what lays thee dead at my feet? 

Who did the deed?

Hecuba’s desolation, in the 5th century B.C., can be expressed, precisely in those same terms, at the end of the 20th century and the dawn of the 21st, by the mothers of children victimized by longstanding human brutality in the cases heard by this Court (such as, for example, the instant Bulacio case, or the Castillo Páez case, or the Villagrán Morales et al. case).   


23.
As I reflected in my Separate Opinion in the Villagrán Morales et al. versus Guatemala case (“Street Children” case, Reparations, 2001), 

“Human suffering has a dimension which is both personal and social. Thus, the damage caused to each human being, however humble he might be, affects the community itself as a whole. As the present case discloses, the victims are multiplied in the persons of the surviving close relatives, who, furthermore, are forced to live with the great pain inflicted by the silence, the indifference and the oblivion of the others.” (para. 22)  

24.
To seek to make the consequences of violations cease may seem, in certain cases, wishful thinking. As an expert witness stated at the memorable March 6, 2003 public hearing in the instant Bulacio versus Argentina case,
 while the person who loses his or her spouse becomes a widow or widower, and one who loses a father or a mother becomes an orphan, languages (other than Hebrew) have no similar term to refer to the father or mother who loses a son or daughter. The only term that refers to this situation (in Hebrew) translates into “the idea of a dejectedness of the soul.”
 

25.
This semantic gap is due to the intensity of this grief, which makes the languages avoid giving it a name; grief in certain situations is so intense and unbearable that they "have no name for it".
 It is as if no one dared to describe the condition suffered by those persons.  In the conceptual framework of what is called –perhaps inadequately- “reparations,” we face a truly irreparable damage.  Restitutio in integrum is impossible with respect to violation not only of the fundamental right to life but also, in my view, of other human rights such as the right to humane treatment.
 Under circumstances such as those being considered here –among many others- reparations for human rights violations only provide the victims the means to attenuate their suffering, making it less unbearable, perhaps bearable.

26.
Aeschylus evoked, precisely, “learning through suffering” (to which the chorus refers in his Agamemnon.
) Reparations thus maintain their significance (cf. infra). They help the survivors live with their grief. And this is a learning process that is renewed every day –but this learning also has its limits.  Tragedies, which have survived rationalism, express regret for inhumane treatment and the resulting waste; in tragedies, there is no way to avoid responsibility, and there are no means of compensation.
 Nevertheless, tragedies are also concerned with the need for justice,
 and, from early on, they have also entailed a certain ritual to honor the deceased.


III. 
Reparatio: The Reaction and Intervention of the Law

27.
What is the role of the Law in these borderline situations? Who could have foreseen that, when he left his home to attend a music concert, youth Walter David Bulacio was heading toward his death? Who could have foreseen that, when he left his house and as he walked  unaware down the street, youth Ernesto Rafael Castillo Páez
 was also heading toward his death? For the parents of Walter David Bulacio, of Ernesto Rafael Castillo Páez, and of so many other youths who have been the fatal victims of violence and about whom we have no information, what meaning can life have in face of this irreparable damage? I simply cannot find an answer to this question within the restricted sphere of the Law, unless we link it to the teachings of the humanities.  Regarding the designs of destiny, we have already been warned that:

"in general we are only able to comprehend the deepest and most hidden truths by means of images and metaphors. (...) This hidden power (...) can only lie (...) in the mysterious enigma of our own interior being, since ultimately, the alpha and omega of all existence has its abode within ourselves."
 

28.
In face of the agony of those who have been devoured by the force of cruel destiny, the chorus in Greek tragedies laments its fate, but also stating warns and lectures the survivors. However, we do not stop then: there is a point at which the Law does intervene.  If, on the one hand, misfortune can be attributed to determinism or fatalism (e.g., leaving home to attend a music concert, without knowing that one is walking toward one’s death), on the other hand there is an element of human intervention that cannot be diminished (e.g.,violence that causes the death of defenseless, innocent persons).

29.
Not everything is, therefore, the result of acts of the gods or of chance, nor is everything the blind force of destiny; there is also human intervention in the consummation of the tragedy. The fact that Walter David Bulacio (in the cas d'espèce) and Ernesto Rafael Castillo Páez (in the other case heard by the Inter-American Court), in their youthful years of dreams and life projects, suffered shortly before their sacrifice the extreme violence with which human beings are capable of treating each other, is certainly unacceptable.

30. 
It is here that the Law intervenes, to halt the cruelty with which human beings treat their fellow men or women. In light of this, it is here that the Law intervenes, to affirm its own prevalence over brute force, to attempt to organize human relations on the basis of recta ratio (natural law), to mitigate human suffering, and thus make life less unbearable, or perhaps bearable –understanding that life with suffering, and solidarity, is preferable to non-existence.

31.
It is here that the Law intervenes, to reconcile the surviving victims with their fate, to free human beings from brute force and revenge.  In classical Greek tragedy, the Law still flourished, in statu nascendi, at the polis, as an emanation of human awareness. The boundaries between destiny and free will were not yet clearly defined, and the legal system of responsibility would only take shape and gradually become institutionalized in a subsequent historical period.  In the history of the Law, reparations arise and take on a definite form precisely to leave revenge, private justice, behind.  The corrosive power of the latter, destructive of the social fabric itself, is fully expressed in Greek tragedy and, before that, in Homer’s impressive Iliad.
32.
This is, in my view, the original meaning of reparations, when public justice overcame private justice, and public authority reacted against the violation of human rights, thus providing satisfaction to the victims or their next of kin.  The vicious circle and the chain of revenge is broken and overcome: we evolve from Agamemnon’s bloodied tunic to the final civic procession of Euminides, the last work of Aeschylus’ trilogy Oresteia.
 Public justice replaces private revenge.

33.
This explains the importance of the realization of justice.  The juridical order (both domestic and international) sets itself up to oppose violent acts that breach human rights, to ensure that justice prevails and, thus, to provide satisfaction to the direct and indirect victims.  In his work on L'Ordinamento Giuridico, originally published in 1918, the Italian philosopher of the Law, Santi Romano, argued that punishment is not attached to specific juridical provisions, but rather is inherent to the juridical order as a whole, operating as an “effective guarantee” of all subjective rights protected by said order.
  

34.
Without the realization of justice there are not even traces of human solidarity, and Hecuba’s expressions of desperation (from the 5th century B.C.) and those of Cornélie (from the 18th century) continue to resound in the void,  together with the desperate expressions of all those without justice and who have been victimized by human brutality (in this dawn of the 21st century). Reparations cannot be deprived of their great historical meaning, to overcome private revenge and attain public justice.  What we witness today, the reductionist approach that tends to assimilate them to mere pecuniary compensations (indemnifications) for damage suffered, in my view constitutes a regrettable distortion of their true meaning.

35.
The Law, issuing from and moved by human awareness, provides reparatio (from the Latin reparare, “to dispose once again”); it also intervenes to avoid repetition of the wrong, in other words, to establish, as one of the non-pecuniary forms of reparation of damage resulting from violations of human rights, the guarantee of non-recidivism of the injurious acts. Said guarantee of non-recidivism already has a definite place among the range of forms of reparation for human rights violations. 

36.
Its importance is undeniable: it is not by chance that, among the operative paragraphs of the instant Judgment of the Inter-American Court on forms of reparation (ns. 4-13), the first are those pertaining to investigation and punishment of those responsible (n. 4)
 and the guarantee of non-recidivism of the injurious facts (n. 5),
 before pecuniary reparations (operative paragraphs ns. 7-13).
 Justice and guarantees of non-recidivism constitute the reparatio, for the survivors to manage at least to continue their existence or coexistence with the grief already established in their daily lives. 

37.
Reparatio does not end what happened, the violation of human rights. The wrong was already committed;
 reparatio avoids a worsening of its consequences (due to indifference of the social milieu, due to impunity, due to oblivion).  From this perspective, reparatio takes on a dual meaning: it provides satisfaction (as a form of reparation) to the victims, or to their next of kin, whose rights have been abridged, while also reestablishing the legal order weakened by said violations –a legal order erected on the basis of full respect for the inherent rights of the human person.
  The legal order, thus reestablished, requires guarantees of non-recidivism of the injurious facts.

38.
Reparatio disposes once again, reestablishes order in the lives of the surviving victims, but cannot eliminate the pain that is inevitably incorporated into their daily existence.  The loss is, from this angle, strictly irreparable. Even so, reparatio is an unavoidable duty of those responsible for rendering justice.  In a stage of greater development of human awareness, and therefore of the Law itself, undoubtedly the realization of justice overcomes any and every obstacle, even those derived from the abusive exercise of rules or precepts of substantive law, thus making crimes against human rights inextinguishable –as the Inter-American Court rightly and significantly recognizes in paragraphs 113-118 of the instant Judgment in the Bulacio case.  Reparatio is a reaction, in the field of the Law, to human cruelty, expressed in various ways: violence in dealing with other human beings, impunity of those responsible with respect to the public authorities, indifference and oblivion in the social milieu.

39.
This reaction of the legal order breached (the substratum of which is precisely respect for human rights) is ultimately moved by the spirit of human solidarity.  The latter, in turn, teaches us that oblivion is inadmissible, because its connotation is one of complete lack of solidarity of the living for their deceased ones. Even though “modern” and “post-modern” society stimulate frivolousness (of consumption) and the ephemeral (the present) in vain, they are able to strip human beings of their unavoidable solitude in face of death (that of their beloved ones, and also their own).  Death has over the centuries been linked to what is assumed to reveal destiny, and it is especially when facing death that each person becomes aware of his or her individuality.
 

40.
As the Inter-American Court has stated in the instant Judgment in the Bulacio vs. Argentina case, reparation, thus understood - providing satisfaction to the victims (or their next of kin) and guarantees of non-recidivism of the injurious facts, in the framework of the realization of justice- is undeniably important.  Rejection of indifference and oblivion, and guarantees of non-recidivism of the violations, are expressions of solidarity between the victims and the potential victims, in the violent world, empty of values, in which we live. It is, ultimately, an eloquent expression of the ties of solidarity that link the living to their deceased ones.
 Or, more precisely, of the ties of solidarity that join the deceased ones to those who survive them, as if the former were saying to the latter: do not do to others what they did to us and to our surviving parents, so that they and their children can continue to have a simple and happy life, perhaps unknowingly. 

Antônio Augusto Cançado Trindade

Judge

Manuel E. Ventura-Robles

Secretary

*	This translations is awaiting its final revision by the author.
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�. 	About to become, in contemporary forensic practice in various countries, a regrettable and reprehensible “industry of reparations.” 





�. 	And cf. paras. 110-121 of the instant Judgment.





�. 	And cf. paras. 122-138 of the instant Judgment; and, as regards adjustment of domestic legal provisions to those of the American Convention, also cf. paras. 139-145 of the instant Judgment.





�. 	This order of priorities is in accordance with the statement by the mother of Walter David Bulacio at the public hearing before the Court, when she highlighted the importance of the realization of justice “so that what happened to [her] son never again happens to a youth (cf. I-ACtHR, Transcripción de la Audiencia Pública..., op. cit. supra n. (1), pp. 11-12), as well as by the representatives of the next of kin of the victim (cf. ibid., pp. 34-35).


�. 	Human capacity both to promote good and for evil has not ceased to attract the attention of human reflection over the centuries; cf. F. Alberoni, Las Razones del Bien y del Mal, Mexico, Gedisa Edit., 1988, pp. 9-196; A.-D. Sertillanges, Le problème du mal, Paris, Aubier, 1949, pp. 5-412.  





�. 	As I pointed out in my Separate Concurring Opinion yesterday, with respect to Advisory Opinion No. 18 of the Inter-American Court, on the Legal Status and Rights of Migrants without Documents (on the 17.09.2203), para. 89. 





�. 	Ph. Ariès, op. cit. supra n. (7), pp. 87, 165, 199, 213, 217, 239, and 251.  


�. 	Regarding these ties of solidarity, see my Separate Opinions in the Bámaca Velásquez versus Guatemala case (Judgments of the Inter-American Court on the merits, on the 25.11.2000, and on reparations, on the 22.02.2002).





