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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
Almost fourteen years after its decision in the Aloeboetoe and Others versus Suriname case (of 04.12.1991), - my first case in this Court and a Sentence which was complied with in an exemplary way by the respondent State, a young country struck by material poverty but rich in cultural manifestations, - the present Judgment of the Inter-American Court of Human Rights in the case of the Moiwana Community versus Suriname, for the adoption of which I concurred with my vote, raises issues of great transcendence, from the juridical perspective. In the paragraphs that follow I shall endeavour to identify those issues, on which I feel obliged to leave my personal reflections on the records, in the hope that they may contribute to the future evolution of international law in what appears to me to be its terra nova or incognita at the present stage of its evolution.  


I. 
Preliminary Observations.
2.
In indicating, in my Separate Opinion in the cas d'espèce, the foundations of my position of the multiple aspects of the matter at issue, as I perceive them, I shall, thus, develop three lines of reflections. In the first one, I shall address the following issues: a) the legal subjectivity of peoples in international law; b) uprootedness as a human rights problem confronting the universal juridical conscience; c) the projection of human suffering in time; and d) the illusion of the "post-modern" and the incorporation of death into life. In the second one, I shall dwell upon the following points: a) mortality and its inescapable relevance to the living; b) the duties of the living towards their dead; and c) the duties towards the dead in the origins and development of international law and domestic law. And, in the third one, I shall present my reflections, entirely de lege ferenda, on what I see it fit to call: a) the moving from the right to a project of life (proyecto de vida) to the right to a project of after-life (proyecto de post-vida); b) the configuration of the spiritual damage (daño espiritual), beyond the moral damage; and c) my concluding observations in the form of a plea against oblivion. 

3.
Some of my thoughts developed herein are, to the best of my knowledge, advanced for the first time, - particularly my third line of reflections, on the right to a project of after-life (proyecto de post-vida) and the configuration of the spiritual damage (daño espiritual), in the sense I conceive it, beyond the moral damage, focusing on the human person in her life and after-life. I have not yet seen them being considered, at any depth, in the so-called "centres of academic excellence" of post-industrial societies, where normally authors engage themselves in quoting each other, - in agreement or in disagreement, disclosing a blend of parochialism and self-sufficiency, - and almost invariably in their own and same language, apparently disconnected, to a large extent, from the day-to-day problems that afflict "common people". 

4.
On my part, I feel entirely free, besides obliged, to give expression to my thoughts on the aforementioned points, living (or being based on) as I do, in extremis, in the surrealistic city of Brasília, in the middle of nowhere, where the convincing sunset and the penetrating moonlight far outweigh and overwhelm, in my own perception, the "ultra-modern" architectural frenzy. Neither impressed nor constrained by "post-modernism" at all, I sense I can properly value the griefs of the Maroon N'djukas of the Moiwana Community, in the present case opposing them to the State of Suriname. 


II. 
The Legal Subjectivity of Peoples in International Law.
5.
Almost as a preliminary issue, may I briefly refer to the legal subjectivity of peoples in international law. In the present Sentence in the Moiwana Community versus Suriname case, the Court indicates, in the section on proven facts of the present Judgment, that

"During the European colonization of present-day Suriname in the 17th Century, Africans were forcibly taken to the region and used as slaves on the plantations. Many of these Africans, however, managed to escape to the rainforest areas in the eastern part of Suriname's present national territory, where they established new and autonomous communities; these individuals came to be known as Bush Negroes or Maroons. Eventually, six distinct groups of Maroons emerged: the N'djuka, the Matawai, the Saramaka, the Kwinti, the Paamaka, and the Boni or Aluku.

These six communities individually negotiated peace treaties with the colonial authorities. The N'djuka people signed a treaty in 1760 that established their freedom from slavery, a century before slavery was formally abolished in the region. In 1837, this treaty was renewed; the terms of the agreement permitted the N'djuka to continue to reside in their settled territory and determined the boundaries of that area. The Maroons generally - and the N'djuka in particular - consider these treaties still to be valid and authoritative with regard to their relationship with the State, despite the fact that Suriname secured its independence from the Netherlands in 1975"
. 

6.
Thus, more than two centuries before Suriname attained statehood, its Maroon peoples celebrated peace agreements with the colonial authorities, subsequently renewed, and thus obtained their freedom from slavery. And the Maroons, - the N'djuka in particular, - regard these treaties as still valid and authoritatives in the relations with the successor State, Suriname. This means that those peoples exercised their attributes of legal persons in international law, well before the territory where they lived acquired statehood. This reinforces the thesis which I have always supported, namely, that the States are not, and have never been, the sole and exclusive subjects of international law.     

7.
This purely inter-State outlook was forged by positivism, as from the Vattelian reductionism in the mid-XVIIIth century
, and became en vogue in the late XIXth century and early XXth century
, with the well-known disastrous consequences - the successive atrocities perpetrated in distinct regions of the world against human beings individually and collectively - that marked the tragic and abhorrent history of the XXth century. However, since its historical origins in the XVIth century, the law of nations (droit des gens, derecho de gentes, direito das gentes) encompassed not only States, but also peoples, and the human person, individually and in groups), and humankind as a whole
. 

8.
In this respect, reference can be made, for example, to the inspiring work by Francisco de Vitoria
, particularly his De Indis - Relectio Prior (1538-1539)
. In his well-known Salamanca lectures De Indis (chapters VI and VII), Vitoria clarified his understanding of jus gentium as a law for all, individuals and peoples as well as States, "every fraction of humanity"
. In the XVIIth century, in the days of Hugo Grotius (De Jure Belli ac Pacis, 1625), likewise, the jus humanae societatis, conceived as a universal one, comprised States as well as peoples and individuals
. It is important to rescue this universalist outlook, in the current process of humanization of international law and of construction of the new jus gentium of the XXIst century. 

9.
The present case of the Moiwana Community before the Inter-American Court, disclosing the cultural wealth of what is known as "Latin America", - of which we can, and have to, be proud of as human beings, - gives an eloquent testimony of the need to propound and advance further this universalist outlook of the law of nations. As the present Judgment of the Court further acknowledges, as to the proven facts, 

"The N'djuka community's relationship to its traditional land is of vital spiritual, cultural and material importance. In order for the culture to maintain its integrity and identity, its members must have access to their homeland. Land rights in the N'djuka society exist on several levels, ranging from rights of the entire ethnic community to those of the individual.  Larger territorial land rights are vested in the entire people, according to N'djuka custom; community members consider such rights to exist in perpetuity and to be unalienable"
.

10.
Human beings, individually and collectively, have emerged as subjects of international law. The rights protected disclose an individual and a collective or social dimensions, but it is the human beings, members of such minorities or collectivities, who are, ultimately, the titulaires of those rights
. This approach was espoused by the Inter-American Court of Human Rights in the unprecedented decision (the first pronouncement of the kind by an international tribunal) in the case of the Community Mayagna (Sumo) Awas Tingni versus Nicaragua (2001), which safeguarded the right to communal property of their lands (under Article 21 of the American Convention on Human Rights) of the members of a whole indigenous community
.        

11.
In this respect, the endeavours undertaken in both the United Nations and the Organization of American States (OAS), along the nineties, to reach the recognition of indigenous peoples' rights through their projected and respective Declarations, pursuant to certain basic principles (such as, e.g., that of equality and non-discrimination), have emanated from human conscience. Those endeavours, - it has been suggested, - recognize the debt that humankind owes to indigenous peoples, due to the "historical misdeeds against them", and a corresponding sense of duty to "undo the wrongs" done to them
. 

12.
This particular development has, likewise, contributed to the expansion of the international legal personality of individuals (belonging to groups, minorities or human collectivities) as subjects of (contemporary) international law. International Human Rights Law in general, and this Court in particular, have contributed to such development. Under human rights treaties such as the American Convention, to identify the individuals belonging to given communities presents the advantage of conferring upon them the corresponding enforceable subjective rights
. In the present Judgment in the Moiwana Community case, the Inter-American Court has rightly pointed out that the petitioners are the titulaires of the rights set forth in the Convention, and to deprive them of the faculty to submit their own pleadings would in fact constitute an "undue restriction" of "their condition as subjects of the International Law of Human Rights" (par. 91). Beyond that, there remains the question of the evolving condition of peoples themselves as subjects of international law
. 

III. 
Uprootedness as a Human Rights Problem Confronting the  Universal Juridical Conscience.
13.
The State-planned massacre of 1986 that originated the present case of the Moiwana Community versus Suriname also gave rise to displacement of former residents in the Moiwana village, besides those who sought refugee in French Guyana. They have endured this drama of social and family disruption for almost two decades. The tragedy of uprootedness, manifested in the present case, cannot pass unnoticed here, as uprootedness (desarraigo) affects ultimately the right to cultural identity, which conforms the material or substantive content of the right to life lato sensu itself.

14.
In this connection, in a lecture I delivered at the Convent of San Carlos and San Ambrosio in Havana, Cuba, on 28 November 2000, in addressing the traumas generated by the forced displacements and consequent uprootedness of so many human beings nowadays, I saw it fit to recall the warning, formulated by Simone Weil already in the mid-XXth century, to the effect that to be rooted was "perhaps the most important and least recognized necessity of the human soul", and one of the "most difficult to define"
. In the same epoch and the same line of thinking, Hannah Arendt likewise warned against "the sufferings of the uprooted (the loss of home and familiarity of day-to-day life, the loss of profession and the feeling of usefulness to the others, the loss of the mother-tongue as a spontaneous expression of the sentiments)"; she further warned against the illusion of "trying to forget the past (given the influence exerted over each one by his ancestors, the previous generations)"
. 

15.
And still in the same thinking, J.-M. Domenach observed in the mid-sixties that it would not be possible to deny the roots of the human spirit itself, as the very form of aquisition of knowledge, on the part of each human being, - and consequently of his perception of the world, - was to a large extent conditioned by factors such as the place of birth, the mother-tongue, the cults, the family and the culture
. On the occasion, on my part I characterized uprootedness as a human rights problem confronting the universal juridical conscience
. 

16.
In fact, despite the persistence of the problem of internal displacement along mainly the last two decades, only in the first quarter of 1998, the U.N. Commission on Human Rights succeeded at last to adopt the Guiding Principles on Internal Displacement, aiming at reinforcing and strengthening the already existing means of protection; to this effect, the proposed new principles apply both to governments and insurgent groups, at all stages of the displacement. The basic principle of non-discrimination occupies a central position in the aforementioned document of 1998
, which cares to list the same rights, of internally displaced persons, which other persons in their country enjoy
. 

17.
The 1998 Basic Principles referred to, determine that the displacement cannot take place in a way that violates the rights to life, to dignity, to freedom and security of the affected persons
; they also assert other rights, such as the right to respect for family life, the right to an adequate standard of living, the right to equality before the law, the right to education
. The basic idea underlying the whole document is in the sense that the internally displaced persons do not lose their inherent rights, as a result of displacement, and can invoke the pertinent international norms of protection to safeguard their rights.

18.
In the American continent, the 1984 Declarations of Cartagena on Refugees, the 1994 San José Declaration on Refugees and Displaced Persons, and the 2004 Mexico Declaration and Plan of Action to Strengthen the International Protection of Refugees in Latin America, are, each of them, product of a given historical  moment. The first one, the Declaration of Cartagena, was motivated by urgent needs generated by a concrete crisis of great proportions; to the extent that this crisis was being overcome, due in part to that Declaration, its legacy began to project itself to other regions and subregions of the American continent. 

19.
The second Declaration was adopted amidst a distinct crisis, a more diffuse one, marked by the deterioration of the socio-economic conditions of wide segments of the population in distinct regions. In sum, Cartagena and San José were product of their time. The aggiornamento of the Colloquy of San José gave likewise a special emphasis on the identification of the needs of protection of the human being in any circumstances
. There remained no place for the vacatio legis
. The 1994 Declaración of San José gave a special emphasis not only on the whole problem of internal displacement, but also, more widely, on the challenges presented by the new situations of human uprootedness in Latin America and the Caribbean, including the forced migratory movements originated by causes differents from those foreseen in the Declaration of Cartagena. 

20.
The 1994 Declaration recognized that the violation of human rights is one of the causes of forced displacements and that therefore the protection of those rights and the strengthening of the democratic system constitute the best measure for the search of durable solutions, as well as for the prevention of conflicts, the exoduses of refugees and the grave humanitarian crises
. Recently, at the end of consultations, with a wide public participation, undertaken at the initiative of the UNHCR, the 2004 Mexico Declaration and Plan of Action to Strengthen the International Protection of Refugees in Latin America was adopted
, on the occasion of the twentieth anniversary of the Cartagena Declaration (supra). For the first time in the present process, a document of the kind was accompanied by a Plan of Action. This can be explained by the aggravation of the humanitarian crisis in the region, particularly in the Andean subregion. 

21.
As the rapporteur of the Committee of Legal Experts of the UNHCR observed in his presentation of the final report to the Mexico Colloquy, at its first plenary session, on 15 November 2004, although the moments of the 1984 Cartagena Declaration and the 1994 San José Declaration are distinct, their achievements "cumulate, and constitute today a juridical patrimony" of all the peoples of the region, disclosing the new trends of the development of the international safeguard of the rights of the human person in the light of the needs of protection, and projecting themselves into the future
. Thus,

"the Declaration of Cartagena faced the great human drama of the armed conflicts in Central America, but furthermore foresaw the aggravation of the problem of internally displaced persons. The Declaration of San José, in turn, dwelt deeper upon the issue of protection of, besides refugees, also of internally displaced persons, but moreover foresaw the aggravation of the problem of forced migratory fluxes.

Ever since anachronical compartmentalizations were 
overcome, proper of a way of thinking of a past which no longer exists, and one came to recognize the convergences between the three regimes of protection of the rights of the human person, namely, the International Law of Refugees, International Humanitarian Law and the International Law of Human Rights. Such convergences - en at normative, hermeneutic [cf.] and operative levels - were reaffirmed in all preparatory meetings of the present Commemorative Colloquy of Mexico City, and repercute [cf.] nowadays in other parts of the world, conforming the most [more] lucid international legal doctrine on the matter"
.

22.
Those convergences
 were, not surprisingly, further reflected in the 2004 Mexico Declaration and Plan of Action to Strengthen the International Protection of Refugees in Latin America itself. Thus, as the rapporteur of the Committee of Legal Experts of the UNHCR at last warned at the Mexico Colloquy of November 2004,

"there is no place for the vacatio legis, there is 
no legal vacuum, and all (...) persons are under the protection of the Law, in all and any circumstances (also in face of security measures)"
.

23.
In the Inter-American Court, this is not the first time in which I see it fit to draw attention to the contemporary and growing tragedy of uprootedness. Already in this Court's Order of Provisional Measures of Protection, of 18.08.2000, in the case of the Haitians and Dominicans of Haitian Origin in the Dominican Republic, I devoted my whole Concurring Opinion (pars. 1-25) to disclose the truly global dimension of uprootedness in the dehumanized world in which we live today
. It is significant that, in the present case of the Moiwana Community versus Suriname,  the Court, on the basis of the American Convention and in the light of the principle jura novit curia, devoted a whole section of the present Judgment to forced displacement - a malaise of our times - and established a violation by the respondent State of Article 22 of the American Convention (on freedom of movement and residence) in combination with the general duty of Article 1(1) of the Convention (pars. 107-121).


IV. 
The Projection of Human Suffering in Time.
24.
The circumstances of the present case of the Moiwana Community versus Suriname invite one to a brief reflection, going beyond its confines. Well before, as well as after, the attainment of statehood by Suriname, the existence of the Maroon peoples (like the Saramakas in the Aloeboetoe case and the N'djukas in the present Moiwana Community case, before this Court) has been marked by suffering, in their constant struggle against distinct forms of domination. This is not the first time that I address the issue which I see it fit to call the projection of human suffering in time; I have already done so in my Separate Opinion (pars. 10-14) in the Bámaca Velásquez versus Guatemala case (Reparations, Judgment of 22.02.2002), and I now retake the point at issue for further considerations on the matter, in the present Moiwana Community case.

25.
The projection of human suffering in time (its temporal dimension) is properly acknowledged, e.g., in the final document of the U.N. World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (Dunbar, 2001), its adopted Declaration and Programme of Action. In this respect, it began by stating that

"We are conscious of the fact that the history of humanity is replete with major atrocities as a result of gross violations of human rights and believe that lessons can be learned through remembering history to avert future tragedies" (par. 57).

26.
It then stressed the "importance and necessity of teaching about the facts and truth of the history of humankind", with a view to "achieving a comprehensive and objective cognizance of the tragedies of the past" (par. 98). In this line of thinking, the Durban final document acknowledged and profounding regretted the "massive human suffering" and the "tragic plight" of millions of human beings caused by the atrocities of the past; it then called upon States concerned "to honour the memory of the victims of past tragedies", and affirmed that, wherever and whenever these occurred, "they must be condemned and their recurrence prevented" (par. 99). 

27.
The Durban Conference final document attributed particular importance to remembering the crimes and abuses of the past, in emphatic terms:

"We emphasize that remembering the crimes or wrongs of the past, wherever and whenever they occurred, unequivocally condemning its racist tragedies and telling the truth about history, are essential elements for international reconciliation and the creation of societies based on justice, equality and solidarity" (par. 106).

It at last recognized that "historical injustices" had undeniably contributed to the poverty, marginalization and social exclusion, instability and insecurity affecting so many people in distinct parts of the world (par. 158).    

28.
Half a decade ago, the President of the Academy of Chinese Culture (the philosopher Tang Yi Jie) and a Professor at the Collège de France (the geophysicist Xavier Le Pichon) engaged into an academic dialogue on death, in which Tang Yi Jie recalled the Buddhist view that "human existence is a sea of sufferings" as well as R. Rolland's remark (translated from Chinese), to the same effect that

"La vie humaine est une souffrance. C'est un combat incessant pour ceux qui ne se contentent pas d'avoir une vie médiocre, un combat souvent cruel, sans gloire, sans bonheur, mené dans la solitude et le silence"
.

On his turn, X. Le Pichon added that "the degree of humanization of a society is measured by the quality of taking care of those who suffer or those whose handicap exclude the possibility of having a life like the others"
.     

29.
In the present case of the Moiwana Community, the handicap of, or harm suffered by, the survivors of the massacre and close relatives of the direct victims, of the massacre perpetrated on 29 November 1986 in the N'djuka Maroon village of Moiwana, is a spiritual one. Under their culture, they remain still tormented by the circumstances of the violent deaths of their beloved ones, and the fact that the deceased did not have a proper burial. This privation, generating spiritual suffering, has lasted for almost twenty years, from the moment of the perpetration of the 1986 massacre engaging the responsibility of the State until now. The N'djukas have not forgotten their dead. 

30.
Nor could they. In the public hearing before this Court, of 29.09.2004, one of the two representatives of the alleged victims (F. MacKay) declared that

"the representatives of the victims of the Moiwana massacre and the next of kin stand before this Court today as part of their ongoing efforts to obtain justice; justice for the 39 persons known to have been brutally murdered and mutilated by the national army of Suriname on 29 November 1986; justice for the survivors of that 
massacre who witnessed their defenceless relatives being shot and hacked to pieces with machetes; their ancestral village with its sacred sites burned to the ground, and who have had to endure forced exile from their traditional lands and the spiritual congress that can only be enjoyed on those lands; and justice for the survivors and next of kin who are obliged by fundamental cultural norms to ensure that the dead are given ritual burials and to ensure that they receive justice so that their spirits may rest in peace.

The search for justice is taking place continuously throughout the almost eighteen years that have passed since the massacre. (...) The massacre constitutes a crime against humanity, a gross and flagrant violation of jus cogens norms, obligations erga omnes, and of norms of International Humanitarian Law codified in the Geneva Conventions and judged to have atttained the status of customary international law. (...) The massacre amounts to murder on a large scale; at least 39 individuals were killed in a space of a few hours on 29 November 1986. Over 70 per cent of those killed were below the age of 18; 25% were 5 years old or younger, including four infants under the age of 2; and 50% were women or girls (...). By all accounts they were defenceless (...).  

(...) The Moiwana massacre was not an isolated incident but rather part of a policy of widespread, systematic and collective reprisals against the civilian Maroon population for the activities of the Jungle Commando. Then Commander of the Army Désiré Bouterse stated on the radio in late 1986, for instance, that he would, - and I quote, - ‘kill all Maroons and find their planting grounds and bomb them’"
.   

31.
And the same representative of the alleged victims went on to state before the Court that

"massacres were also reported in the Maroon villages of Morakondre, Moengotapoe, and Maroons were subject to forced starvation (...). During this time [1987] almost every Maroon village in Eastern Suriname was razed to the ground with the help of military aircraft. Some ten thousand people fled the area, and Maroon religious rites were routinely destroyed. In addition to the Moiwana massacre, reliable sources estimate that in November and December 1986 alone some 244 mostly Maroon civilians were murdered by the National Army. Finally, the Army unit responsible for the massacre was especially trained for the operation at Moiwana, indicating that the massacre was planned, calculated and deliberate.  


(...) We wish further to emphasize that the classification of the massacre as a crime against humanity, as a gross violation of humanitarian law and of jus cogens norms, (...) [and] Suriname's responsibility for the subsequent denial of justice (...). With respect to the denial of justice in this case, we believe that the facts speak for themselves. The testimony and other evidence presented to the Court demonstrate that the victims actively and repeatedly sought recourse in Suriname. These attempts to obtain justice were ignored, rebuffed and even chastised by Suriname and produced no result. (...) The intellectual authors, who are well known and who have publicly ackowledged their responsibility on more than one occasion, continue to enjoy complete impunity"
.   

32.
The facts do indeed speak for themselves. In the present Judgment, the Court recalled, as to the proven facts, inter alia, that the Army Commander of Suriname (D. Bouterse) had issued a statement to the press
 whereby he confirmed that "the operation in Moiwana village was a military action which he himself had ordered", and that "he would not allow military operations to be investigated by the civil police"
. The Moiwana massacre was State-planned, State-calculated and State-executed: it was a crime of State. As I sustained in my Separate Opinions in the cases of Myrna Mack Chang (2003) and of the Massacre of Plan de Sánchez (Merits, 2004) before this Court, both concerning Guatemala, crimes of State do exist. Whether international lawyers like it or not, such crimes do exist. They do not cease to exist only because some - or most - international lawyers do not like the expression. Individual and State responsibility co-exist, they are complementary to each other. 

33.
For the first time in almost two decades, since the massacre at Moiwana village in 1986, the survivors found redress, with the present Judgment of the Inter-American Court. In the meantime, the N'djukas did not, and could not, forget their innocent and defenceless beloved relatives, murdered in cold blood. And they will never forget them, but their suffering - theirs together with their dead - has now been at least judicially recognized. Their long-standing longing for justice may now be fulfilled, so that they can rest in peace with their beloved deceased.  

V. 
The Illusion of the "Post-Modern" and the Incorporation of Death into Life.

34.
May I move on to my next point in the present Separate Opinion, an important lesson to be extracted from the Moiwana Community case. Human suffering projected in time is generally minimized or ignored in the so-called "post-modern world", - a world that cares less and less about human suffering and death (preferring simply to minimize or ignore them), and values more and more, to its own detriment, the ambition of materialism and accumulation of wealth, armamentism and the use of force. The question has thus been timely asked: how can one wake up the contemporaries, how can one convey the necessity of spirituality?
 The International Law of Human Rights has attempted to do so, has done its best, but appears nowadays to be under fire and hostility, on the part of those engaged in its deconstruction, the usual heralds of the use of force and the accumulation of material wealth. 

35.
Yet, the usual blindness of power-holders as to human values has not succeeded - and will never succeed - in avoiding human thinking to dwell upon the conception of human mortality, to reflect on the enigmas of existence and death. In the fragments of his play Faustus - Subjective Tragedy, inspired by Goethe's masterpiece, the universal writer Fernando Pessoa remarked, in the early XXth century, precisely on the mystery surrounding life and death:

"Silente, medonho,

Embebido em sonho

Sombrio e profundo 

É o mistério do mundo.  

Quero fugir ao mistério

Para onde fugirei?

Ele é a vida e a morte

Ó dor, onde me irei? 

Quem sabe se ainda

Não é mais profundo

Do que o pensamento

O enigma do mundo!"
 

36.
Human thinking on mortality has, in fact, accompanied humankind in all ages and cultures. In the old Paleolithic times, there was a cult to the memory, and in ancient Egypt the living and their dead remained close together
. In ancient Greece, a new sensitivity towards post mortem destiny arose
. It need only be recalled, as two examples among many, namely, Plato's contribution, in securing the continuity of human experience through the immortality and transmigration of the soul, as well as Budha's contribution of detaching human suffering from in his view what originates it, the desires
. The myth of the "eternal return" (or repetition), so widespread in ancient societies (as in Greece), conferring upon time a cyclic structure, purported to annul (or even abolish) the irreversibility of the passing of time, to contain or withhold its virulence, and to foster regeneration
. 

37.
In modern times, however, human beings became ineluctably integrated into history and to the idea of "progress", implying the "definitive abandonment of the paradise of the archetypes and of the repetition"
, proper of ancient cultures and religions. In the Western world, there came to prevail, in the XXth century, an attitude of clearly avoiding to refer to death; there came to prevail a "great silence" about death
. Contemporary Western societies came to "prohibit" the consideration of death at the same time that they fostered hedonism and material well-being
.

38.
While ancient cultures were very respectful of the elderly, "modern" societies try rather to put them aside
. Ancient cultures ascribe great importance to the relationships between the living and the dead, and to death itself as part of life. Modern societies try in vain to minimize or ignore death, rather pathetically. Nowadays there is stimulus simply to forget, as pertinently denounced by some lucid writers, like Jorge Luis Borges:

"Ya a nadie le importan los hechos. Son meros puntos de partida para la invención y el razonamiento. En las escuelas nos enseñan la duda y el arte del olvido. Ante todo el olvido de lo personal y local. Vivimos en el tiempo, que es sucesivo, pero tratamos de vivir sub specie aeternitatis. Del pasado nos quedan algunos nombres, que el lengaje tiende a olvidar. Eludimos las inútiles precisiones. No hay cronología ni historia"
. 

39.
Already in the early XXth century, the philosopher Max Scheler, in his monograph Death and Survival, warned that the "fanaticism" of "progress" had led "modern man" to deny the essence of death and not to care much about survival. However, "modern man" cannot attempt entirely to ignore death, pressed as he is by his own aging and infirmities; death appears then not simply an "empirical part" of one's own experience, but rather, according to Scheler, part of the essence of the experience of living and moving towards death
. Universal history discloses the important role played by the dead and their legacy in the decisions taken by the living
.

40.
There is a diffident attitude of the "post-modern", due apparently more to ignorance than anything else, about cultures of what is wrongly labelled "primitive societies", which discloses, however, a much better understanding of the relationship between human beings and the outside world and a much more respectful posture as to the relationships between the living and the dead. Those who are proud of regarding themselves as "post-modern", are, in my view, to be pitied; they are used to thinking fast, nourished by fast food, walking fast on their fast road back to primitivism, - if they are fortunate enough.   


VI. 
Mortality and Its Inescapable Relevance to the Living.
41.
It goes without saying, - whether the self-sufficient "post-modern" like it or not, - that mortality is endowed with an inescapable relevance to the living. An essay originally published in 1937 sustained that the consciousness of death arises out of living with others: - "Nous avons constitué un `nous' avec le mourant. Et c'est dans ce `nous' (...) que nous sommes amenés à la connaissance vécue de notre propre devoir mourir"
. 

42.
It may be recalled, in this respect, that the inspiring Tibetan Book of the Dead cares to advise the incorporation of death into life, so that the living can gradually prepare themselves for the passage into death; in fact, - the book reminds, - at every moment something is born and something dies within ourselves, and this is part of one's existence. The book deals, in a way, with "universal conscience", and points out that those who have, in life and meditation, recognized "the true nature of the spirit" are better prepared for the arrival of the day of their passage into death, into liberation
. 

43.
The equally inspiring Egyptian Book of the Dead, on its turn, reveals the belief in the afterlife and in the "spiritual substance of the gods"; to the ancient Egyptians, death was rather a passage into the eternal world of the gods, there being thus a continuity. The living were particularly careful with their dead, so that these latter would have a "happy eternity". Hence the elaborate funerary rites, the process of mummification, so that the corpses would be well preserved to keep the soul therein (and thus avoid it "to disappear forever"), and would be carefully deposited in the funerary chambers, and would be well taken care of by the relatives of the dead
.

44.
The history of human thinking reveals the permanence of the doctrine of the survival or eternity of the spirit, from Plato's days to modern times (e.g., Kant, Goethe); in Scheler's view, the belief in the immortality of the spirit guards relationship with the way one lives
. The significant attitude of remembering, reentering into the past, may provide intuitions (Plato's Phaedon) for the issue of survival
.

45.
In face of death, distinct collective attitudes can in fact be detected not only in different cultures but also at distinct historical moments. In a pioneering study, for example, of collective attitudes in face of death in the XVII and XVIII centuries, M. Vovelle remarked that in vain were the attempts in those days to erase death from human mind, as, towards the last decades of the XVIIIth century, the reality of death came again to occupy human thinking. And he recalled Robespierre's remark that if the immortality of the soul was nothing but a dream, yet it remained one of the most beautiful conceptions of the human spirit
.     

46.
In the recent case-law of the Inter-American Court of Human Rights, there are cases which have a direct bearing on existence and death, such as Aloeboetoe and Others (1991), Bámaca Vélasquez (2000-2002), Bulacio (2003), Villagrán Morales and Others ("Street Children", 1999-2001), Brothers Gómez Paquiyauri (2004), Massacre of Plan de Sánchez (2004). There are some, like Bámaca Velásquez, which encapsulate an extraordinarily rich and enlightening cultural ingredient, precisely as to the relationship between existence and death, like the present case of the Moiwana Community. Such cases, in my view, rank among the most important ones in human rights case-law all over the world, and would be so recognized if people, including academics, everywhere, were not so provincial, shallow and narrow-minded, minding only about what looks more directly familiar to them. 


VII. 
The Duties of the Living towards Their Dead.
47.
As I have already pointed out, it is not possible to consider the phenomenon of life without taking into account likewise that of death. Life and death have been considered pari passu in the history of human thinking. Ancient cultures bear witness of that; in the account of A. Bentué, for example,

"los primitivos no tienen mayor interés en saber en qué pueda consistir la ‘vida de ultratumba’. Para ellos, esa otra vida no afecta para nada la vida presente. Lo que hay que procurar es simplemente que los muertos, después de haberse cumplido su breve permanencia cerca de la tumba, durante el período que duran los ritos mortuorios prescritos por el duelo, descansen en ese otro mundo, sin quedar ‘vagando’, afectando, ahí sí, la vida de quienes siguen permaneciendo en esta tierra (‘penándoles').

Con todo, esa vida de ultratumba no es concebida como ‘eterna’, sino que tiene una duración mayor o menor según la ‘memoria’ que los sobrevivientes puedan mantener del difunto. El país de los muertos coincide con el ‘recuerdo’ que de ellos puedan tener los vivos, de manera que si éstos dejaran de recordarlos, las almas de los difuntos quedarían sumidas en la nada del olvido. Sin embargo, los difuntos siguen vigentes en la continuidad de la vida de los vivos que los prolongan"
. 

48.
Some traditional lines of thinking associate the soul with the proximity, for some time, of the body of those who died, requiring particular care with the mortal remains. Some contemporary thinking has warned against denying or pretending to ignore death, and has stressed the need once again to learn to integrate death to life. And it has further pointed out the "weight and sorrow" of sudden and violent death
, which does not allow those who depart to bid farewell to those who survive them.   

49.
In fact, distinct religious faiths
 attribute particular importance to the behaviour of the living in respect of their dead. The Bahá'í faith, for example, sustains the possibility that even the condition of "those who have died in sin and unbelief may become changed" by the "prayers and supplications" for their souls by those who survived them
.   

50.
According to the cultural tradition of the indigenous community Wayuu (living in the desert La Guajira, near the Colombian border with Venezuela), there are three stages in one's passage from life to death and afterlife. The first one takes place when one dies and is buried; his spirit is converted into "yoluja". At least three years later, one's bones are exhumed and recollected, and placed in a common grave; the dead person loses his identity forever, and the sorrow of his close relatives and friends disappears. The "definitive" death takes place when he is at last forgotten. But his spirit converts itself into rain ("wanülü") and returns to earth
.

51.
Other examples could here be recalled. In the region of the Araucanía in Chile, e.g., the people mapuche ascribe likewise particular importance to the funerary rites; to them, the ceremony of the burial is "the expression of solidarity of the community"
. From the mapuche perspective, "the communication with the dead is cultural, logical, it forms part of the mapuche cosmovision and religion"
. 

52.
The mayas, aztecas and incas, on their turn, believed in life post mortem. To the aztecas, death formed part of life (cycle of regeneration); to the incas, death was no more than the passage of this life into the other one. To the maya, azteca and inca cultures, "vivir es morir y morir es vivir"; life post mortem is not conditioned by personal attitudes, it is a continuous cycle
. In distinct cultures, the passing of time is seen as reflecting the solidarity between human generations that, like the stations, succeed each other in time
.

53.
I well recall that, half a decade ago, during the contentious proceedings before this Court in the Bámaca Velásquez versus Guatemala case (Merits, 2000), a point which was sigled out before the Tribunal was the central relevance attributed by the maya culture to securing a proper burial to the victim's mortal remains, disclosing the links uniting the living to their dead. On that occasion, in my Separate Opinion in the Court's Judgment of 25.11.2000 in that memorable case, I sustained that "the human kind comprises not only the living beings - titulaires of human rights, - but also the dead with their spiritual legacy. We all live in the time; likewise, legal norms are created, interpreted and applied in the time (and not independently of it, as the positivists mistakenly assumed)"
. 

54.
And the passing of the time, - I added, - does not represent an element of separation, but 

"rather of approximation and union, between the living and the dead, in the common journey of all towards the unknown. The knowledge and the preservation of the spiritual legacy of our predecessors constitute a means whereby the dead can communicate with the living
. Just as the living experience of a human comunidad develops with the continuous flux of thought and action of the individuals who compose it, there is likewise a spiritual dimension which is transmitted from an individual to another, from a generation to another, which precedes each human being and survives him, in the time.

There is effectively a spiritual legacy from the dead to the living, apprehended by the human conscience. Likewise, in the domain of legal science, I cannot see how not to assert the existence of a universal juridical conscience (corresponding to the opinio juris comunis), which constitutes, in my understanding, the material source par excellence (beyond the formal sources) of the whole law of nations (droit des gens), responsible for the advances of the human kind not only at the juridical level but also at the spiritual one. What survives us is only the creation of our spirit, to the effect of elevating the human condition. This is how I conceive the legacy of the dead, from a perspective of human rights"
.  

55.
In the same Separate Opinion in the merits of the Bámaca Velásquez case, in addressing the links of solidarity between the living and their dead, I further pondered that 

"The respect to the mortal remains is also due to the spirit which animated in life the dead person, in connection moreover with the beliefs of the survivors as to the destiny post mortem of the person who died
. It cannot be denied that the death of an individual affects directly the life, as well as the juridical situation, of other individuals, especially his relatives (as illustrated, in the frameword of civil law (droit civil), by the norms of family law and the law of successions). (...)

Universal human rights find support in the spirituality of all cultures and religions
, are rooted in the human spirit itself; as such, they are not the expression of a given culture (Western or any other), but rather of the universal juridical concience itself. All the aforementioned advances, due to this universal juridical conscience, have taken place amidst cultural diversity. Contrary to what the spokesmen of the so-called - and distorted - "cultural relativismo" preach, cultural manifestations (at least those which conform themselves with the universally accepted standards of treatment of the human being and of respecto for their dead) do not constitute obstacles to the prevalence of human rights, but quite on the contrary: the cultural substratum of the norms of protection of the human being much contributes to secure their effectiveness. Such cultural manifestations - such as that of respect for the dead in the persons of the living, titulaires of rights and duties - are like superposed stones with which is erected the great pyramid
 of the universality of human rights"
.

56.
Subsequently, in the Judgment on reparations in the same Bámaca Velásquez versus Guatemala case (2002), I further pondered, in my new Separate Opinion, that in social circles strongly impregnated with a communitarian vision, there prevails a feeling of harmony between the living and their dead. Thus, in the oldest graves known, those of the Neanderthal man times, the dead are buried in a foetal position, as if indicating the belief in after-life or rebirth
, and funerary rites help to perpetuate the cultural legacy and to contribute to face the reality of death and the anguish provoked by it
 (par. 20). And I added that   

"in my view, what we conceive as the human kind comprises not only the living beings (titulaires of the human rights), but also the dead (with their spiritual legacy). The respect for the dead is in effect due in the persons of the living. Human solidarity has a wider dimension than the purely social solidarity, in so far as it manifests itself also in the links of solidarity between the dead and the living" (par. 25)
.

57.
In the present case of the Moiwana Community versus Suriname, originated in a massacre perpetrated more than two decades ago, the Maroon N'djuka people have consistently displayed an acute and admirable awareness of their duties towards their dead. This became clear from the testimonial evidence produced before this Court, where it became clear that the survivors, and close relatives of the direct victims of the massacre of 1986, assumed their obligation to seek justice for their dead (as "a cultural responsibility that continues through the generations"), and acknowledged the duty incumbent upon them to recover the remains of their deceased, to perform the funerary ceremonies and to give a "proper burial" to their deceased
.

58.
In addition, the expert evidence produced (by anthropologist K.M. Bilby) before the Court added that 

"Justice is a central concept in traditional N'djuka society; indeed, one of their primary institutions in daily life is the council meeting, which is the means to resolve conflicts of any nature within the community. The institution has spiritual dimensions as well, since ancestors are believed to partake in council meetings, which provide their decisions with particular legitimacy. In the context of the Moiwana massacre, traditional values would dictate that this must be dealt with on a collective level; mere individual efforts would not be enough. In order for such a serious problem to be resolved, it requires help from the community as a whole. Indeed, as time goes on and the conflict is not resolved, it will affect more and more people and social groups within the society"
. 

59.
According to one testimony, the massacre of 29.11.1986 was part of a grave and systematic pattern of violence, and its perpetrators were "organized, trained and armed by State military personnel"
. Yet another testimony before this Court added that if justice, after so many years, was not done in the case of the Moiwana Community, this would "cause the living as well as the dead to suffer"
. In their culture, the links of solidarity between the living and their dead are so strong that, in situations of the kind, they both keep on suffering together. The duties of the living towards their dead are, thus, to be duly performed faithfully. 

VIII.

The Duties towards the Dead in the Origins and Development of Law. 

1. International Law.

60.
It cannot pass unnoticed that an acknowledgement of the duties of the living towards their dead was, in fact, present in the very origins, and along the development, of the law of nations. Thus, to refer but to an example, in his treatise De Jure Belli ac Pacis (of 1625), H. Grotius dedicated chapter XIX of book II to the right of burial ("derecho de sepultura"). Therein H. Grotius sustained that the right of burying the dead has its origin in the voluntary law of nations, and all human beings are reduced to an equality by precisely returning to the common dust of the earth
. 

61.
H. Grotius further recalled that there was no uniformity in the original funeral rites (for example, the ancient Egyptians embalmed, while most of the Greeks burned, the bodies of the dead before committing them to the grave; irrespective of the types of funeral rites, however, the right of burial was ultimately explained by the dignity of the human person
. H. Grotius further sustained that all human beings, including "public enemies" ("enemigos públicos") were entitled to burial, this being a precept of "virtue and humanity"
. 

62.
In historical perspective, the influence of religion on the development of international law should not pass unnoticed. The contribution of the Spanish theologians Francisco de Vitoria (Relecciones Teológicas (1538-1539) and Francisco Suárez (De Legibus ac Deo Legislatore, 1612)
, and their influence on the work of H. Grotius himself
, soon became widely acknowledged. And the work of these founding fathers of the discipline propounded an essentially universalist outlook, as I had occasion to stress in my Concurring Opinion in the Inter-American Court's Advisory Opinion n. 18 on the Juridical Condition and Rights of Undocumented Migrants (2003, pars. 4-12). 

63.
Nowadays, International Humanitarian Law provides for respect for the remains of the deceased, whether they are buried or burned. Article 130 of the 1949 IV Geneva Convention (on the Protection of Civilian Population) requires all due care and respect with mortal remains. Article 34 of Protocol I of 1977 to the four Geneva Conventions of 1949 elaborates on the matter in greater detail; the commentary of the International Committee of the Red Cross on that Article points out that the respect due to the remains of the deceased "implies that they are disposed of as far as possible in accordance with the wishes of the religious beliefs of the deceased, insofar as these are known", and warns that

"even reasons of overriding public necessity cannot in any case justify a lack of respect for the remains of the deceased"
.

2. Domestic Law.
64.
The duties of the living towards the dead found expression not only in international law but also in domestic law. However insufficient the treatment of the matter might appear to be, already the ancient Roman law, e.g., safeguarded penally the respect due to the dead. In the comparative law of our days, it can be found that the penal codes of numerous countries tipify and sanction the crimes against the respect for the dead (such as, e.g., the subtraction and the hiding of the mortal remains of a human being). And at least one trend of the legal doctrine on the matter visualizes as passive subject of the right to respect for the dead the community itself (starting with the relatives) which the dead belonged to. As I allowed myself to indicate in my Separate Opinion in the Bámaca Velásquez versus Guatemala case (Merits, 2000),  

"Even though the juridical subjectivity of an individual ceases with his death (thus no longer being, when having died, a subject of Law or titulaire of rights and duties), his mortal remains - containing a corporeal parcel of humanity, - continue to be juridically protected. The respect to the mortal remains preserves the memory of the dead as well as the sentiments of the living (in particular his relatives or persons close to him) tied to him by links of of affection, - this being the value juridically protected
. In safeguarding the respect for the dead, also penal law gives concrete expression to a universal feeling of the human conscience. The respect for the dead is thus due - at the levels of both internal and international legal orders, - 
in the persons of the living" (par. 12).

65. 
The end of legal subjectivity with one's death does not mean that law is indifferent to the relationships between the living and their dead. Beyond existence one no longer needs rights, but duties nevertheless persist towards the deceased. Niceto Alcalá-Zamora, - to whom the "moral patrimony" of a people was formed by its accumulation of traditions, ideals, beliefs and culture, - once remarked, in an inspiring monograph, that

"la conciencia justa (...) irá comprendiendo y realizando una relación de derecho a través del tiempo, entre los 
que se suceden sin convivir; que también en esto ha de practicarse el neminem laedere, y para ello, previamente, el suum cuique tribuere"
.   

66.
Well before its penetration into law, the concern to render respect and honour to the dead was already present in ancient cultures, -  though the matter has been neglected, if not trivialized, in the "post-modern" world. From their original recognition in the most distinct cultures and religions, the duties of the living towards the dead was later on to find expression also in the domain of Law, both international and domestic, and this holds true also in our days.

IX.
From the Right to a Project of Life to the Right to a   Project of After-Life. 

67.
Throughout the last seven years, the Inter-American Court has jurisprudentially asserted the right to the project of life, in particularly in the cases Loayza Tamayo (Reparations, 1998), Villagrán Morales and Others ("Street Children", Merits, 1999, and Reparations, 2001), and Cantoral Benavides (Reparations, 2001). The contribution of the Inter-American Court on this point, - which has parallels in the jurisprudence of certain national tribunals reflecting in comparative law, - has attracted the attention of, and has had a positive repercussion and receptiveness in, contemporary international legal doctrine. In addition, in other cases before the Inter-American Court, the right to the project of life has been invoked by the complaining parties before the Court, at individual level (cases Myrna Mack Chang, 2003; Brothers Gómez Paquiyauri, 2004; Carpio Nicolle and Others, 2004; and De la Cruz Flores, 2004), at family level (case Molina Theissen, 2004), and at community level (case of the Massacre of Plan de Sánchez, Reparations, 2004).   

68.
The present case of the Moiwana Community, in my view, takes us even further than the emerging right to the project of life. A couple of years ago this Court broke into new ground by asserting the existence of a damage to the project of life. The whole construction took into account, however, the living. In the present case, however, I can visualize, in the griefs of the N'djukas of the Moiwana village, a claim to the right to the project of after-life, taking into account the living in the relations with their dead, altogether. International Law in general, and the International Law of Human Rights in particular, cannot remain indifferent to the spiritual manifestations of human beings, such as the ones expressed in the proceedings before this Court in the present case of the Moiwana Community. 

69.
There is no cogent reason to remain in the world exclusively of the living. In the cas d'espèce, it appears to me that the Ndjukas are certainly well entitled to cherish their project of after-life, the encounter of each of them with their ancestors, the harmonious relationship between the living and their dead. Their outlook of life and after-life embodies fundamental values, long forgotten and lost by the sons and daughters of the industrial and the communications "revolutions" (or rather, involutions, from the spiritual perspective).

70.
My years of experience in this Court have enabled me to adjudicate on cases which have raised issues which have gone, in fact, beyond this world of the living (such as the Bámaca Velásquez case, 2000-2002, and the Massacre of Plan de Sánchez case, 2004, among others). These have been cases with a dense cultural content, and the solutions arrived at by the Court have left with me the impression that there is a fertile ground on which to advance further. I have, ever since those decisions, much reflected on the matter, and the present Moiwana Community case appears to me to constitute a most adequate occasion to propose an entirely new category of damage, not covered by the existing categories to date.

X.
Beyond the Moral Damage: the Configuration of the       Spiritual Damage.
71.
I would dare to conceptualize it as a spiritual damage, as an aggravated form of moral damage, which has a direct bearing on what is most intimate to the human person, namely, her inner self, her beliefs in human destiny, her relations with their dead. This spiritual damage would of course not give rise to pecuniary reparations, but rather to other forms of reparation. The idea is launched herein, for the first time ever, to the best of my knowledge.

72.
This new category of damage, - as I perceive it, - embodies the principle of humanity in a temporal dimension, encompassing the living in their relations with their dead, as well as the unborn, conforming the future generations. This is how I see it. The principle of humanitas has, in fact, a long historical projection, and owes much to ancient cultures (in particular to that of the Greeks), having become associated in time with the very moral and spiritual formation of human beings
.

73.
This new type of damage that I am proposing herein can be distinguished from moral damages, as these became commonly understood. May I dwell upon this point for a while. Moral damages have developed in legal science under a strong influence of the theory of civil responsibility, which, in turn, was constructed in the light, above all, of the fundamental principle of the neminem laedere, or alterum non laedere. This basic conception was transposed from domestic into international law, encompassing the idea of a reaction of the international legal order to harmful acts (or omissions) to the human person (individually and collectively) and to shared social values.

74. 
The determination of moral damages ensuing therefrom (explained by the Roman law notion of id quod interest) has, in legal practice (national and international), taken usually the form of "quantifications" of the damages. Moreover, a "quantification" of the kind is undertaken as a form of reparation, to the benefit essentially of the living (direct or indirect victims). When one comes to the proposed spiritual damage, however, I cannot see how to separate the living from their dead.       

75.
In historical perspective, the whole doctrinal discussion on moral damages was marked by the sterile opposition between those who admitted the possibility of reparation of moral damages (e.g., Calamandrei, Carnelutti, Ripert, Mazeaud et Mazeaud, Aubry et Rau, and others) and those who denied it (e.g., Savigny, Massin, Pedrazzi, Esmein, and others); the point that they all missed, in their endless quarrels about the pretium doloris, was that reparation did not, and does not, limit itself to pecuniary reparation, to indemnization. Their whole polemics was conditioned by the theory of civil responsibility.

76.
Hence the undue emphasis on pecuniary reparations, feeding that long-lasting doctrinal discussion. This has led, in domestic legal systems, to reductionisms, which paved the what to distorted "industries of reparations", emptied of true human values. The advent of the International Law of Human Rights, and in particularly the case-law of the Inter-American Court, came fortunately to widen considerably the horizon of reparations, and render that doctrinal difference largely immaterial, if not irrelevant, in our days. There appears to be no sense at all in attempting to resuscitate the doctrinal differences as to the pretium doloris in relation to the configuration of the proposed spiritual damage. This latter is not susceptible of pecuniary reparations, it requires other forms of reparation.

77.
The testimonial evidence produced before this Court in the cas d'espèce indicated that, in the N'djukas cosmovision, in circumstances like those of the present case the living and their dead suffer together, and this has an intergenerational projection. Unlike moral damages, in my view the spiritual damage is not susceptible of "quantifications", and can only be repaired, and redress be secured, by means of obligations of doing (obligaciones de hacer), in the form of satisfaction (e.g., honouring the dead in the persons of the living).  

78.
In should be kept in mind that, in the present case of the Moiwana Community, as a result of the massacre of 1986, the whole community life in the Moiwana village was disrupted; family life was likewise disrupted, displacements took place which last until now (almost two decades later). The fate of the mortal remains of the direct victims, the non-performance of funerary rites and ceremonies, and the lack of a proper burial of the deceased, deeply disrupted the otherwise harmonious relations of the living N'djukas with their dead. The grave damage caused to them, in my view, was not only psychological, it was more than that: it was a true spiritual damage, which seriously affected, in their cosmovision, not only the living, but the living with their dead altogether.     

79.
Moreover, the resulting impunity, in the form of a generalized and sustained violence (increased by the sense of indifference of the public power to the fate of the victims) which has persisted to date, has generated, in the members of the Moiwana Community, a sense of total defencelessness. This has been accompanied by their loss of faith in human justice, the loss of faith in Law, the loss of faith in reason and conscience governing the world. 

80.
In addition, in the public hearing of 09.09.2004 before this Court, as pointed out in the present Judgment, former residents of the Moiwana village indicated that they were haunted by their ancestors for not having had a proper burial; this had negative consequences for the next-of-kin. They stressed that in the N'djuka culture they had the obligation to pursue justice, and because of the denial of justice that they experienced in the present case, it is as if they were "dying a second time"
. The State-planned massacre of 1986 "destroyed the cultural tradition (...) of the Maroon communities in Moiwana"
. The expert evidence produced before this Court expressly referred to "spiritually-caused illnesses"
.

81.
All religions devote attention to human suffering, and attempt to provide the needed transcendental support to the faithful; all religions focus on the relations between life and death, and provide distinct interpretations and explanations of human destiny and after-life
. Undue interferences in human beliefs - whatever religion they may be attached to - cause harm to the faithful, and the International Law of Human Rights cannot remain indifferent to such harm. It is to be duly taken into account, like other injuries, for the purpose of redress. Spiritual damage, like the one undergone by the members of the Moiwana Community, is a serious harm, requiring corresponding reparation, of the (non-pecuniary) kind I have just indicated.


XI. 
Concluding Observations: A Plea against Oblivion.
82.
In one of his latest publications, Memory and Identity (2005), the late Pope John Paul II sustained that each person has a "spiritual patrimony" to preserve, and the cultivation of memory assists one in precisely preserving his or her own identity
; it is due to the memory, that each person, or human collectivity, preserves they, and - he added - the defence of such identity is ultimately a matter of survival
. John Paul II recalled, in particular, the tragic historical experience of his own people and homeland, - the Polish, - which, despite having been attacked by their neighbours, divided and occupied by foreigners, nonetheless survived, because they conserved their identity, cultivated their memory, and based themselves, in times of utter adversity, on their own culture
 (including language and religion).

83.
Memory is, ultimately, the faculty that preserves the identity of human beings, at both personal and collective levels
. The cultivation of memory of events occurred in times of repression, - in particular grave violations of human rights, - has in recent years been fostered by the work of successive Truth Commissions in distinct continents
. This suggests the awakening of the universal juridical conscience as to the need to combat the imposition of oblivion and impunity. 

84.
Under the suggestive and title Testimony against Oblivion (Testimonio contra el Olvido), the Comité de Iglesias para Ayudas de Emergencia, for example, published in 1999 in Paraguay a documentary book (covering the period 1954-1989) so as to reveal the injustices committed in the name of "an omnipotent State", which left the numerous victims impotent, and so as to contribute to preserve the memory of the sufferings of the victims which made it possible to recover the freedom later. It warns as to what happens when the police, instead of protecting, repress and humiliates those who think differently from the "official line of the State"
.  

85.
Recent examples to the same effect multiply themselves. The Inter-American Court has given its contribution to this liberation of the human spirit from imposed oblivion and impunity, in particular by fulminating self-amnesty laws in its historical and wide-acclaimed Judgment in the Barrios Altos case (of 14.03.2001) concerning Peru, and by discarding prescription in its substantial Judgment in the Bulacio versus Argentina case (of 18.07.2003).

86.
It should not pass unnoticed that in the present case of the Moiwana Community versus Suriname, the human rights organization "Moiwana '86" sought in vain to prevent the enactment of an amnesty act in Suriname. As the Inter-American Court noted, as to the proven facts, in the present Sentence, on 19.08.1992 the President of Suriname officially enacted the "Amnesty Act 1989", granting amnesty to those who had committed certain criminal acts during the period from 01.01.1985 to 20.08.1992, with the exception of crimes against humanity; these latter were defined as "those crimes which according to international law are classified as such"
. 

87.
In his thoughtful book La mémoire, l'histoire, l'oubli (2000), P. Ricoeur timely warns that "oblivion is not only the enemy of memory and history", but is furthermore "the emblem of the vulnerability of the historical condition as a whole"
. He then directs his criticisms to the legal subterfuges precisely of prescription and amnesty:   

"(...) La prescription est une institution étonnante, qui s'autorise à grand-peine de l'effet présumé du temps sur des obligations supposées persister dans le temps. À la différence de l'amnistie qui (...) tend à effacer les traces psychiques ou sociales, comme si rien ne s'était passé, la prescription consiste en une interdiction de considérer les conséquences pénales de l'action commise (...). C'est le refus, après un laps d'années défini arbitrairement, de reparcourir le temps en arrière jusqu'à l'acte et ses traces illégales ou irrégulières. Les traces ne sont pas effacées: c'est le chemin qui est interdit (...). Comment le temps pourrait - il à lui seul (...) opérer la prescription sans un consentement tacite à l'inaction de la société? Sa justification est purement utilitaire"
. 

88.
P. Ricoeur then turns to the reaction of Law to such attempts to impose oblivion, in particular in cases of grave violations of human rigths: 

"L'imprescriptibilité signifie que le principe de prescription n'a pas lieu d'être invoqué. Elle suspend un principe qui consiste lui-même à faire obstacle à l'exercice de l'action publique. En supprimant les délais de poursuite, le principe d'imprescriptibilité autorise à poursuivre indéfiniment les auteurs de ces crimes immenses. En ce sens, il restitue au droit sa force de persister en dépit des obstacles opposés au déploiement des effets du droit. (...) C'est fondamentalement la gravité extrême des crimes qui justifie la poursuite des criminels sans limite dans le temps. (...) La présomption est que la réprobation des crimes considérés ne connaît pas de limite dans le temps. À cet argument s'ajoute la considération de la perversité de plans concertés (...)"
.  

89.
Forgetfulness can simply not be imposed on anyone. Legal or institutionalized means of imposing oblivion, - such as amnesty or prescription, - utilitarian as they may seem to be, appear rather as obstructions of justice
 (summum jus, summa injuria). The search for, and investigation of, past violations of human rights render the past an eternal present, so as to allow the survivors of the violations to earn their future
. It has been rightly contended that the unmasking of the atrocities of the past and of the present corresponds to a true "ethics of the memory"
.      

90. 
I surely hope that the personal thoughts I cared to give expression to, in my present Separate Opinion, may help to disclose the great transcendence of the issues raised in the present case, from the juridical perspective. I further hope that the Court's Judgment in the Moiwana Community case may contribute to restore, to the members of the Maroon N'djuka community of the village of Moiwana, their sense of justice having been done and their resulting peace of mind, as the spiritual damage they have been enduring for almost two decades with their beloved deceased has herein been judicially recognized.

91.
The N'djukas had their right to the project of life, as well as their right to the project of after-life, violated, and continuously so, ever since the State-planned massacre perpetrated in the Moiwana village on 29.11.1986. They suffered material and immaterial damages, as well as spiritual damage. Some of the measures of reparations ordered by the Court in the present Judgment duly stand against oblivion, so that this atrocity never occurs again. Such is the case of the State's duty to investigate the facts and to try and sanction those responsible for them; the State's duty to find and identify the mortal remains of the victims of the massacre of Moiwana village and to pass them on to the survivors of the Moiwana Community; the State's duty to secure the safe return to, and resettlement in, the Moiwana village of all those forcefully displaced from it; the State's duty to implement a fund of community development; the State's apologies to the victims, and the building of a monument in memory and honour of the victims of the massacre of 1986
. 

92.
In sum, the wide range of reparations ordered by the Court in the present Judgment in the Moiwana Community case appears well in keeping with the recognizedly rich case-law of the Inter-American Court on the matter, which, as widely acknowledged
, has concentrated on, and enhanced the centrality of, the position of the victims, - as well as on devising a wide range of possible and adequate means of redress. In the cas d'espèce, the collective memory of the Maroon N'djukas is hereby duly preserved, against oblivion, honouring their dead, thus safeguarding their right to life lato sensu, encompassing the right to cultural identity, which finds expression in their acknowledged links of solidarity with their dead.
 

93.
It is incumbent upon all of us, the still living, to resist and combat oblivion, so commonplace in our post-modern, ephemeral times. The dead need our faithfulness, they are entirely depended upon it
. The duties of the living towards them are thus not limited to securing respect for their remains and to granting them a proper burial; such duties also encompass perennial remembrance. They need our remembrance today and tomorrow, just as much as we needed their advice and care yesterday. Time, thus, instead of keeping us apart, on the contrary, brings all of us - the living and the dead - together. This, in my view, ascribes an entirely new dimension to the links of solidarity between the living and their dead. Remembrance is a manifestation of gratitude, and gratitude is perhaps the noblest manifestation of rendering true justice.    

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

  Secretary
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