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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
I have concurred in my opinion with the Judgment rendered by the Inter-American Court of Human Rights in the Case of Gómez-Palomino v. Peru. Furthermore, I feel I have to record, in this Separate Opinion, my personal thoughts the instant Judgment rendered by the Court has prompted, particularly regarding the issue of reparations, as in my previous Separate Opinions in the Case of Myrna Mack-Chang v. Guatemala (Judgment of November 25, 2003), and the Case of the Plan de Sánchez Massacre (Judgment on reparations of November 19, 2004).

2.
Indeed, the provisions in Article 63(1) of the American Convention on Human Rights
 effectively provide the Inter-American Court with quite an amount of leeway regarding reparations. In my opinion, as stated in the Opinions referred to above and as re-stated herein, some reparations with dissuasive or exemplary purposes (related to aggravated liability) may contribute to the struggle against impunity and to guarantee non-repetition of harmful events.

3.
The entire chapter on reparations for human rights violations requires a greater development in concept and in case law, starting with the acknowledgment of the close relation between the right to reparations and the right to justice. Such development is particularly necessary in the event of serious and systematic violations of human rights ―as in the instant Case of Gómez-Palomino(cf. infra)― that call for dissuasive reparations, precisely to ensure non-repetition of such serious human rights violations.
4.
As previously stated in my Separate Opinion in the Case of Myrna Mack-Chang (2003), on the actual reparatio,
"to what the Inter-American Court maintained in the past,
 it is my view that reparations can perfectly well be both compensatory and punitive, with the aim of putting an end to impunity and ensuring realization of justice ―which is perfectly in accordance with the current stage of development of international law" (para. 46).
5. 
Indeed, reparations of dissuasive or exemplary nature can already be found in the precedents of this Court. Thus, for instance, in the Case of Aloeboetoe v. Suriname (Judgment of September, 10, 1993), the Court ordered to reopen a school and establish a foundation to assist the beneficiaries. In the Case of Villagrán-Morales et al. v. Guatemala (case of the "Street Children," Judgment of May 26, 2001), the Court ordered once again that an education center be named after the victims of the case; similarly, in the Case of Trujillo-Oroza v. Bolivia (Judgment of February 27, 2002), the Court again ordered that an education establishment be given the name of the victim.
6.
I find particularly significant and exemplary the reparation measures aimed at recognizing the suffering of the victims and preserving their collective memory. We can mention some other related examples in precedents of the Court. In the Case of Cantoral Benavides v. Peru (Judgment of December 3, 2001), for instance, the Court ordered the State to provide a university student grant to the victim. In the Case of Barrios Altos v. Peru (Judgment of November 30, 2001), the Court ordered reparations to be made effective through education-related benefits and payment of expenses for health services.
7.
Moreover, in the Case of Durand and Ugarte v. Peru (Judgment of December 3, 2001), the Court once again ordered payment of health services or expenses and psychological support. In the Case of Myrna Mack-Chang v. Guatemala (Judgment of November 25, 2003), the Court ordered reparations
 of both compensatory and punitive nature, for dissuasive or exemplary purposes, in order to preserve the memory of the violations occurred, to satisfy (in the sense of achieving justice) the relatives of the victim, and to contribute to guarantee non-repetition of such violations.
8.
These exemplary reparations are similar to “punitive damages” which, contrary to what some hasty authors aver, do exist. "Punitive damages" ―a notion which is not strange to comparative domestic case law and to arbitration international law―
 may, in my opinion, be easily conceived in this sense, akin to “obligations to do” that are both compensatory and punitive.

9.
“Punitive damages," lato sensu (beyond the merely pecuniary meaning inappropriately given to them) can be an appropriate response or reaction of the legal order against particularly serious human rights violations. Thus understood, "punitive damages" ―as stated in my Separate Opinion on the Case of Myrna Mack-Chang (para. 52) actually have already been applied, for a long time, in the domain of international human rights protection― which makes us recall the phrase uttered by Molière’s famous character, Monsieur Jourdain, qui parlait la prose sans le savoir...

10.
Similarly, as I explained in my Separate Opinion on the Case of the Plan de Sánchez Massacre (Reparations, 2004):

“Even if the reparations ordered in the instant Judgment by the Court are referred to as ‘punitive damages’, (…) or as “exemplary reparations” or “reparations exemplars,” or any other similar word, their basic purpose is still the same: to recognize the extreme gravity of the events, to punish the State responsible for the serious violations incurred, to recognize the supreme sacrifice displayed by the dead victims and relieve the efforts of the surviving ones, and they provide a guarantee of non-repetition of those harmful events. Irrespective of the words used to refer to them, their basic purpose is still the same and they are imposed so as to revert to the benefit of the victims (direct and indirect) and of the inhabitants of the State as a whole, since their aim is precisely to re-build the affected social fabric” (para 25).
11.
In its Judgment on the Case of Mr. Gómez-Palomino, the Inter-American Court ordered, by way of reparation and as a measure of satisfaction, the granting of "education reparation measures" to the siblings of the victim or, if so desired, to their sons and daughters, including study grants for primary, secondary and higher education.
 The Court established a relation between those education reparation measures and the suffering of the indirect victims, the relatives of S.F. Gómez-Palomino, in view of his forced disappearance, and the right to a fair trial (paras. 145 to 148).
12.
As to the proven facts, the Court referred to the “generalized systematic pattern” of forced disappearances of persons in Peru during the 1989-1993 period, as a “mechanism of anti-subversive struggle” (para. 54.1-4). In its Final Report, adopted on August 27, 2003, the Comisión de la Verdad y Reconciliación del Perú (Truth and Reconciliation Commission of Peru) referred to “reconciliation through education in values" (para. 4.2.7 of the Report), and requested a series of human rights education measures, including establishing "humanistic training courses" to achieve "a more integral training for individuals."

13. 
Thus, human rights education measures have a broader scope than that of reparations since they are also preventive measures against violence and abuses against human beings. Today, these measures have gained special relevance in all Latin America: one cannot disregard the fact that education is in the public interest (aimed at reaching the common good) and not simply a commodity left abandoned to the “logic” (or, in fact, lack of logic) of the market (as sadly observed throughout Latin America) and, in the medium and long term, education will be the only way to efficiently face many of the challenges involving the protection of human rights. 
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�. 	Article 63(1) of the American Convention sets forth that: “If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the party harmed be ensured the enjoyment of his right or freedom that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the party harmed.” 





�. 	In the judgments on “compensatory indemnification” (of 1989) in the Velásquez-Rodríguez and Godínez- Cruz cases, cit. supra n. (47).





�. 	Such as those specified in operating paragraphs 6-11 of the Judgment rendered in that case.





�. 	Cf., e.g., inter alia, R.W. Hodgin and E. Veitch, "Punitive Damages Reassessed", 21 International and Comparative Law Quarterly (1972) pp 119-132. Some authors even find a tendency to clearly recognize "punitive damages" in international law; cf., e.g., N.H.B. Jorgensen, "A Reappraisal of Punitive Damages in International Law", 68 British Year Book of International Law (1997) pp 247-266. And, for the development of legal scholars opinions, cf. G. Arangio-Ruiz, "Second Report on State Responsibility", in United Nations, Yearbook of the International Law Commission (1989)-II, part I, pp 31-35, 40-43 and 47-54.





�. 	Thus, the dichotomy between civil and criminal matters inherent to the liability scheme in domestic law is overcome.





�.	M. Jourdain: Il y a plus de quarante ans que je dis de la prose, sans que j'en susse rien, et je vous suis le plus obligé du monde de m'avoir appris cela". Molière, Oeuvres Complètes (Le bourgeois gentilhomme, 1670, act II, scene V), Paris, Éd. Seuil, 1962, p. 515.





�. 	Paragraphs 145-148, and operating paragraph 11 of the Judgment.





�. 	Final Report of the Comisión de la Verdad y Reconciliación del Perú (Truth and Reconciliation Commission of Peru), August, 27, 2003, pp 133-134.





