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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
I have voted in favor of the judgment that the Inter-American Court of Human Rights has just adopted in the Pueblo Bello Massacre v. Colombia. Given the importance of the case and the complexity of the issue dealt with in this judgment, I feel obliged to record my observations, to explain my position on its many aspects. The central element relates to the right of access (lato sensu) to justice and guarantees of due process of law, necessarily considered together. Before continuing to the substantive part of my considerations, I wish to refer briefly to the broad scope of the general obligation of guarantee (Article 1(1) of the American Convention) and the obligations erga omnes to protect the rights embodied therein. 

I.
Prolegomenon: The Broad Scope of the General Obligation of Guarantee 

(Article 1(1) of the American Convention) 

and the Obligations Erga Omnes of Protection

2.
The facts of this case, and even some gaps in the body of evidence, have further emphasized the relevance of the general obligation of protection embodied in Article 1(1) of the American Convention, particularly in the situation of chronic violence which forms the backdrop to the case. In this judgment in the Pueblo Bello Massacre case, the Court has underscored the broad scope of the general obligation of guarantee of Article 1(1) of the American Convention, so that "the act or omission of any public authority constitutes a fact attributable to the State, which involves its international responsibility in the terms established in the Convention and according to general international law" (para. 111).

3. 
One of the expert opinions given before the Court in this case indicated that:

"With the increase in drug-trafficking, the irregular war found an inexhaustible source of logistic resources, which introduced another model: outright paramilitarism, financed by the drug-traffickers, and assessed by (...) intelligence forces (...)" (para. 65(k)).   

The generalization of the conflict has resulted in the forced displacement of the population (paras. 65(l) and 66(c)), and the Court, in this judgment, has accepted as a proven fact that "between 1988 and 1990 the paramilitary groups carried out more than 20 massacres of peasants and trade unionists" (para. 95(27)). Throughout the judgment, the Court has emphasized the State's obligation of due diligence, even to have ensured that this situation (which was extremely complex and an authentic tragedy severely affecting Colombia – a country with a very respectable juridical tradition
) should never have happened.

4.
A situation like this clearly underscores the nature erga omnes of the Convention obligations to protect the individual. The Court has expressly and wisely recognized this in its judgment (paras. 117, 123 and 151). It has also determined the exact moment when the international responsibility of the State arose under the American Convention:

"(...) under the American Convention, the international responsibility of the States arises at the time of the violation of the general obligations erga omnes, to respect and ensure respect for – guarantee – the norms of protection and to ensure the effectiveness of all the rights established in the Convention in all circumstances and with regard to all persons, which is embodied in Articles 1(1) and 2 thereof" (para. 111).

5.
The general obligation of guarantee (Article 1(1)), as well as the general obligation to adapt domestic laws to the Convention (Article 2) encompass all the rights protected by the Convention and reveal the nature erga omnes of protection of the specific obligations to safeguard each of those rights. The general obligation of guarantee contained in Article 1(1) of the Convention also reveals that human rights treaties such as the American Convention provide the legal framework for requiring compliance with obligations erga omnes, as I indicated in my separate opinion in the Las Palmeras case (judgment on preliminary objections of February 4, 2000), with regard to Colombia.

6.
And, as I have long sustained in this Court, it is urgent to promote the doctrinal and jurisprudential development of the legal regime of the obligations erga omnes of protection of human rights.
 As I observed in my concurring opinions in the Court's orders on provisional measures in the Peace Community of San José de Apartadó v. Colombia (of June 18, 2002) and the Urso Branco Prison v. Brazil (of July 7, 2004), it is clearly necessary to enforce recognition of the effects of the American Convention vis-à-vis third parties (Drittwirkung), without which the Convention obligations of protection would be reduced to little more than the written word.

7.
Thus, the thesis of the objective international responsibility of the State subsists in circumstances such as those of the Pueblo Bello Massacre v. Colombia and, particularly, in these circumstances, when it was the State itself that helped create the chronic high-risk situation (with the establishment of the so-called "paramilitary groups"). In my concurring opinion in the Jiguamiandó and the Curbaradó Communities v. Colombia (order on provisional measures of March 6, 2003), I also insisted in the need for "acknowledgement of the effects of the American Convention vis-à-vis third parties (Drittwirkung),"
 and added that

"In order to be effective, the protection of human rights determined by the American Convention encompasses not only the relations between individuals and the public authorities, but also their relations with third parties (clandestine or paramilitary groups or other groups of individuals). This reveals the new dimensions of international human rights protection, and also the vast potential of the existing protection mechanisms - such as  the American Convention - used to protect collectively the members of a whole community, even though the grounds for the proceedings may be the harm - or the probability or imminence of harm - of individual rights" (para. 4).

8. 
It is worth recalling that, in its transcendent Advisory Opinion No. 18 on The Juridical Status and Rights of Undocumented Migrants (of September 17, 2003), the Inter-American Court correctly maintained that the rights protected by the American Convention must be respected in both relations between individuals and State authorities, and in inter-individual relations, and the obligation to guarantee may also be required of the States Parties in that regard (para. 140) under Article 1(1) of the Convention. Thus, the Convention provisions of protection have effects in relation to third parties (individuals), thereby establishing the nature erga omnes of the protection obligations (Drittwirkung). In my concurring opinion to that Advisory Opinion N.18, I recalled that these obligations erga omnes, characterized by jus cogens (from which they derive)
 are endowed with a necessarily objective nature and therefore encompass all the beneficiaries of the juridical norms (omnes), both the members of the State's bodies and individuals (para. 76). And I continued: 


"In my view, we can consider such obligations erga omnes from two dimensions, one horizontal and the other vertical, which complement each other. Thus, the obligations erga omnes of protection, in a horizontal dimension, are obligations pertaining to the protection of the human beings due to the international community as a whole8. In the framework of conventional international law, they bind all the States Parties to human rights treaties (obligations erga omnes partes), and, in the ambit of general international law, they bind all the States which compose the organized international community, whether or not they are Parties to those treaties (obligations erga omnes lato sensu). In a vertical dimension, the obligations erga omnes of protection bind both the organs and agents of (State) public power, and the individuals themselves (in the inter-individual relations).  

For the conformation of this vertical dimension have decisively contributed the advent and the evolution of the International Law of Human Rights. But it is surprising that, until now, these horizontal and vertical dimensions of the obligations erga omnes of protection have passed entirely unnoticed from contemporary legal doctrine. Nevertheless, I see them clearly shaped in the legal regime itself of the American Convention on Human Rights. Thus, for example, as to the vertical dimension, the general obligation, set forth in Article 1(1) of the American Convention, to respect and to ensure respect for the free exercise of the rights protected by it, generates effects erga omnes, encompassing the relations of the individual both with the public (State) power as well as with other individuals (particuliers)” (paras. 77-78).9
9.
It is not my intention to reiterate here everything I have written on this issue in my numerous opinions within this Court, but rather to make my position very clear as regards the broad scope of the general obligation to guarantee rights of Article 1(1) of the Convention. I would like to conclude this introduction referring to two additional and very specific elements. The first refers to what is called the broad and autonomous scope of the general obligations of Articles 1(1) and 2 of the American Convention, which are supplementary to the Convention obligations that specifically relate to each of the rights that it protects. On this specific point, in my said separate opinion in the Mapiripán Massacre v. Colombia (judgment of September 15, 2005), I indicated that: 


"The general obligation of Article 1(1) of the Convention - to respect and ensure respect for the right that it protects, without any discrimination - is not 'accessory' to the provisions concerning the rights embodied in the Convention, taken one by one, individually. The American Convention is not violated only and to the extent that a specific right that it protects is violated, but also when there is a failure to comply with one of the general obligations (Articles 1(1) and 2) that it stipulates.


Article 1(1) of the American Convention is much more than a simple 'accessory'; it is a general obligations imposed on State Parties, which encompasses all the rights protected by the Convention. Its continued violation can lead to additional violations of the convention, which add to the original violations. In this way, Article 1(1) is endowed with a broad scope. It refers to a permanent obligation of the State, the failure to comply with which may result in new victims, leading per se to additional violations, without it being necessary to relate them to the rights originally violated. Within the Court, I have been insisting in my interpretation of Article 1(1) - and also of Article 2 - of the Convention, which maximizes the protection of human rights under the Convention, since my dissenting opinion in Caballero Delgado and Santana v. Colombia (reparations, judgment of January 29, 1997). [...]


To deny the broad scope of the protection obligations under 1(1) and 2 of the Convention - or minimize them by an atomized and disaggregated interpretation of these rights - would be equal to depriving the Convention of its effect utile. The Inter-American Court cannot depart from its consistent case law in this respect and has the obligation to ensure that the high standards of protection built up over the years by its case law are preserved. This notable case law10 in this regard cannot be halted, and I would be firmly opposed to any intent to do so. This construct gives expression to law in evolution, which does not permit retrogression" (paras. 2-3 and 5).

10.
It is my understanding, in relation to Article 1(1) of the Convention, that the Pueblo Bello Massacre v. Colombia provides eloquent testimony of the interpretation I formulated in the above case, as regards the broad and autonomous scope of that general obligation. In brief, the objective international responsibility of the State is constituted in the same way in cases such as the Pueblo Bello Massacre, in which the necessary acknowledgment of Drittwirkung is required, clearly emphasizing the nature erga omnes of the Convention’s protection obligations.   

11.
The second element relates to another argument of the defendant State - that "the structures for attributing responsibility" to the State would constitute numerus clausus (cf. para. 103(c) of this judgment) - which, in my opinion, is untenable. The Court has very properly rejected it (para. 116). I consider that it is the specific list of ways of accepting the contentious jurisdiction of the Inter-American Court that is numerus clausus (other restrictions not established in Article 62 of the Convention are inadmissible),11 rather than the process of attributing international responsibility to the defendant State.

12.
This attribution should take into account the factual circumstances which vary from case to case. It is not, therefore, a mechanical process that can be regulated by numerus clausus. On this issue, I observed in my above-mentioned separate opinion in the Mapiripán Massacre case (2005) that:  

"International responsibility is attributed to a State following prudent assessment by  members of the competent judicial body, after they have carefully determined the facts of each specific case; it is not merely the mechanical application of specific formulations of precepts that are, in any case, of a supplementary nature" (para. 10).

13.
With these brief prior considerations in mind, I will now continue on to the substance of my observations in this separate opinion concerning the correct decision made by the Court in the Pueblo Bello Massacre case to rule on the violations of Articles 8 and 25 of the American Convention together, in keeping with its consistent case law.  My reflections in this respect encompass the following aspects: (a) Articles 25 and 8 of the Convention at the ontological and hermeneutic levels; (b) the genesis of the right to an effective recourse before the national courts in the corpus juris of international human rights law; (c) the irrelevance of the allegation of difficulties arising from domestic law; (d) the right to an effective recourse in the case law of the Inter-American Court; (e) the indivisibility of access to justice (the right to an effective recourse) and the guarantees of due process of law (Articles 25 and 8 of the American Convention); (f) the indivisibility of Articles 25 and 8 of the American Convention in the consistent case law of the Inter-American Court; (g) the indivisibility of Articles 25 and 8 of the American Convention as an inviolable advance in case law; (h) overcoming the difficulties concerning the right to an effective recourse in the case law of the European Court; (i) the right of access to justice lato sensu; and (j) the right of access to justice as an imperative of jus cogens.

II. 
Articles 25 and 8 of the American Convention at the 

ontological and hermeneutic levels
14.
It is axiomatic that each of the rights protected by the human rights treaties has its own content, from which the different formulations arise - as is the case of Articles 25 and 8 of the American Convention. Here, we are on an essentially ontological level. Although they are endowed with their own material content, some of these rights have had to undergo a long jurisprudential evolution until they achieved autonomy. This is the case, for example, of the right to an effective recourse in Article 25 of the American Convention and Article 13 of the European Convention on Human Rights (cf. infra). It is also the case of Article 8 of the American Convention and Article 6 of the European Convention. 

15.
Nowadays, the meaning given to the treaty-based provisions is the result of the development of case law and they are understood and should be appreciated in light of this development, in keeping with the principle of inter-temporal law - and not statically - abiding only by what motivated their original formulation some years ago. The fact that the protected rights are endowed with autonomy and their own material content does not mean that they cannot or should not be interrelated owing to the circumstances of each case. To the contrary, in my opinion this interrelation is the element that provides more effective protection, in light of the indivisibility of all human rights. Here we pass from the ontological to the hermeneutical level. Having made this distinction, I will now continue to the route that the right to an effective recourse has followed over time.   

III. 
The genesis of the right to an effective recourse before the national courts in the corpus juris of international human rights law 
16.
The travaux préparatoires of the Universal Declaration of Human Rights were conducted in different stages. The United Nations Commission on Human Rights decided to elaborate a draft in April/May 1946, when it appointed a "nuclear commission" to make the initial studies. In parallel, in 1947, UNESCO consulted scholars of the time regarding the bases of a future Universal Declaration.12 The draft Declaration was prepared within the framework of the United Nations Commission on Human Rights, by a Working Group which drafted it between May 1947 and June 1948.  As of September 1948, the draft Declaration was examined by the Third Committee of the United Nations General Assembly, and adopted on December 10 that year by the Assembly.13 One of the most relevant provisions of the 1948 Universal Declaration is to be found in Article 8, according to which everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted to him by the constitution or by law.

17.
In the final analysis, this Article 8 of the Universal Declaration embodies the right of access to justice (under domestic law), an essential element in any democratic society. Despite its relevance, the draft article that became Article 8 of the Universal Declaration was only inserted in the text during the final stages of the travaux préparatoires, when the matter was being examined by the Third Committee of the United Nations General Assembly. However, significantly, no objections were raised to it, and the Third Committee adopted it by 46 votes to zero, with three abstentions, while in the General Assembly it was adopted unanimously. The initiative, delayed but very successful, was proposed by the delegations of the Latin American States. It may even be considered that Article 8 (on the right to an effective remedy) represents the Latin American contribution par excellence to the Universal Declaration. 

18.
Indeed, Article 8 of the 1948 Universal Declaration was inspired by the equivalent provision of Article XVIII of the American Declaration of the Rights and Duties of Man eight months earlier (April 1948).14 The basic argument that led to the insertion of this provision in the 1948 American and Universal Declarations was the acknowledgement of the need to fill a gap in both declarations: to protect the rights of the individual against the abuses of the public authorities, to submit any abuse of individual rights to a decision of the Judiciary under domestic law.15
19.
In brief, the original enshrinement of the right to an effective remedy before the competent national judges or courts in the American Declaration (Article XVIII) was transplanted to the Universal Declaration (Article 8) and, from this, to the European and American Conventions on Human Rights (Articles 13 and 25, respectively), and also to the United Nations Covenant on Civil and Political Rights (Article 2(3)). Article 8 of the Universal Declaration and the corresponding provisions of human rights treaties in force, such as Article 25 of the American Convention, establish the State's obligation to provide adequate and effective domestic remedies. I have always maintained that this obligation should constitute a basic pillar not only of these treaties but of the rule of law itself in a democratic society, and its proper application is a means of optimizing the administration of justice (in substance and not only in form) at the national level.

20.
This key provision is also closely bound to the general obligation of States (also embodied in the human rights treaties) to respect the rights enshrined in them, and to ensure their free and full exercise to all persons subject to their respective jurisdictions.16 It is also linked to the guarantees of due process of law (Article 8 of the American Convention),17 inasmuch as it ensures access to justice. Thus, by enshrining the right to an effective remedy before the competent national judges or tribunals, the guarantees of due process of law, and the general obligation to guarantee the protected rights, the American Convention (Articles 25, 8 and 1(1)), and other human rights treaties attribute protection functions to the domestic law of the States parties.

21.
For the benefit of those protected, it is important that the corresponding developments in case law achieved by the Inter-American Court of Human Rights to date should be preserved and developed further in future - and never halted by a disaggregative interpretation. The relevance of the State's obligation to provide adequate and effective remedies must never be diminished. The right to an effective recourse before the competent national judges or tribunals in the sphere of judicial protection - to which the 1948 Universal Declaration gave global scope - is much more relevant that was previously imagined. The obligation of States Parties to provide such remedies within their national laws and to ensure to all persons subject to their jurisdiction the guarantee of the free and full exercise of all the rights embodied in the human rights treaties, and also the guarantees of due process of law, assume an even greater importance in a continent such as ours (which includes the three Americas), marked by casuistry, which often deprives the individual of the law’s protection.

IV.     The irrelevance of the allegation of difficulties arising from domestic law
22.
It should always be recalled that, when ratifying human rights treaties, the States Parties assume the general obligation to adapt their domestic laws to the international protection norms, in addition to the specific obligations relating to each of the protected rights. The 1969 and 1986 Vienna Conventions on the Law of Treaties prohibit a Party from invoking the provisions of its internal law as justification for its failure to perform a treaty (Article 27). This is a principle, above and beyond the law of treaties, of the law of the State's international responsibility, firmly established in international case law. According to this case law, the alleged difficulties arising from domestic law are a simple fact, and do not exempt the States Parties to international human rights treaties from international responsibility for failure to comply with the international obligations assumed.18 This basic legally-recognized principle is duly codified, precisely in Article 27 of the two Vienna Conventions mentioned above. 

23.
Thus, the States in question cannot invoke alleged difficulties or gaps in domestic law, since they are obliged to harmonize the latter with the provisions of the human rights treaties to which they are a party (such as the American Convention on Human Rights, Article 2, and the United Nations Covenant on Civil and Political Rights, Article 2(2)). Therefore, if they invoke alleged difficulties or gaps in domestic law for failing to provide simple, prompt and effective domestic remedies so as to implement effectively the international norms for the protection of human rights, they are incurring in an additional violation of the human rights treaties to which they are a party.   

V. 
The right to an effective recourse in the case law 

of the Inter-American Court.
24.
Almost 10 years ago, in my dissenting opinion in Genie Lacayo v. Nicaragua (Request for review of judgment, order of September 13, 1997),19 I analyzed the material content and the scope of Article 25 (right to an effective recourse) of the American Convention on Human Rights, in relation to Article 8(1) (due process of law) of the Convention, and also to the general obligations (to guarantee the exercise of the protected rights and to harmonize domestic law to international treaty-based law) embodied, respectively, in Articles 1(1) and 2 of the Convention (paras. 18-23 of the said opinion). Contrary to the Court's ruling in that case - which looked at these treaty-based provisions from the viewpoint of formal and not material justice - I concluded that the defendant State had violated Articles 25, 8(1), 1(1) and 2 of the Convention "considered jointly" (para. 28).

25.
Following the same reasoning, in my dissenting opinion in Caballero Delgado and Santana v. Colombia (reparations, Judgment of January 29, 1997),20 I also developed a hermeneutics that integrated Articles 8, 25, 1(1) and 2 of the American Convention, once again considering them together (paras. 2-4 and 7-9 of the said opinion), and maintained, contrary to the Court, that the defendant State had violated these four interrelated treaty-based provisions. Regarding the right to an effective recourse under Article 25 of the Convention, in particular, I indicated the following in my said dissenting opinion in Genie Lacayo v. Nicaragua:

 
“The right to a simple, prompt and effective remedy before  the competent national judges or tribunals, enshrined in Article 25 of the Convention, is a fundamental judicial guarantee far more important than one may prima facie assume,21 and which can never be minimized. It constitutes, ultimately, one of the basic pillars not only of the American Convention on Human Rights, but of the rule of law (État de Droit) itself in a democratic society (in the sense of the Convention). Its correct application has the sense of improving the administration of justice at national level, with the legislative changes necessary to the attainment of that purpose.


The origin - little-known - of that judicial guarantee is Latin American: from its insertion originally in the American Declaration of the Rights and Duties of Man (of April 1948),22 it was transplanted to the Universal Declaration of Human Rights (of December 1948), and from there to the European and American Conventions on Human Rights (Articles 13 and 25, respectively), as well as to the United Nations Covenant on Civil and Political Rights (Article 2(3)). Under the European Convention on Human Rights, in particular, it has generated a considerable case-law,23 apart from a dense doctrinal debate.


It could be argued that, for Article 25 of the American Convention to have effects vis-à-vis acts of the Legislative Power, for example, the incorporation of the American Convention into the domestic law of the States Parties would be required. Such incorporation is undoubtedly desirable and necessary, but, by the fact of not having incorporated it, a State Party would not thereby be dispensed from applying always the judicial guarantee stipulated in Article 25. Such guarantee is intimately linked to the general obligation of Article 1(1) of the American Convention, which, in turn, confers functions of protection onto the domestic law of the States Parties.


Articles 25 and 1(1) of the Convention are mutually reinforcing, in the sense of securing the compliance with one and the other in the ambit of domestic law. Articles 25 and 1(1) require, jointly, the direct application of the American Convention in the domestic law of the States Parties. In the hypothesis of alleged obstacles of domestic law, Article 2 of the Convention comes into operation, requiring the harmonization with the Convention of the domestic law of the States Parties. These latter are obliged, by Articles 25 and 1(1) of the Convention, to establish a system of simple and prompt local remedies, and to give them effective application.24 If de facto they do not do so, due to alleged lacunae or insufficiencies of domestic law, they incur into a violation of Articles 25, 1(1) and 2 of the Convention (paras. 18-21).

26.
Shortly after the above-mentioned cases of Genie Lacayo and Caballero Delgado and Santana, the Inter-American Court, for the first time in Castillo Páez v. Peru (judgment on merits of November 2, 1997), defined the content and scope of Article 25 of the Convention, which, it concluded had been violated in relation to Article 1(1) thereof, by the defendant State. In the words of the Court, the provision contained in Article 25 on the right to effective recourse to a competent national court or tribunal “is one of the fundamental pillars not only of the American Convention, but of the very rule of law in a democratic society in the terms of the Convention" (para. 82).25
27.
Since then, this has been the Court's position in that regard, reiterated in its judgments on merits in Suárez Rosero v. Ecuador (judgment of November 12, 1997, para. 65), Blake v. Guatemala (judgment of January 24, 1998, para. 102), Paniagua Morales et al. v. Guatemala (judgment of March 8, 1998, para. 164), Castillo Petruzzi et al. v. Peru (Judgment of May 30, 1999, para. 184), Cesti Hurtado v. Peru (judgment of September 29, 1999, para. 121), the "Street Children" (Villagrán et al.) v. Guatemala (judgment of November 19, 1999, para. 234), Durand and Ugarte v. Peru (judgment of May 28, 1999, para. 101), Cantoral Benavides v. Peru (judgment of August 18, 2000, para. 163), Bámaca Velásquez v. Guatemala (judgment of November 25, 2000, para. 191), the Mayagna (Sumo) Awas Tingni Community v. Nicaragua (judgment of August 31, 2001, para. 112), Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago (judgment of June 21, 2002, para. 150), Cantos v. Argentina (judgment of November 28, 2002, para. 52), Juan Humberto Sánchez v. Honduras (judgment of June 7, 2003), Maritza Urrutia v. Guatemala (judgment of November 27, 2003, para. 117), the 19 Tradesmen v. Colombia (judgment of July 5, 2004, para. 193), Tibi v. Ecuador (judgment of September 7, 2004, para. 131), the Serrano Cruz Sisters v. El Salvador (judgment of March 1, 2005, para. 75), Yatama v. Nicaragua (judgment of June 23, 2005, para. 169), Acosta Calderón v. Ecuador (judgment of June 24, 2005, para. 93), and Palamara Iribarne v. Chile (judgment of November 22, 2005, para. 184).

VI. 
The indivisibility of access to justice (the right to an 

effective recourse) and the guarantees of due process of law 

(Articles 25 and 8 of the American Convention)

28.
On the day the Inter-American Court adopted the judgment on merits in the Castillo Páez case  (November 3, 1997) - the starting point of this lucid consistent case law of the Court - I experienced the satisfaction of knowing that significant progress had been made in the Court’s case law, which advanced to place the right to an effective recourse in the prominent position that corresponds to it, as an expression of the right of access to justic, lato sensu, understood as the right to the availability of justice, thus unavoidably encompassing the guarantees of due process of law, and authentic execution of judgment. How, then, can we fail to relate Article 25 to Article 8 of the Convention? After all, how could the guarantees of due process be effective (Article 8) if the individual did not have the right to an effective recourse (Article 25)? And how could the latter be effective without the guarantee of due process of law?

29.
The fact is that they complement and complete each other within the legal framework of the rule of law in a democratic society. This is the sound interpretation of these two treaty-based provisions. Also, on the day the Court adopted the judgment on merits in the tragic Castillo Páez case, I was gratified to see that this advance in the Court’s case law had liberated Article 25 of the American Convention - in the tradition of the most lucid Latin American juridical though26 - from the vicissitudes experienced by the corresponding Article 13 of the European Convention (cf. infra). The Inter-American Court correctly underscored the essential connection between Articles 25 and 8 of the American Convention when finding, in its judgment in the Mapiripán Massacre v. Colombia of September 15, 2006, that, as I have been maintaining for some time:

"According to the American Convention, the States Parties are obliged to provide effective judicial recourses to the victims of human rights violations (Article 25), recourses that must be substantiated according to the rules of due process of law (Article 8(1)), all within the general obligation of the States to ensure to all persons subject to their jurisdiction the free and full exercise of the rights embodied in the Convention (Article 1(1))" (para. 195).    

30. 
Recently, on December 1, 2005, during the public hearing before this Court in Ximenes Lopes v. Brazil, both the Inter-American Commission on Human Rights and the representatives of the alleged victim and his next of kin proposed an integrated interpretation of Articles 8(1) and 25 of the American Convention, which, they considered, should necessarily be considered together.  The Commission stated that:27
"Article 8(1) cannot be disconnected from Article 25 or vice versa, given that they respond definitively to the same concept of responsibility in the judicial sphere (...)."

According to the Commission - recalling the "firm" and, today, converging case law on this point of the Inter-American and European Courts - the "reasonable time" mentioned in Article 8 of the American Convention is closely linked to a the effective, simple and prompt recourse mentioned in its Article 25. The representatives of the alleged victim and his next of kin also acknowledged the consistent case law of the Inter-American Court on this point to date and their support for it, which they are determined to continue expressing because "the most obvious interpretation of this provision within the inter-American system is that the two articles [Articles 8 and 25 of the Convention] should be examined together." This is the opinion of the beneficiaries of the inter-American protection system, as both they and the Commission clearly stated during the proceedings before this Court in the Ximenes Lopes case.

31.
In a study on due process of law that I presented during an international seminar of the International Committee of the Red Cross (ICRC), in Hong Kong, China, a few years ago, I recalled the words of Advisory Opinion OC-9/87 of the Inter-American Court28 of October 6, 1987, with regard to effective recourses before competent national courts or tribunals (Article 25(1) of the Convention) such as habeas corpus and amparo, and any other recourses that are essential to ensure respect for non-derogable rights (those that may not be derogated under Article 27(2) of the Convention), which are "essential" judicial rights that must be exercised within the framework and in light of the principles of due process of law (under Article 8 of the American Convention).29 Thus, in Advisory Opinion OC-9/87, the Court considered the provisions of Articles 25 and 8 of the American Convention as an indivisible whole. 

32.
In this same seminar in China, I referred to the case law developed by the Court (at the end of 1997 and the beginning of 1998), particularly as of Loayza Tamayo v. Peru, Blake v. Guatemala and Suárez Rosero v. Ecuador, on relevant aspects of due process of law and the right to an effective recourse (Articles 25 and 8 of the American Convention), which, in the "second generation" of cases submitted to the consideration of the Court (after the initial cases on the fundamental right to life), occupied a central position when considering the applications lodged with the Inter-American Court.30
33. I consider that this evolution in case law is the legal heritage of the inter-American protection system and of the peoples of our region, and I am firmly opposed to any attempt to dismantle it. The Court has been faithful to its position in the vanguard to date. In its notable Advisory Opinion OC-16/99 on The Right to Information on Consular Assistance in the Framework of the Guarantees of Due Process of Law (of October 1, 1999), which has inspired international case law in statu nascendi on the matter (as widely recognized in the specialized bibliography), the Court once again considered as a whole the right to an effective recourse and the guarantees of due process of law (Articles 25 and 8 of the Convention). After emphasizing the need to interpret the Convention in such a way that "the system for the protection of human rights should have all its appropriate effects (effet utile)" (para. 58), according to the necessarily evolutive interpretation of all the corpus juris of international human rights law (paras. 114-115), the Court stated clearly and categorically that:

"In the opinion of this Court, for “the due process of law,” a defendant must be able to exercise his rights and defend his interests effectively and in full procedural equality with other defendants." (para. 117).

34.
Thus, according to the Court - in a luminous advisory opinion which is, today, a benchmark in its case law and in its history (together with Advisory Opinion OC-18/03 on The Juridical Status and Rights of Undocumented Migrants of 2003) - there is simply no due process without an effective recourse before competent national courts or tribunals, and the provisions of Articles 25 and 8 of the Convention are unavoidably linked, not only at the conceptual level, but also - and above all - in hermeneutics. The Court added, in the said Advisory Opinion OC-16/99 on The Right to Information on Consular Assistance in the Framework of the Guarantees of Due Process of Law, that it is necessary to be attentive to ensure and confirm that all defendants:

"Enjoy a true opportunity for justice and the benefit of due process of law (...)" (para. 119).

VII. 
The indivisibility of Articles 25 and 8 of the American Convention

in the consistent case law of the Inter-American Court 

35.
In its consistent case law, the Inter-American Court has, with the appropriate reasoning, always combined its consideration of alleged violations of Articles 8 and 25 of the American Convention, as exemplified by its judgments in Barrios Altos (Chumbipuma Aguirre et al.) v. Peru (of March 14, 2001, paras. 47-49), Las Palmeras v. Colombia (of December 6, 2001, paras. 48-66), Baena Ricardo et al. v. Panama (of February 2, 2001, paras. 119-143), Myrna Mack Chang v. Guatemala (of November 25, 2003, paras. 162-218), Maritza Urrutia v. Guatemala (of November 27, 2003, paras. 107-130, the 19 Tradesmen v. Colombia (of July 5, 2004, paras. 159-206), the Gómez Paquiyauri Brothers v. Peru (of July 8, 2004, paras. 137-156), the Serrano Cruz Sisters v. El Salvador (of March 1, 2005, paras. 52-107), Caesar v. Trinidad and Tobago (of March 11, 2005, paras. 103-117), the Moiwana Community v. Suriname (of June 15, 2005, paras. 139-167), the Yakye Axa Indigenous Community v. Paraguay (of June 17, 2005, paras. 55-119), Fermín Ramírez v. Guatemala (of June 20, 2005, paras. 58-83), Yatama v. Nicaragua (of June 23, 2005, paras. 145-177), the Mapiripán Massacre v. Colombia (of September 15, 2005, paras. 193-241), and Gómez Palomino v. Peru (of November 22, 2005, paras. 72-86)31
36.
In addition to the above-mentioned judgments, the Court has been particularly emphatic in others about the need to follow an integrating (and never disaggregating) interpretation of Articles 8 and 25 of the American Convention, considering them together. For example, in Cantos v. Argentina (Judgment of November 28, 2002), the Court underscored the importance of the right of access to justice, embodied, lato sensu, in both Article 25 and Article 8(1) of the Convention, and added that:

"Any domestic law or measure that imposes costs or in any other way obstructs the individuals’ access to the courts [...] must be regarded as contrary to Article 8(1) of the Convention."32
37.
Article 8(1) is thus correctly understood by the Court to be inextricably linked to the right to an effective recourse under Article 25 of the Convention. In keeping with this reasoning, in Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago (Judgment of June 21, 2002), the Court recalled its obiter dictum in Advisory Opinion OC-16/99 to the effect that there is no "due process of law" if a defendant is unable to assert his rights "effectively" (i.e. in the absence of genuine access to justice) and added that, "for due process of law" it is necessary to observe "all the requirements" that are designed "to ensure or assert the entitlement to a right or the exercise thereof" (paras. 146 and 147).    

38.
This is the significant consistent case law of the Court to emancipate the individual, patiently developed over recent years. And this is why I defend it so staunchly (because I have spent a long time considering it and it has benefited many cases), in the same way that I am firmly opposed to current attempts within the court to dismantle it, disassociating Article 8 from Article 25, apparently due to mere dilettantism or some other reason that I am unable to understand. The Court’s case law in line with the position I maintain is not exhausted on that point. In Bámaca Velásquez v. Guatemala (judgment of November 25, 2000), the Court expressly considered "the guarantees embodied in Article 8 and the judicial protection established in Article 25 of the Convention" together, in order to examine the alleged violations of rights in that case (para. 187). And, in Myrna Mack Chang v. Guatemala (judgment of November 25, 2003), it stated very significantly that: 

"[...] The Court must examine the domestic judicial proceedings as a whole to attain a comprehensive perception of them and to establish whether the said actions contravene the standards on the right to fair trial and judicial protection and the right to an effective remedy, derived from Articles 8 and 25 of the Convention." 33
39.
Only an integrating interpretation, such as the one that I have been maintaining and developing within the Court for more than a decade can provide the necessarily comprehensive vision of the violation of one or more rights protected by the Convention, with direct consequences for the appropriate determination of reparations. This is an additional point that should not be overlooked. In another well-known case, which has already been examined in books specifically dedicated to it34 - the "Street Children" (Villagrán Morales et al.) v. Guatemala (judgment of November 19, 1999) - the Court again maintained that:  

"The Court must examine all the domestic judicial proceedings in order to obtain an integrated vision of these acts and establish whether or not it is evident that they violated the norms on the obligation to investigate, and the right to be heard and to an effective recourse, which arise from Articles 1(1), 8 and 25 of the Convention."35 

40.
In this judgment in the historic "Street Children" case, the Court added: 

"Regarding  acts or omissions of domestic judicial bodies, Articles 25 and 8 of the Convention define the scope of the [...] principle of generation of responsibility for the acts of all State organs” (para. 220).

In other words, the provisions of Articles 25 and 8 of the Convention, considered together, are fundamental for determining the scope of State responsibility, including for the acts or omissions of the Judiciary (or any other State agent or branch). 

41.
In Juan Humberto Sánchez v. Honduras (judgment of June 7, 2003), the Court stated that recourses that “are illusory,” owing to the “general conditions of the country” in question or even “the specific circumstances” of a particular case, cannot be considered “effective” (para. 121). In other words, access to justice and the effective exercise of a right (with strict respect for judicial rights) are inevitably linked. And the Court added in that case:

"(...) In the case under discussion it has been proven that the death of  Juan Humberto Sánchez was set within the framework of a pattern of extra-legal executions [...], one characteristic of which is that there has also been a situation of impunity [...] in which judicial remedies are not effective, the judicial investigations have serious shortcomings, and the passing of time plays a fundamental role in erasing all traces of the crime, thus making the right to defense and judicial protection an illusion, as regards the terms set forth in Articles 8 and 25 of the American Convention (para. 135).

42.
In addition, in Durand and Ugarte v. Peru (judgment of August 16, 2000), the Court recalled the pleadings of the Inter-American Commission on Human Rights to the effect that “the exclusive military justice system does not offer the minimum guarantees of independence and impartiality required according to the provisions of Article 8(1) of the Convention and, therefore, does not constitute an effective recourse to protect the rights of the victims and their next of kin and to repair the damage caused, also violating the provisions of Article 25 of the Convention" (para. 120). Thus, when determining the violation of Articles 8(1) in connection with 25(1) of the Convention in the Durand and Ugarte case, the Court concluded that:

"As a consequence, Article 8(1) of the American Convention, in connection with Article 25(1) thereof, confers on the next of kin of the victims the right that the latter’s disappearance and death should be investigated by State authorities; that those responsible for these illegal acts should be prosecuted and, if applicable, the corresponding sanctions should be imposed, and that the damages suffered by the next of kin should be compensated. None of these rights was guaranteed in the instant case of the next of kin of Mr. Durand Ugarte and Mr. Ugarte Rivera" (para. 130). 

43. 
In the judgment that the Inter-American Court has just adopted in the Pueblo Bello Massacre case, it has adhered to its best case law, by examining together the alleged – and proven – violations of Articles 25 and 8(1), in relation to Article 1(1) of the American Convention (paras. 206 and 212). Access to justice and the guarantees of due process of law are unavoidably interrelated. This is clear from, inter alia, the Court’s deliberations in this case, 

"The investigation and the proceedings conducted in the ordinary criminal jurisdiction have not represented an effective recourse that guaranteed, within a reasonable time, the right of access to justice of the next of kin of those who were disappeared or deprived of life, with full observance of judicial rights" (para. 188).
VIII. 
The indivisibility of Articles 25 and 8 of the American Convention

as an inviolable advance in case law 

44.
However, it cannot be assumed that there will be a linear, constant and inevitable advance in the relevant international case law, because institutions are the people who run them and, like clouds or waves, they vacillate as is inherent to the human condition. Today, I can see clearly that working for the international protection of human rights is like the myth of Sisyphus, an unending task. It resembles constantly pushing up the side of a mountain a rock that continually falls back down and must be pushed up again. The work of protection continues with advances and setbacks.

45.
When descending the mountain in order to push the rock upwards once again, one is aware of the human condition and of the tragedy encompassing it. But the struggle must continue; there is no alternative: 

"Sisyphe, revenant vers son rocher, contemple cette suite d'actions sans lien qui devient son destin, créé par lui, uni sous le regard de sa mémoire et bientôt scellé par sa mort. (...) Sisyphe enseigne la fidélité supérieure qui (...) soulève les rochers. (...) La lutte elle-même vers les sommets suffit à remplir un coeur d'homme. Il faut imaginer Sisyphe heureux."36
I consider that halting the progress achieved by the Inter-American Court’s integrating hermeneutics on this issue, starting with the Castillo Páez judgment, would be comparable to allowing the rock to roll back down the mountain. Regarding the issue being examined, it is necessary to look at it as a whole before considering the details, and not vice versa; otherwise, there is a risk of seeing only a few of the nearest trees and losing sight of the forest.

46.
Fortunately, in this Pueblo Bello Massacre case, there was consensus within the Court to examine Articles 8(1) and 25 of the American Convention together, as is correct, in relation to Article 1(1). The Court’s reasoning in this regard was never questioned. Shortly after the advance described above concerning the integrating hermeneutics in the Inter-American Court’s case law, I wrote in an almost premonitory tone, in my Tratado de Derecho Internacional de los Derechos Humanos (tome II, 1999), that:

"É importante que este avanço na jurisprudência da Corte Interamericana seja preservado e desenvolvido ainda mais no futuro. (...) No sistema interamericano de proteção, a jurisprudência sobre a matéria encontra-se em sua infância, e deve continuar a ser cuidadosamente construída. O direito a um recurso efetivo ante os tribunais  nacionais competentes no âmbito da proteção judicial (artigos 25 e 8 da Convenção Americana) é muito mais relevante do que até recentemente se supôs, em um continente, como o nosso, marcado por casuísmos que muito freqüentemente privam os indivíduos da proteção do direito. Requer considerável desenvolvimento jurisprudencial nos próximos anos."37
[It is important that this advance in the case law of the Inter-American Court is preserved and developed even further in the future [...] In the inter-American protection system, the case law on this issue is still in its infancy, and must continue to be carefully developed. The right to an effective recourse before competent national courts in the sphere of judicial protection (Articles 25 and 8 of the American Convention) is much more relevant that was supposed until recently, in a continent such as ours, known for casuistry that often deprives individuals of the protection of the law. It will call for significant case law development over the coming years.]

47.
Despite this, I thought that I would not have to examine in detail this issue (particularly the close relationship between Articles 25 and 8 of the American Convention), which I considered had been established in the most lucid writings of international law – and to which I have even dedicated a 177-page chapter in my Tratado38 (concerning the interpretation and application of the human rights treaties. Today, at the onset of 2006, I see this is not the case, not even within this Court. Once again the rock must be pushed up the mountain, even in the knowledge that it may fall down anew.

48.
Conceptually, judicial protection (Article 25) and judicial guarantees (Article 8) form an organic whole, and constitute the rule of law in a democratic society. Effective recourses before competent national courts and tribunals (such as, habeas corpus, amparo in most countries of Latin America, and the mandado de segurança in Brazil, all in accordance with Article 25 of the American Convention) should be exercised within the framework, and according to the principles, of due process of law (embodied in Article 8 of the Convention).39
49.
In a specific case, there may be a violation of only one of the elements of this form of judicial protection and juridical guarantees – but this does not detract from the validity of the integrating hermeneutics that I maintain, in the sense that, in principle, it is necessary to consider together the provisions of Articles 8 and 25 of the American Convention – which constitute, I reiterate, the rule of law in a democratic society – in relation to the general obligations stipulated in Articles 1(1) and 2 of the Convention. I consider that any affirmation to the contrary would require a justification that, in my opinion, simply does not exist and could not be even remotely convincing. 

50.
Without deviating from the general rules of interpretation of treaties (Article 31(1) of the 1969 and 1986 Vienna Conventions on the Law of Treaties), the international supervisory mechanisms for human rights have developed a teleological interpretation, emphasizing the realization of the object and purpose of human rights treaties as the most appropriate factor to ensure an effective protection of these rights. Ultimately, underlying the said general rule of interpretation stipulated in the two Vienna Conventions (Article 31(1)), is the principle, widely supported by case law, according to which it is necessary to ensure that the treaty-based provisions produce the pertinent effects (the so-called effet utile). This principle, ut res magis valeat quam pereat, by which the interpretation should promote the appropriate effects of a treaty has (with regard to human rights) assumed particular importance in determining the broad scope of the treaty-based protection obligations.40
51.
Indeed, this interpretation is the one that most faithfully reflects the special character of human rights treaties, the objective nature of the obligations they establish, and the autonomous meaning of the concepts they embody (distinct from the corresponding concepts in the context of national juridical systems). Since human rights treaties incorporate concepts with an autonomous meaning, deriving from the evolution of case law, and since the object and purpose of human rights treaties are distinct from the classic treaties (because they relate to relations between the State and the persons subject to its jurisdiction), the classic principles of interpretation of treaties in general adapt to this new reality.41
52.
Moreover, Article 29(b) of the American Convention expressly prohibits any interpretation that restricts the exercise of the protected rights. Thus, any reorientation of the Court’s consistent case law, which integrates Articles 8 and 25 of the American Convention, would only be justified to the extent that it provided greater protection to the rights embodied therein, which is not the case. Until today, in the deliberations on this issue within the Court that are causing me concern (which, fortunately, did not occur in this case), I have never heard any evidence that de-linking or “separating” Article 8 from Article 25 would provide more effective protection for the rights enshrined in the American Convention. Rather, this would lead to an unfortunate and unjustifiable setback in the Court’s case law, particularly in view of the current general trend to the contrary of international case law on this issue.

IX. 
Overcoming the difficulties concerning the right to an 

effective recourse in the case law of the European Court 

53.
Even if other international mechanisms for the supervision of human rights have labored under the uncertainties of a fragmenting interpretation, why should the Inter-American Court follow this path, abdicating its progressive case law – which has earned it the respect of the beneficiaries of our protection system as well as of international academic circles – and assume a different stance which has even been abandoned by other bodies that erroneously used to follow it? In my opinion, this makes no sense.

54.
Allow me to illustrate this point with an example taken from the experience, trial and error of the European system for the protection of human rights. Initially, the case law of the European Court of Human Rights supported the “accessory” nature of Article 13 (right to an effective recourse) of the European Convention on Human rights, understood, as of the 1980s, as guaranteeing a subjective individual substantive right. Gradually, in its judgments in Klass v. Germany (1978), Silver and Others v. United Kingdom (1983), and Abdulaziz, Cabales and Balkandali v. United Kingdom (1985), the European Court began to recognize the autonomous nature of Article 13. Finally, after years of hesitation and indecisiveness, in its judgment of December 18, 1996, in Aksoy v. Turkey (paragraphs 95 to 100), the European Court decided that there had been an “autonomous” violation of Article 13 of the European Convention.

55.
In a pioneering study on the issue published in 1973, Pierre Mertens criticized the “poverty” of the initial case law of the European Court, as well as the vague nature of the European legal writings on the issue at the time – very different from the more advanced Latin American legal writings and practice, following the adoption of the 1948 American Declaration; the first international instrument to enshrine the right to an effective recourse.42 Thus, P. Mertens stated more than 30 years’ ago that it was necessary to pave the way to ensuring that the right an effective recourse (Article 13 of the European Convention) gave rise to all its effects in the domestic law of the States Parties. In reality, the “effectiveness” of that right is measured in light of the criteria of the guarantees of due process of law (Article 6 of the European Convention); thus, the conclusion of P. Mertens that Articles 6 and 13 of the European Convention - which correspond to Articles 8 and 25 of the American Convention – should frequently “be invoked together.”43
56.
Indeed, as time has passed, attention has again been paid to the relationship between Articles 13 and 6(1) of the European Convention, the latter (the right to a fair trial) constituting the object of extensive case law of the European Court, together with intense doctrinal debate.44 In an emphatic ruling in Kudla v. Poland (judgment of October 18, 2000), the European Court of Human Rights stated that the time had come to end the uncertainty of the past and to accept the direct relationship between Articles 6(1) and 13 of the European Convention (cf. paras. 146-149 and 151). And, in a significant obiter dictum, the European Court indicated that:

"(...) Article 13, giving direct expression to the State's obligation to protect human rights first and foremost within their own legal system, establishes an additional guarantee for an individual in order to ensure that he or she effectively enjoys those rights. The object of Article 13, as emerges from the travaux préparatoires [of the European Convention on Human Rights], is to provide a means whereby individuals can obtain relief at national level for violations of their Convention rights before having to set in motion the international machinery of complaint before the Court. From this perspective, the right of an individual to trial within a reasonable time will be less effective if there exists no opportunity to submit the Convention claim first to a national authority; and the requirements of Article 13 are to be seen as reinforcing those of Article 6(1), rather than being absorbed by the general obligation imposed by that Article not to subject individuals to inordinate delays in legal proceedings" (para. 152).  

57.
And the European Court concluded, in this regard, in the said Kudla v. Poland, that "the correct interpretation of Article 13 is that that provision guarantees an effective recourse before a national authority for an alleged breach of the requirement under Article 6(1) to hear a case within a reasonable time" (para. 156). Consequently, the Court determined that in the specific case, "there has been a violation of Article 13 of the Convention in that the applicant had no domestic remedy whereby he could enforce his right to a 'hearing within a reasonable time' as guaranteed by Article 6(1) of the Convention" (para. 160). 

58.
In reality, in recent years (since the end of the 1960s), in successive cases, the European Court has taken into account the requirements of due process of law (Article 6 of the European Convention) in direct correlation with those of the right to an effective recourse (Article 13 of the Convention).45 The right to an effective recourse in developing European case law incorporates the rule of law, and cannot be disassociated from the rule of law in a democratic society.46 Its material content as a subjective and autonomous right characterizes it as “a fundamental instrument for the implementation of the protection of human rights."47
59.
Fortunately, the case law of the Inter-American Court has dispensed with the vicissitudes of the case law of its European namesake, whose actual position on this matter is, as we have seen, similar to that of the Inter-American Court. To try and disassociate Articles 25 and 8 of the American Convention would be inadmissible, for this reason also, and would constitute a return to the pre-history of the case law of our Court. It is unfortunate that, within the Inter-American Court, I am obliged to continue trying to avoid a serious setback in the Court’s case law, rather than the Court following its advanced case law in this respect.

X. 
The right of access to justice lato sensu.
60.
During a 1996 Colloquium held by Strasbourg University and the Cour de Cassation on "Les nouveaux développements du procès équitable" within the framework of the European Convention on Human Right, J.-F. Flauss underscored correctly, the close relationship between access to a court (by means of an effective recourse) and the procès équitable [right to a fair trial], and added that the right to a fair trial encompassed even the effective execution of the judgment in favor of the victim.48 On this point, the Colloquium concluded by expressly recognizing “the close relationship” between access to justice (through an effective, simple and prompt recourse) and the right to a fair trial (the guarantees of due process of law) within the framework of the rule of law in a democratic society.49
61.
In the Reports I submitted to the competent organs of the Organization of American States (OAS) when President of the Inter-American Court, e.g., on April 19, 2002, and October 16, 2002, I emphasized my understanding as regards the broad scope of the right of access to justice at the international level; the right of access to justice lato sensu.50 This right is not reduced to formal access, stricto sensu, to the judicial instance (both domestic and international), but also includes the right to a fair trial and underlies interrelated provisions of the American Convention (such as Articles 25 and 8), in addition to permeating the domestic law of the States Parties.51 The right of access to justice, with its own juridical content, means, lato sensu, the right to obtain justice. In brief, it becomes the right that justice should be done.

62.
One of the main components of this right is precisely direct access to a competent court, by means of an effective, prompt recourse, and the right to be heard promptly by this independent, impartial court, at both the national and international levels (Articles 25 and 8 of the American Convention). As I indicated in a recent publication, here we can visualize a true right to law; that is, the right to a national and international legal system that effectively safeguards the fundamental rights of the individual.52
XI. 
Epilogue: the right of access to justice as an imperative of jus cogens 
63.
In its above-mentioned Advisory Opinion OC-18/03 on the Juridical Status and Rights of Undocumented Migrants (of September 17, 2003), the Inter-American Court stated correctly that “the State must guarantee that access to justice is genuine and not merely formal” (para. 126), which, in my opinion, includes the said access by means of an effective recourse, and all the guarantees of due process of law up until the effective and final execution of judgment. The same Advisory Opinion OC-18/03 stated lucidly that the principle of equality and non-discrimination is today part of jus cogens (paras. 111-127).  

64.
The indivisibility between Articles 25 and 8 of the American Convention that I maintain (supra) leads me to characterize access to justice, understood as the full realization of justice, as forming part of the sphere of jus cogens; in other words, that the inviolability of all the judicial rights established in Articles 25 and 8 considered together belongs to the sphere of jus cogens. There can be no doubt that the fundamental guarantees, common to international human rights law and international humanitarian law,53 have a universal vocation because they are applicable in any circumstance, constitute a peremptory right (belonging to jus cogens), and entail obligations erga omnes of protection.54 

65.
Following its historic Advisory Opinion OC-18/03 on the Juridical Status and Rights of Undocumented Migrants, the Court could and should have given this other qualitative step forward in its case law. I dare hope that it will do so as soon as possible, if it truly continues with its forward-thinking case law – instead of trying to halt it – and extends the advance courageously achieved in this Advisory Opinion with the continuing expansion of the material content of jus cogens.

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

Secretary

�. 	Cf., on this specific point, recently, A.A. Cançado Trindade, "La Convention Américaine relative aux Droits de l'Homme et le droit international général", in Droit international, droits de l'homme et juridictions internationales (eds. G. Cohen-Jonathan and J.-F. Flauss), Bruxelles, Bruylant, 2004, pp. 59-71. 





�. 	This juridical tradition is such that, amidst all the conflicts that affect the country, it continues alive in the research carried out by the new generations of Colombian jurists, who are studying extremely relevant issues such as transitional justice (including the collective memory, reparation, justice and democracy); cf., e.g., the essays of several authors in this regard, in: 7 Revista Estudios Socio-Jurídicos - Universidad del Rosario/Bogotá (August 2005) - special edition, pp. 21-40 and 200-543. 





�. 	In my separate opinion in the well-known "The Last Temptation of Christ" (Olmedo Bustos et al.) v. Chile (merits, judgment of February 5, 2001), I stated that "the international responsibility of a State Party to a human rights treaty arises from the moment that an internationally wrongful event - whether act or omission - occurs  (tempus commisi delicti), which can be attributed to that State, in violation of the respective treaty" (para. 40). Likewise, in my dissenting opinion in the El Amparo case (interpretation of judgment, 1997), while sustaining the thesis of the objective international responsibility of the State, I maintained my position that the tempus commisi delicti is at the very beginning of a situation of human rights violation (para. 5). 





�. 	Paras. 14, 2 and 6-7 of the said opinion.





�. 	Cf., e.g., my separate opinions in the judgments on merits of January 24, 1998 (para. 28), and on reparations of January 22, 1999 (para. 40), in Blake v. Guatemala; and cf. A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, vol. II, Porto Alegre/Brazil, S.A. Fabris Ed., 1999, pp. 412-420.





�. 	Cf. paras. 2-3 of the said opinion.


�. 	In the same opinion, I clarified that "By definition, all the norms of jus cogens necessarily generate obligations erga omnes. While jus cogens is a concept of material law, the obligations erga omnes refer to the structure of their performance on the part of all the entities and all the individuals bound by them. In their turn, not all the obligations erga omnes necessarily refer to norms of jus cogens" (para. 80).
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