PAGE  
17

SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
I have voted in favor of the adoption of this judgment in the Case of the Ituango Massacres by the Inter-American Court of Human Rights. Given the particular gravity of the facts of the case, which once again reveal to the Court the genuine human tragedy endured by Colombia in recent years, I am obliged to record my reflections on the issues dealt with by the Court in this judgment as grounds for my respective position. To this end, in this separate opinion, I will refer to the following points, not necessarily circumscribed to this case, although related to it, and also as general reflections on the future work of the Court and as a contribution to the enhancement of contemporary international legal doctrine: (a) prior considerations; (b) the different manifestations of human cruelty in the execution of State policies; (c) the insensitivity of the State to the consequences of its own criminal practices; (d) the total defenselessness of the individual in the face of the State’s criminal practices; (e) further reflections on the planning and execution of massacres as State crimes; (f) the right of access to justice lato sensu in the indivisibility between Articles 25 and 8 of the American Convention; and g) the reaction of the juridical conscience: the evolution of the notion of victim. 


I. 
Prior considerations
2.
In this judgment in the Case of the Ituango Massacres (resulting from the armed incursions in La Granja and El Aro), the Court defined the scope of the defendant State’s partial acknowledgement of international responsibility for specific acts, noting that it did not encompass the claims of the complainants as regards reparations and costs (para. 73). One of the expert witnesses who gave evidence before the Court stated that the said massacres had been perpetrated with “extreme brutality” (including mutilation, torture and extrajudicial executions) by “paramilitary groups acting in conjunction with the Colombian armed forces, or at least with their acquiescence or tolerance” (para. 110(a)(1)). The Court found that the brutality and the internal forced displacement in Colombia had been proved (paras. 125(1-113).      

3.
In the proceedings before the Court in this case, when affirming “the State’s responsibility for the acts of the paramilitary groups,” the victims’ representatives stated, in the public hearing of September 23, 2005, that:


"In Colombia, the paramilitary movement is a State strategy to combat the guerrilla groups; this strategy has consisted in promoting the actions of armed civilian groups which attack the civilian population that really or allegedly supports the insurgents, by means of selective assassination, forced disappearance, massacres and indiscriminate acts of violence against this civilian population.”

4.
According to the representatives, “the Colombian State’s responsibility” concerning the events of this case was constituted in the zone of Ituango, which was of strategic importance because the FARC guerrilla operated there: 


"Not only because members of the Colombian law enforcement bodies participated actively, but also because [the events] were part of an agreed plan to combat the insurgents, which included terrorizing the civilian population in the zone in order to eliminate any real or alleged support for the guerrilla.”

5.
The victims’ representatives also stated that there had been additional violations of Articles 8(1) and 25 of the American Convention on Human Rights, when they added that:


“The Colombian State has not provided the victims and their next of kin with effective recourses that guarantee them the right to the truth, justice and the reparation of these grave human rights violations [...]. The Colombian State has organized its structures to keep the authors of these grave human rights violations beyond the reach of the law; and [...] the Colombian State has adopted domestic laws that prevent the victims of these grave facts from access to guarantees of the right to the truth and justice.”
 

6.
In its final arguments brief before the Court, when asserting the international responsibility of the respondent State, the representatives concluded that: 


"The promotion, creation, support and actions of the paramilitary groups are part of a policy to confront the insurgent groups designed by the Colombian State towards the end of the 1960s and implemented since then by the Colombian law enforcement bodies. 


This counter-insurgency strategy was and is intended to attack individuals and groups that really or allegedly support the guerrilla groups in Colombia. [...] These paramilitary groups are appropriate for this purpose, insofar as, under the legal system, it is difficult for the regular forces (that is, the Colombian law enforcement bodies) to undertake direct combat activities against the civilian population. These attacks on the civilian population were classified as a ‘dirty war’ by the [United Nations] Special Rapporteur on extrajudicial, summary or arbitrary executions [S. Amos Wako,] who visited Colombia in 1989, and have also been acknowledged by the State itself in a report of October 25, 2002 (...). 


The operations of the paramilitary groups were conducted on a very large scale at the end of the 1980s. [...] Not only were no actions taken against the paramilitary movement in Colombia, but an alternative legal framework was organized to protect the activities of the paramilitary groups, as a fundamental element in the counterinsurgency strategy of the Colombian law enforcement bodies.”
  

7.
In this judgment in the Case of the Ituango Massacres, the Court considered it had been proved that the facts of the case “took place in a generalized situation of internal forced displacement that affected Colombia, caused by the internal armed conflict” (para. 208). The Court also noted the State’s initiatives to prohibit, prevent and sanction the activities of the “self-defense” or paramilitary groups, which have, however, been ineffective “in dismantling the paramilitary structures” (paras. 134-135). The Court indicated significantly (para. 133):


"As the State has acknowledged (supra paras. 63 and 64), it has been proved that State agents were fully aware of the terrorist activities perpetrated by these paramilitary groups on the inhabitants of La Granja and El Aro. Far from taking actions to protect the population, members of the National Army not only acquiesced to the acts perpetrated by the paramilitary groups, but at times collaborated with and took part in them directly.  Indeed, the participation of State agents in the armed raids was not limited to facilitating the entry into the region of the paramilitary groups, but they also failed to assist the civilian population during the incursions, leaving them totally defenseless. This collaboration between paramilitary groups and State agents resulted in the violent death of 19 inhabitants of La Granja and El Aro."     

8.
In addition, in this judgment, the Court determined the existence of aggravating circumstances in the human rights violations of which the inhabitants of La Granja and El Aro, who experienced intense suffering, were victims, owing to the context of “a pattern of similar massacres” (para. 278). The Court also determined the “aggravated responsibility” of the defendant State based on the fact that the victims included children (para. 246). These factors lead me to the following personal reflections, which, as I have already said, are related to this case, but go beyond it, and perhaps can support the future work of the Court when it hears other cases relating to massacres.

II. 
The different manifestations of human cruelty in the execution of State policies 
9.
In this Court, we have already heard about every kind of cruelty (or, at least, we think so), and this leads us to infer, with profound concern, the unlimited imagination of the human being to perform evil deeds against his fellow men in the name of State policies. We have heard of young people thrown alive out of aircraft or helicopters into the sea and then transformed into “disappeared” by the “intelligence [sic]
 and security forces.” We have heard of entire rural populations exterminated after their land has been “razed” in implementation of State “counterinsurgency” policies (cf. infra). We have heard of systematic summary and extrajudicial executions by State security forces in “social cleansing” operations. We have heard of the systematic practice of different forms of torture, also in implementation of State security policies.   

10.
We have heard, in the so-called fight against terrorism, of State terrorism. We have heard of State security forces hiding the mortal remains of victims, and refusing to hand over these mortal remains to the victims’ next of kin. We have heard of the cruelty of State security forces obliging the surviving next of kin of victims to coexist with the perpetrators. 

11.
In situations of armed conflict, we have heard of the systematic practice of the abduction or kidnapping of defenseless children by the State’s armed forces
 and the consequent disintegration of the family. We have heard of indescribable humiliations imposed by State agents on those who are tortured and isolated, totally destroying their self-esteem, their ability to relate to others, and their dignity as human beings. We have heard of official State policies for the deliberate destruction of the cultural identity of entire groups or populations.

12.
We have heard of State policies systematically directed against certain ethnic minorities, to the point of damaging the crucial and beneficial communication between the surviving next of kin and their dead, in an attempt to destroy their culture. This has led me to propose, for the first time in legal doctrine (at least, as far as I know), in my extensive separate opinion
 in the Moiwana Community v. Suriname (judgment of June 15, 2005), the concepts of after-life project, above and beyond the life project, and of spiritual damage, above and beyond moral damage, with their own juridical content. 

13.
What else is there to hear concerning an individual’s unlimited imagination to victimize his fellow men, or practice absolute evil in the name of State policies? Despite all this, most contemporary international case law continues insisting in implying that State crime does not exist. It closes its eyes to the acts of cruelty proved before an international human rights tribunal such as the Inter-American Court of Human Rights, and continues trying to persuade the unwary of the alleged impossibility of State crime. In its attachment to a dogma (societas delinquere non potest), it demonstrates its submission to the power of the State, its intellectual servility that can only generate the repudiation of the human conscience, and reveals the most complete insensitivity and indifference to human suffering.


III. 
The insensitivity of the State to the consequences of its own criminal practices 
14.
In this regard, those of us who work in the domain of the international protection of human rights continue the fight, based less on our knowledge of the discipline at the service of safeguarding the oppressed, but rather on the feeling of ineluctable indignation, and an inclination towards mysticism. After all, there appear to be no limits to human cruelty, and it seems that the extremes of human evil constantly exceed imagination itself. This vision is exhausting for anyone who is truly concerned about the fate of his fellow men.

15.
In one of his last books, the erudite scholar, Isaiah Berlin, when observing that the “primary duty of politics” was to avoid “the extremes of suffering,” noted the distressing fact that no era had witnessed "so much remorseless and continued slaughter of human beings by one another" as the twentieth century.
 And, he added that, tragedy as distinct from disaster consisted in “conflicts of human actions, character or values,” and that the “tragic element” was always due to “inevitable human errors.”
 

16.
Indeed, one of the unfortunate legacies of the twentieth century is to be found in the testimonies and reports of those who have suffered atrocities, some of them coldly calculated, planned and executed on a large scale by the State. These State crimes or atrocities reveal “the submission of the individual conscience to the ideology of the State.”
 At the end of his brief description of the twentieth century, a contemporary historian, among other scholars,
 confessed that he was able to confirm what so many suspected: at the end of the day, history amounts to, among other factors, the record of the “crimes and madness” of the human being.
 The State crimes that have been committed are still insufficiently known and acknowledged today, at the beginning of the twenty-first century. The brutal and cruel acts perpetrated throughout the twentieth century continue today, at the beginning of the twenty-first century.

17.
However, it is and continues to be the obligation of all of us who are true to the principles and purposes of jus gentium to contribute to preserving and strengthening the legal grounds for the construction of a better world in which justice and, therefore, social peace can prevail. The universal juridical conscience – which, in the final analysis, as I have been maintaining in my writings and in my opinions within this Court, constitutes the material source of all law
 - has at least achieved a degree of evolution that today allows it to identify the goals that must be attained to benefit humanity as a whole – in a renewed vote of confidence in human reason, perhaps the last hope.

IV. 
The total defenselessness of the individual in the face of the State’s criminal practices 
18.
The ancient Greeks were already fully aware of the tragic defenselessness of the human being in the face of arbitrariness. The coexistence with the irrational that prevails in the world was present in the Greek tragedies (for example, those of Euripides) and the “moral impotence of reason” was often acknowledged, especially in the face of brutal conduct.
 The great twentieth-century Romanian playwright, Eugene Ionesco, when referring to the actuality of Sophocles and Euripides, stated that: 


"The works of Euripides speak to us as if they had been written yesterday. It is comforting that his work proves to us that, throughout the centuries, a human identity is perpetuated. It is frustrating, because the human condition remains moving and tragic throughout history, throughout all the social upheavals. [...] Greek theater is much more truthful and human. It reconciles us to man’s virtues and vices."
 [In Spanish in the original.]

19.
For Ionesco, everything in human existence is surrounded by mystery, the suffering and the happiness, the good and the bad and what is more surprising is that people become used to existence “so that it appears completely normal to us.”
 When speaking out against the totalitarianisms that he witnessed during his lifetime, and against which, as an honest intellectual, he rebelled, Ionesco wrote: 


"(...) Now we are subjugated by the reason of State that allows all: genocides, assassinations, silencing the intellectuals. In other words, spiritual death. 


The State defends crime. The State promotes crime, justifies crime. [...] Culture, which is the only element that can allow a man to breathe and give him a little liberty, is devoured by the State, and everything must belong to the State, every individual must only be mobilized by the State, [...] his dreams must be the dreams of the State and, it is then, [...] when everyone is the State, that the State no longer exists."
 [In Spanish in the original.]

20.
Many other acts and practices of extreme cruelty and brutality can be added to the above list of cases that we have heard and, even though they have not been submitted to our consideration, they are public knowledge and notorious. Under repressive regimes, grave human rights violations have been ordered by the State,
 and “in many case, the State itself has enacted laws that ensure that such acts were not illegal when they were committed” and created “additional obstacles” for the prosecution of the perpetrators.
 State crimes are characterized by “willful intent (dolus as the gravest degree of fault).”
 These practices have occurred not only in our region, but throughout the world. 

21.
In Europe, for example, during the Stalinist era, the State, with painstaking efficiency, promoted an “explicit policy of institutionalized illegality,” which resulted in from 17 to 20 million persons being murdered for political motives or subjected to “the most atrocious conditions of imprisonment, deportation and detention.”
 In the heart of Europe, the Holocaust revealed absolute evil, the extremes of human iniquity, a State crime that constituted one of the most horrendous pages in the history of the world, which many avoid mentioning (and today there are even the so-called historical “revisionists” who seek to denature it). More recently, the Serbian policy of “ethnic cleansing” including “the indiscriminate murder of unarmed civilians, at times as atrocious as running over children with trucks, the massive and systematic rape of women, torture and humiliations, the displacement of entire villages, and the destruction of property."
  

22.
In State crime, there is not only acquiescence, but also planning by the State authorities, and illegal actions by numerous perpetrators of grave human rights violations and their collaborators. On the African continent, the 1994 Rwanda genocide, contrary to what some people may think, was not a “spontaneous ethnic war,” but rather a deliberately incited genocide, a State crime, with the complicity of a large number of perpetrators, collectively and jointly responsible for the atrocities committed.
 The extermination apparatus assembled left thousands of human beings totally defenseless.


23.
Regarding defenselessness, I would just add that, against the Hegelian claim that the history of the world can continue, regardless of justice and injustice, Dostoyevsky uncovered human suffering in extremis, in Siberia; as revealed in The House of the Dead, the suffering and despair led him to experience the transcendent. The secularization of the Hegelian philosophy (which even transformed the State into the depository of all human liberty), led to the triumph – anticipated with sadness and lucidity by Dostoyevsky – of the “technical” and “pragmatic” solutions put in practice throughout the twentieth century, dispensing with all transcendence, and accompanied by manipulation and acts of barbarity and brutality
 that made victims of millions of defenseless human beings.

24.
Throughout the twentieth century, and at the beginning of the twenty-first century, millions of human beings have been made victims of grave human rights violations perpetrated by State policies. They have been condemned to hunger and misery as a result of public policies; they have been subjected to torture and mistreatment by security and police forces during “social cleansing” operations, they have been victimized by State terrorism under the pretext of the “fight against terrorism”; they have been exterminated by “death squads” and by the illegal use of weapons of mass destruction by the State itself.
 How can the existence of State crime continue to be denied – as in most contemporary international legal doctrine?   

V. 
Further reflections on the planning and execution of massacres as State crimes 
25.
How is it that a broad current of contemporary international legal doctrine insists in denying the “possibility” of State crime? Regrettably, State crimes are committed repeatedly and the silent suffering of the numerous defenseless victims has not been able to generate any awareness in the minds of international jurists, who are mentally hostages of statism.  Although most contemporary legal doctrine continues to suffer from an apparent mental lethargy in this respect, some voices are gradually being raised that maintain the existence and occurrence of State crime in certain circumstances. I have spoken out in this regard in my separate opinions in the following cases before the Court: Myrna Mack v. Guatemala (judgment of November 25, 2003), the Plan de Sánchez Massacre v. Guatemala (judgments of April 29, 2004, and November 19, 2004), the Mapiripán Massacre v. Colombia (judgment of March 7, 2004), and the massacre of the Moiwana Community v. Suriname (judgment of June 15, 2005).
 

26.
It is not my intention to reiterate here the legal arguments developed in those opinions to sustain my position; I merely wish to refer to them and add some additional elements and reflections. In a study published in 2003, J. Verhaegen, Professor Emeritus of the Catholic University of Louvain, systematically used the expression “State crime” (crime d'État)
 when referring to certain systematic practices of grave human rights violations as part of a State policy.
 Other studies identify a tendency towards the necessary criminalization of grave human rights violations in the recent application of certain human rights treaties and international humanitarian law.

27.
Further studies have identified the criminality of the State and the need to determine its juridical consequences (for example, punitive damages).
 The determination of State responsibility for grave human rights violations responds to a legitimate concern of the international community as a whole.
 Studies published from 2002 to 2004 on the succession of genocides
 and crimes against humanity committed throughout the twentieth century affirm that the massive human rights violations were accompanied by a State policy of “dehumanization” of the victims, in order to forge an alleged “right of the State to persecute or massacre.”
 In other words, to perpetrate an authentic State crime.

28.
Another study on the same issue, published in 2004, also emphasized the propaganda campaigns to “dehumanize” victims, in addition to other strategies calculated and planned to perpetrate massive human rights violations such as: depriving them of their homes, property, housing, subsistence agriculture, their very modus vivendi and, in some cases, nationality, culminating in the dissemination of the perverse belief that the end justifies the means
 - in the case of the perpetration of State crimes.   

29.
Recently, some truth commission reports have mentioned systematic patterns of crimes planned and perpetrated by the State itself (through its agents and collaborators), such as kidnappings, illegal detention (in clandestine prisons), torture, summary executions, forced disappearances – in the face of the silent and total submission of the individual to the absolute power of the State.
 In his prologue to the report "Nunca Más" (1984), of the Argentine National Commission on the Disappearance of Persons, Ernesto Sábato, Doctor honoris causa of the Universidad Nacional de La Plata, stated with great lucidity that: 


"(...) The Armed Forces responded to the crimes of the terrorists with an infinitely worse terrorism to the one they were combating, because since March 24, 1976, they were supported by the power and the impunity of the absolute State, kidnapping, torturing and murdering thousands of human beings. [...] The military dictatorship produced the greatest tragedy in our history, and the most savage. [...] Using the technique of disappearance and its consequences, all the ethical principles that the major religions and the most salient philosophies have constructed throughout thousands of years of suffering and catastrophes were trampled and cruelly disregarded.


(...) Human rights were violated organically by the State through the repressive acts of the Armed Forces. And, they were not violated sporadically but systematically, always in the same way, with similar kidnappings and identical tortures throughout the whole country. How can this not be attributed to a methodology of terror planned by the highest authorities. [...] How can this be called “individual excesses”?


(...)The kidnapping operations revealed a careful organization [...] From the moment of the kidnapping, the victim lost all his rights; deprived of all communication with the outside world, confined in an unknown place, subjected to infernal tortures, ignorant of his immediate or medium-term fate, susceptible to being thrown into a river or the sea with cement blocks tied to his feet or burnt to ashes [...]."
 [In Spanish in the original.]

30.
How is it possible to deny the existence of State crime? Most international jurists who have done so have simply closed their eyes to the facts and revealed their absence of conscience by refusing to extract the juridical consequences from such facts. Their blind dogmatism has hindered the evolution and humanization of international law. State crimes – it cannot be denied – have been planned and perpetrated by State agents and collaborators, recurrently and on different continents. International jurists have the obligation to rescue the concept of State crime, merely to maintain the credibility of their profession.

31.
There have been occasions – and this cannot be ignored – on which some States, in a frenzy of criminality, have cooperated among themselves to kill human beings under the pretext of State security. An example of this was the so-called “Operation Condor” between South American dictatorships (especially in the 1970s, and which today some people dare to discredit). In operations of this type, the States in question coordinate to ensure the effective extermination of segments of one of the elements that constitute the State, precisely the most important one: the population. In addition, the State machinery has sought, subsequently, to ensure the impunity of those responsible for the execution of its criminal policies - set up to perpetrate the extermination – in a monstrous inversion of values as regards the purposes of the State.

32.
The extensive and significant report of the Guatemalan Historical Clarification Commission (CEH) proved unequivocally that the State’s security forces acted “in coordination with the Civil Self-Defense Patrols” within the framework of a “counterinsurgency strategy” drawn up by the Army in 1982, which formed the basis for the militarized repression of the Mayan communities; “the CEH reached the conclusion that it was not a case of isolated acts and sporadic excesses, but rather, above all, of a strategic plan.”
 The State policy of repression and extermination led to massive human rights violations, such as “scorched earth operations, in which entire communities were massacred and eliminated; “in different ways, [these] massacres forced many thousands of Guatemalans to displace from their homes, as the only alternative to protect their lives.”

33.
In addition, the massacres affected “severely the collective right of these peoples to their own cultural life and to conserve and develop their own institutions and their customary law, to appoint their own authorities, and to have their own mechanisms of social control and response to illegal acts.”
 The same report of the CEH stated that: 


"Even though each massacre had its own characteristics, the recurrence of certain characteristics during several years (especially over the period 1978-1983) and in all the regions where many operations of this type took place, are factors which indicate that they did not respond to the mere excesses of a few officers, but formed part of a duly-planned strategy directed at the physical annihilation of thousands of defenseless persons and the terrorization of the survivors. The massacres were doubtlessly the most cruel and disproportionate element of the counterinsurgency war.”
 [In Spanish in the original.]

34.
Thus, the said massacres – authentic State crimes – were perpetrated with “extreme cruelty,” in keeping with “the basic components of the national security doctrine,” and a “strategy carefully planned by the State”; the principal object of this repression was the Mayan population, particularly in rural areas.
 The different “counterinsurgency operations,” described in detail in the said Report,
 were carried out with extreme cruelty by the State’s security forces and the “self-defense patrols.”
 The population had to be for or against the repressive forces, “there was no place for neutrality,” and “the involvement of the civilian population in armed operations” formed “part of the State’s counterinsurgency strategy.”
 The “massive involvement of the population” revealed “the high level of militarization of Guatemalan society.”; the mechanisms of informing against and handing over neighbors and next of kin ruptured “the solidarity binding communities” and introduced “widespread discord, which seriously affected the integrity of the indigenous and rural communities” – and the State was responsible for all this.

35.
Confronted with these historically proven facts of the perpetration of State crime, how can it continue to be denied?  How can most international jurists continue trying to elude this issue? It will become increasingly difficult for them to do so, especially now that cases of massacres are being heard by a tribunal such as the Inter-American Court of Human Rights.
 The issue is also beginning to attract the attention of specialized bibliography.
 Moreover, before this Court, there have been cases of defendant States acknowledging – although only partially – responsibility for facts that constitute crimes of this type: this occurred in the cases of the Plan de Sánchez Massacre,
 the Mapiripán Massacre,
 and the Ituango Massacres. Even in the Moiwana Community case, when this did not happen, Suriname affirmed that it had no objection “to issuing a public apology to the whole Nation, and to the survivors and their next of kin regarding the facts that occurred in the village of Moiwana."
 If there have been cases of massacres, where the States in question have acknowledged responsibility, how can the occurrence of State crimes be denied? 

36.
One of the most extensive and recent reports of the truth commissions of our times, the Final Report of the Peruvian Truth and Reconciliation Commission (CVR), which covers the period from 1980 to 2000, reveals the tragic results of the so-called “fight against terrorism,” when the initial acts of terrorist groups
 led the State, wrongfully, to practice the same terrorism. According to the general conclusions of this Final Report, this situation led to the collapse of the rule of law, and to the systematic practice, not only by the terrorist groups but also by the State itself, of torture and cruel, inhuman and degrading treatment, extrajudicial executions, massacres, forced disappearances, prohibition of burials, and massive and grave violations of human rights and international humanitarian law, constituting at times crimes against humanity.

37.
The aftereffects of this unrestrained situation have been identified by the CVR: injustice, lack of protection, and impunity (with the implosion of the Judiciary and the Legislature, and also the Attorney General’s Office (Ministerio Público), and the authoritarian hypertrophy of the Executive), the painful process of the uprooting and impoverishment of thousands of persons, the virtual impossibility of overcoming the wounds of the past (for example, as a result of the murders of the innocent), the depths of corruption of the autocracy, the profound mistrust in the public authorities, the “moral decomposition,” and the “weakening of the social and institutional tissue.”
 In summary, to the crimes of terrorist groups are added, on a vast scale, the crimes of the State. 

38.
And, regrettably, the latter are continually repeated in different latitudes, amidst the manipulation or fabrication of so-called “public (of published) opinion.” The “post-modern” human being seems to have lost his memory and, consequently, State crimes continue to be repeated. Thus, the invasion and occupation of Iraq in 2003, perpetrated by the so-called “coalition” of States, contrary to the Charter of the United Nations and in one of the most flagrant violations of international law of recent decades, has been followed by the killing of innocent people, arbitrary detentions (even in secret prisons), the systematic practice of torture and cruel, inhuman and degrading treatment, and severe and systematic violations of human rights and international humanitarian law, notorious and public and reliably proved,
 in implementation – evidently wrongful – of a State policy (the so-called “war [sic]
 on terror”). Since its judgments in Cantoral Benavides v. Peru (of August 18, 2000, paras. 95-96) and Maritza Urrutia v. Guatemala (of November 27, 2003, para. 89), the Inter-American Court has consistently maintained the absolute prohibition of torture and ill-treatment, under any circumstances, including war, threat of war, counter-terrorism activities, internal conflicts, or internal states of emergency or instability. 

39.
Throughout the centuries, it has been the thinkers and poets, rather than the jurists, who have warned of the absurdity and the criminality of war. Here, I would like to recall the alert sounded by three nineteenth-century authors who dealt with the issue with particular lucidity. In "Russia 1812", Victor Hugo, wrote:

"They were no longer living men and troops,

but a dream drifting in a fog, a mystery,

mourners parading under the black sky".

40.
While, in "The Charge of the Light Brigade", Lord Tennyson lamented that:

"Their's not to make reply,

Their's not to reason why,

Their's but to do and die".    

And, finally, Stephen Crane, wrote penetratingly:

"These men were born to drill and die.

The unexplained glory flies above them, (...)

A field where a thousand corpses lie. (...)

These men were born to drill and die.

Point for them the virtue of slaughter,

Make plain to them the excellence of killing

And a field where a thousand corpses lie"
.   

41.
Successive State crimes – those that have already been identified and proved, and those that are not yet known – continue to occur, before the complacent and indifferent eyes of most contemporary international jurists. State crimes have not ceased to exist because they affirm that State crime does not and cannot exist.  To the contrary, State crime does exist and should not exist, and international jurists should make an effort to combat and sanction it as such. Most contemporary international legal doctrine has been omissive, by seeking to elude the issue.
 It cannot continue to do so, because to ensure non-repetition the atrocities have fortunately been examined in recent reports
 and the memory has been preserved by the growing number of publications by the survivors of massacres that were State crimes. 

42.
There is irrefutable historic evidence that broad segments of the population acquiesced to and, at times, participated in some of the most serious State crimes (as a result of a prolonged process of indoctrination, at times intergenerational, and of propaganda on a vast scale).
 I am not trying to suggest that this is a common trait of all State crimes; however, I do maintain that State crimes, planned and executed by the State and perpetrated in keeping with State policies (which vary in each case), can be attributed to the State as a juridical person of international public law, and entail unavoidable judicial consequences for the State (such as punitive damages, as a form of reparation).

43.
In my opinion, the State does not constitute an “abstract entity” – as some traditional international and criminal legal doctrine insists – particularly, in the case of the perpetration of international crimes and offenses. It assembles a whole structure of repression and violence, within the framework of which international illegal acts are committed. One factor that has not been noted – or has been insufficiently taken into account to date – relates to the considerable difficulty of dismantling or “demobilizing” these different structures (for example, secret police, information and “intelligence” or informer services, death squads, “paramilitary groups,” civil patrols, police battalions, State security agents, clandestine prisons, and other similar ones).

44.
But this is almost never mentioned. The truth is that crimes have been committed using these structures of repression, not only in the name of the State, but by the State itself, through its own agents or third parties supported by the latter (the “procurement” of cruelty).  And they have been committed with the tolerance or acquiescence of society at times. In short, contrary to what has been thought over recent centuries, “the king can - indeed - do wrong”, and societas delinquere potest.  

VI. 
The right of access to justice lato sensu and the indivisibility between Articles 25 and 8 of the American Convention.
45.
Another of the central issues examined by the Court in this judgment is access to justice lato sensu, consubstantiated in the indivisibility between Articles 25 and 8 of the American Convention, which I have been maintaining within this Court for many years. In this regard, in my recent and extensive separate opinion in the Pueblo Bello Massacre v. Colombia (judgment of January 31, 2006), I dealt, in a logical sequence, with the broad scope of the general guarantee obligation (Article 1(1) of the American Convention) and the obligations erga omnes of protection (paras. 2-13), the genesis, ontology and hermeneutics of Articles 25 and 8 of the American Convention (paras. 14-21), the irrelevance of the allegation of difficulties arising from domestic law (paras. 22-23), the right to an effective recourse in the case law of the Inter-American Court (paras. 24-27); then, I examined the indivisibility of access to justice (the right to an effective recourse) and the guarantees of due process of law (Articles 25 and 8 of the American Convention) (paras. 28-34), and concluded that this indivisibility, revealed in the consistent case law of the Court to date (paras. 35-43), constituted “the legal heritage of the inter-American protection system and of the peoples of our region,” so that “I am firmly opposed to any attempt to dismantle it” (para. 33).

46.
In my separate opinion the Pueblo Bello Massacre case, I stated that this indivisibility between Articles 25 and 8 of the American Convention was an “inviolable advance in case law" (paras. 44-52).
 I then referred to the right of access to justice lato sensu, observing that:


"In the Reports I submitted to the competent organs of the Organization of American States (OAS) when President of the Inter-American Court, e.g., on April 19, 2002, and October 16, 2002, I emphasized my understanding as regards the broad scope of the right of access to justice at the international level; the right of access to justice lato sensu.
 This right is not reduced to formal access, stricto sensu, to the judicial instance (both domestic and international), but also includes the right to a fair trial and underlies interrelated provisions of the American Convention (such as Articles 25 and 8), in addition to permeating the domestic law of the States Parties.
 The right of access to justice, with its own juridical content, means, lato sensu, the right to obtain justice. In brief, it becomes the right that justice should be done.


One of the main components of this right is precisely direct access to a competent court, by means of an effective, prompt recourse, and the right to be heard promptly by this independent, impartial court, at both the national and international levels (Articles 25 and 8 of the American Convention). As I indicated in a recent publication, here we can visualize a true right to law; that is, the right to a national and international legal system that effectively safeguards the fundamental rights of the individual.
" (paras. 61-62).

47.
Finally, in the same separate opinion in the Pueblo Bello Massacre, I reiterated my understanding that the right to law constitutes an “imperative of jus cogens":


"The indivisibility between Articles 25 and 8 of the American Convention that I maintain (supra) leads me to characterize access to justice, understood as the full realization of justice, as forming part of the sphere of jus cogens; in other words, that the inviolability of all the judicial rights established in Articles 25 and 8 considered together belongs to the sphere of jus cogens. There can be no doubt that the fundamental guarantees, common to international human rights law and international humanitarian law,
 have a universal vocation because they are applicable in any circumstance, constitute a peremptory right (belonging to jus cogens), and entail obligations erga omnes of protection.
  


Following its historic Advisory Opinion OC-18/03 on the Juridical Status and Rights of Undocumented Migrants, the Court could and should have given this other qualitative step forward in its case law. I dare hope that it will do so as soon as possible, if it truly continues with its forward-thinking case law – instead of trying to halt it – and extends the advance courageously achieved in this Advisory Opinion with the continuing expansion of the material content of jus cogens” (paras. 64-65).

48.
I am particularly satisfied that, in this judgment on the Ituango Massacres, the Inter-American Court has, unanimously, remained true to its most lucid consistent case law in this respect, reiterating with great clarity its understanding that Articles 25 and 8 of the American Convention are ineluctably indivisible, as can be seen unequivocally from paragraphs 309 and 344 of this judgment. Likewise, paragraph 339 of this judgment observes correctly that: 

“(...) When establishing the international responsibility of the State for the violation of the human rights embodied in Articles 8(1) and 25 of the American Convention, a substantial aspect of the dispute before the Court is not whether judgments were delivered at the national level or whether conciliation agreements were reached on the civil or administrative responsibility of a State body with regard to the violations committed to the detriment of the victims of human rights violations or their next of kin, but whether the domestic proceedings ensured real access to justice, in keeping with the standards established in the American Convention.”

VII. 
The reaction of the juridical conscience: the evolution of the notion of victim 
49.
The case of the Ituango Massacres gives rise to another line of reflection. The next of kin of the deceased and the surviving victims of the massacre have finally found justice before this international judicial instance. Through this judgment, those who were murdered have had their suffering recognized and their memory honored. The Court has also assessed positively the initiative of the defendant State in this dispute acknowledging its international responsibility for certain facts (although, I am surprised it did not extend that acknowledgment before this international jurisdiction to the juridical consequences of those facts). In brief, the juridical conscience (source of all law) was awakened to do justice to the victims of the Ituango massacre, which was inserted in a pattern of massacres that have plagued the country in question. 

50.
We must not forget that the notion of victim – on which I have been reflecting for many years
 - continues to evolve in international human rights law. This judgment of the Court bears witness to this, because following the line of thinking that expands the notion of victim in cases of massacres (paras. 92-95), it has considered that all those affected to different degrees by the Ituango massacre are victims, reflecting the differences in their situation in the different forms of reparation. All are victims, even though the reparations vary in keeping with the specific circumstances of each of them. 

51.
This judgment of the Court has thus, in my opinion, correctly contributed to expanding the concept of victims of grave human rights violations: all those affected by the massacre are victims, with juridical consequences that vary from one case to another. Consequently, the reparations are also different; they include, for example the guarantee of voluntary return of those forcibly displaced as a form of collective non-pecuniary reparation (and I consider that this is extremely important in the context of the immense human tragedy that afflicts Colombia).
 In this way, an effort is made to mitigate the anguish of the surviving victims (whose lives will never be the same after the Ituango massacres), and to enhance their connection with their dead, by honoring the memory of the latter. And, finally, an effort was also made to reaffirm the necessary primacy of law over brute force. 

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

Secretary
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