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CONCURRING VOTE OF THE JUDGE A.A. CANÇADO TRINDADE
1.
Destiny presented once again, during my period of service as a Full Judge of the Inter-American Court of Human Rights, the drama of the street children before this Tribunal. Seven years after the Court’s first Judgment in the historic leading case of the "Street Children " (Villagrán Morales et al.) versus Guatemala, (merits, 1999, and reparations, 2001), and three years after the Judgment of the Court in the dramatic case of Bulacio versus Argentina (merits and reparations, 2003), the subject of violence of children and youngsters in the streets once again occupies the central position in a Judgment of this Court, in the present case of Servellón et al. versus Honduras. When voting in the adoption of the present Judgment, I allow myself to add to the same this Concurring Vote, with my personal reflections as the grounds to my position regarding that discussed by the Court. I will focus my reflections on the following matters: a) grounds for the State’s international responsibility; b) foundations for international jurisdiction; c) the threats against human rights within the decadence of social fabric; and d) the reaction of the Law: the prohibitions of the jus cogens and the due reparatio revisited.


I. 
Grounds for the State’s International Responsibility.
2.
In the present Judgment in the case of Servellón et al., the Court has positively assessed the State’s acknowledgement of responsibility for the violations against the rights protected by the American Convention (para. 77). However, the terms of said acknowledgment do not cover the totality of the vindications included in the petition (para. 75), AND, I allow myself to add, the terms of the acknowledgment of the State’s responsibility, when it expressly excludes “the existence of a context of alleged systematic violence of human rights, both tolerated and consented” by the State (para. 54), set forth a matter that touches the foundations of a State’s responsibility (including the basic distinctions between direct and indirect responsibility, objective or absolute international responsibility, and responsibility based on the offense (guilt), besides the matter of intentions (dolus) or lack of as the configuration or not of an aggravated international responsibility).

3.
The Court, when facing the terms of the acknowledgment of the State’s responsibility, made a mistake in its hasty discussion when it did not summon a public hearing for this important case. The present hearing that was not held, would have without doubt enriched the present Judgment, in three aspects: a) it would have enriched the dossier and preliminary proceedings of the case (especially with the positive attitude of procedural collaboration assumed by the State); b) it would have applied in its totality the principle of the presence of both parties to the case in what refers to the context of the same; and c) it would have served as satisfaction (as a means of reparation) for the victims’ next of kin. But in the current desire – that I do not share, and to which I am opposed, - of productivity of the Court (accompanied of decisions that are inevitably rushed), the current senseless urge to decide on the greatest number of cases in record time, deprived it of elements that could have enriched this Judgment.   

4.
In what refers to the present case of Servellón García et al., one cannot find in the case file presented before this Court evidentiary elements that may lead to the establishment of an intention (dolus) of the State to carry out a deliberate, systematic, and massive violation of human rights in detriment of a segment of its population (essentially, youngsters). However, this does not exonerate the State of its responsibility for the sustained pattern of chronicle violence victimizing a segment of its population (youngsters), - pattern proven in the unsatisfactory dossier of the present case. Truly, this pattern has unfortunately continued for a prolonged period of time, that includes the year of occurrence of the facts of the present case (1995) and continues up to this date (that is, more than a decade). 


5.
There is one detail that I would not like to leave unmentioned, since in my opinion it is very symbolic. As stated by the Court in its recount of the facts proven in the cas d'espèce, "the 15th day of September of 1995 the Public Security Force (FUSEP) made collective arrests, that included the capture of 128 people, within the framework of a preventive and indiscriminate police operative (…) in the city of Tegucigalpa, in order to avoid disturbances during the parades held to celebrate Honduras’ National Independence Day." (para. 79(5)). Among those arrested were Marco Antonio Servellón García (16 years old), Rony Alexis Betancourth Hernández (17 years old), Diomedes Obed García (19 years old), and Orlando Álvarez Ríos (32 years old), the victims of the present case (that is, two children, one youngster, and one adult), - that were shortly afterwards found murdered, with gun wounds to their nape, head, and chest, in different parts of the city of Tegucigalpa, reason for which the episode was called, and was known as, the case of the “four cardinal points" (para. 79(32)).

6.
That is, maintaining the order for the celebrations of the national holiday was an excuse for the perpetration of this violent and criminal operation. The symbolism that characterizes the episode resides, as seen by me, in the counter position between the State and the nation. The State, historically and originally conceived and created for the realization of common good, goes on to victimize – in a scary reversion of values – “undesirable” segments alienated from their own population. As I pointed out in my recent and extensive General Course on Public International Law at the Academy of International Law of La Haya (2005),
 of the classic constitutive elements of the State, - and prerequisites of its international judicial personality,- that make up its own identity and continuity in time (that is, territory, normative system, and population), it is precisely the most precise of them, population, the one that has been most neglected and mistreated both in doctrine and in practice!   


7.
This reveals characteristics of a real tragedy, the great tragedy of our times, aggravated by the fact that today those that read and think, and seem willing to learn from the lessons of the past are constantly reduced. In the extremely violent world in which we live in today, we must, to the contrary, seek protection from the State, - against the myth of the State
, - against its actions and omissions, and before its express incapacity – in almost all parts of the contemporary world – to offer a minimum protection to its population, and especially to its most vulnerable segments.  

8. 
That decided in the present Judgment of the Court in the case of Servellón García et al. is based on the State’s objective international responsibility. The classical case in this sense, in the jurisprudence of this Court, is that of “The Last Temptation of Christ ", regarding Chile (Judgment of 02.05.2001), in which I allowed myself to present, in my Concurring Opinion, the grounds for objective or absolute responsibility in the legal international doctrine. But not all the cases of violations of human rights are based on an objective international responsibility. 

9.
In my aforementioned General Course of 2005 in the Academy of International Law of La Haya, I observed that, next to said grounds for international responsibility, there are also cases of violations to human rights in which the guilt (offense), and even the dolus (when the intention is proven), are present, thus arising the aggravated international responsibility.
 We can recall, as examples in this last sense, the cases of Myrna Mack Chang versus Guatemala (Judgment of 11.25.2003), of the Massacre of Plan de Sánchez versus Guatemala (Judgment of 04.29.2004), of the 19 Tradesmen versus Colombia (Judgment of 07.05.2004), of the Mapiripán Massacre versus Colombia (Judgment of 09.15.2005), of the Massacre of the Moiwana Community versus Suriname (Judgment of 06.15.2005), of the Ituango Massacre versus Colombia (Judgment of 07.01.2006), - in which the State’s intent to commit gross violations of human rights, or its express negligence to avoid them, were irrefutably proven.

10.
In these cases, the gross breaches were perpetrated in name of the State, as a subject of International Law, and, also, in the same line of its criminal acts the facts were covered, with its aggravated international responsibility deriving from all this. In summary, and in conclusion regarding the present matter under examination, in the current general theory on the State’s international responsibility, there is still a coexistence between objective (or absolute) international responsibility and the State’s international responsibility based on guilt, and even on dolus (aggravated).


II. 
Foundations of the International Jurisdiction.
11.
I go on to the next point of my reasoning: In my Concurring Opinion in the case of Blake versus Guatemala (merits, Judgment of 01.24.1998) I already allowed myself to point out the grounds for international responsibility (conventional obligations) and of international jurisdiction. The first is of material law, being the second of a jurisdictional order. Although in the present case of Servellón García et al. versus Honduras there were no problems of a jurisdictional order, there is room here for one precision. When extending its examination of the case further on than what was object of the acknowledgment of responsibility by the State, the Court – without saying it – has exercised an inherent power to its jurisdiction. The Court seems to not have noticed that the thesis of the inherent powers strengthens its jurisdictional foundations. 

12.
This has been irrefutably proven in its experience in recent years, in the exercise of its functions, both advisory and contentious. With regard to the first, the Court made use, in an exemplary manner, of its inherent powers in its Advisory Opinion n. 15, on Reports of the Inter-American Commission on Human Rights (Article 51 of the American Convention on Human Rights – of 11.14.1997), as I stated in my Concurring Opinion. And, in what refers to its contentious function, with its two historical Judgments, in jurisdictional subjects, in the cases of the Constitutional Tribunal and of Ivcher Bronstein versus Peru (both of 09.24.1999), which are currently acclaimed as a great contribution to the international jurisprudence in the sense of preservation of integrity and strengthening of the same.   

13.
The few differing and reactionary voices that still insist on maintaining a willing position on the subject,
 more attentive and open to the State’s unilateralism (including the pretension to withdraw the state’s acceptance of the competence of the Court with “immediate effects”) than to the imperatives of international jurisdiction, forget the special nature of the human rights treaties; forget the thousands and thousands of victims of the repressive regimen established in the State accused at this time;  forget that the credibility and integrity themselves of the Court were at stake; forget that the international jurisdiction was the last hope of the defendants that were completely helpless; forget the imperative of access to justice (belonging, from my point of view, to the domain of the jus cogens). If the Court had followed a willing and strictly formalistic vision of the applicable law, maybe it would no longer exist. 

14.
Fortunately, when facing the largest crisis it has faced in all its history up to now, the Court made a firm and correct use of the powers inherent to its jurisdiction, and its two mentioned avant-garde Judgments of 09.24.1999 are a framework for contemporary international jurisprudence in matters of international protection of human rights, as internationally acknowledged. Another notable example of the use of the powers inherent to its jurisdiction can be found in its Judgment of 11.28.2003 in the case of Baena Ricardo et al. versus Panama, in which it held with the same firmness its inherent power to supervise the execution or faithful compliance of its own judgments. Thus, in the present case of Servellón García et al. versus Honduras, the Court could have been more explicit in what refers to the power inherent to its jurisdiction of having made a more deep examination of the context of the cas d'espèce.

15.
Even so, the Court duly took into account the context of the present case. As stated in this Judgment, the State acknowledged the existence of the “phenomena of violent deaths of underage children,” but it denied that it was “a policy of ‘social prophylaxis’.” (para. 106). The Court correctly affirmed that

“International responsibility may also be attributed even in the absence of intention, and the acts that violate the Convention are the State’s responsibility regardless of the fact that they are or not a consequence of a deliberate state policy.” (para. 107)  

16.
That is, the Court, in the exercise of a power inherent to its jurisdiction, determined the State’s objective international responsibility (supra). The Court stated that, in the origin of the configuration of the State’s international responsibility, the latter proceeded to a programmed and collective arrest of 128 persons, “without an arrest warrant and without having been arrested in a crime detected in the act,” arrest carried out “with the declared purpose of avoiding disturbances during the parades that would be held to celebrate the National Independence Day.” (para. 91) In the Court’s assessment, and pursuant to its previous Judgment (of 09.18.2003) in the case of Bulacio versus Argentina, "razzias are incompatible with the respect of fundamental rights,” (para. 93), and the facts of the present case of Servellón García et al. occurred “within the framework of a context of violence against children and youngster in situations of social risk in Honduras.” (para. 104)

III. 
A Contemporary Tragedy: The Attacks against Human Rights in Midst of the Decadence of Social Fabric.
17.
In the expert opinions included in the dossier of the present case, gathered in the Judgment that this Court has just adopted, there are references to “the street-cleaning policy” and “the State’s ‘zero tolerance’ policy” (para. 37(2)(a)) as well as to the actions of organized crime, drug traffickers, and “private clandestine groups of ‘social cleaning’.” (para. 37(3)(b)). What we can conclude from the facts of the present case is, in my opinion, a clear decadence of the social fabric, a social environment indifferent to the luck of its alienated members, and partisan of repressive policies, - as can be seen in almost the complete totality of Latin America and in practically the whole world, especially with regard to youngsters (who live in a brief present, without a future), and undocumented immigrants. 

18.
Not surprisingly and in a good way, the Inter-American Court goes back to its best jurisprudence of Advisory Opinions n. 17 of The Juridical Condition and Human Rights of the Child (of 08.28.2002) and n. 18, on The Juridical Condition and Rights of the Undocumented Migrants (of 09.17.2003), as well as of its Judgments in the case of the “Street Children” (Villagrán Morales et al.) versus Guatemala (merits, 11.19.1999, and reparations, 05.26.2001).
 Now, in the present case of Servellón García et al., the facts that have given origin to the cas d'espèce reveal, once more, that the cases of this nature represent a micro-cosmos of the violence perpetrated, without boundaries, against street children throughout the world, revealing at the same time the sad fate of many of those already alienated and excluded in the dawn of their lives. For them, life is actually nothing more than a walking shadow, in the expression of a universal author, and a shadow that fades very rapidly. Their sad fate evokes the classical regret of Shakespeare’s Macbeth (1606):


"Tomorrow, and tomorrow, and tomorrow,


Creeps in this petty pace from day to day, 


To the last syllable of recorded time; 


And all our yesterdays have lighted fools


The way to dusty death. Out, out, brief candle,


Life's but a walking shadow, a poor player


That struts and frets his hour upon the stage,


And then is heard no more. It is a tale


Told by an idiot, full of sound and fury  


Signifying nothing."
 

19.
But no matter how brief and ephemeral the life of those abandoned by the world, and tortured and murdered with brutality by their piers, they occupy, as victims, a center stage in the International Law on Human Rights. The establishment of the centralization of the victims within the conceptual universe of International Law on Human Rights is currently very solid, to which the jurisprudence of this Inter-American Court has contributed in a decisive manner. As stated in my Concurring Vote in the case of the “Street Children” (reparations, 2001), - and as the present case of Servellón García et al. once again reveals, -

“The human being, even in the most adverse conditions, emerges as subject of the International Law of Human Rights, endowed with full international juridical-procedural capacity.” (para. 1)

20.
In his classic Los Misérables (1862), Victor Hugo weighs in with a witty spirit:


"L'avenir arrivera-t-il? Il semble qu'on peut presque se faire cette question quand on voit tant d'ombre terrible. Sombre face-à-face des égoïstes et des misérables. Chez les égoïstes, les préjugés, les ténèbres de l'éducation riche, l'appétit croissant par l'enivrement, un étourdissement de prosperité qui assourdit, la crainte de souffrir qui, dans quelques-uns, va jusqu'à l'aversion des souffrants, une satisfaction implacable, le moi si enflé qu'il ferme l'âme; - chez les misérables, la convoitise, l'envie, la haine de voir les autres jouir, les profondes secousses de la bête humaine vers les assouvissements, les coeurs pleins de brume, la tristesse, le besoin, la fatalité, l'ignorance impure et simple. Faut-il continuer de lever les yeux vers le ciel? (...)."

21.
The penetrating words of Victor Hugo acquire great topicality. The disparities that flagellate national societies (and are currently more serious in the erroneously “globalized” world of our days), reveal one of its most marked characteristics: the sad repressive nature of said societies. In the name of public security the most vulnerable, alienated, and excluded, the “undesirable”, Victor Hugo’s misérables, are killed with impunity. Additionally, our repressive societies of today – not only in Latin America but in all continents (I have visited them all, and I know what I am talking about), - do not have a memory, they are condemned to live in a brief and despairing present, without encouraging perspectives, without a future. 

22.
On the graves of each of the children and youngsters killed in the cas d'espèce the verses with which Victor Hugo concludes his work Les Misérables could perfectly be transcribed – until the wind and rain wash them away, that is after the “collective memory”,-:


"Il dort. Quoique le sort fût pour lui bien étrange,


Il vivait. Il mourut quand il n'eut plus son ange;


La chose simplement d'elle-même arriva,


Comme la nuit se fait lorsque le jour s'en va."

It was precisely to the chiaroscuro of life that I made reference to, within the Inter-American Court half a decade ago, in my Concurring Opinion in the aforementioned case of the “Street Children”, when I referred to the trilogy formed by victimization, human suffering, and the rehabilitations of the victims, - to be considered as from the integrality of the personalities of the victims (paras. 3 and 19):

“ (…) The tension of the clear-dark, of the advances intermingled with setbacks, is proper of the human condition, and it constitutes, in fact, one of the most precious legacies of the thinking of the ancient Greeks (always so contemporary) to the evolution of the human thinking itself, which has penetrated human conscience throughout the centuries. The Platonic allegory of the cave, for example, reveals, with all lucidity and its great existential density, la precariousness of the human condition, and, accordingly, the necessity of transcendence, beyond the alleged crude "reality" of the facts. In the domain of Law, well beyond legal positivism, one is to bear in mind the reality of the human conscience.” (para. 18)

23.
Regarding the projection of the victims’ suffering I warned, in the same Concurring Opinion, 

“(…) the suffering of the excluded ones is ineluctably projected into the whole social corpus. The supreme injustice of the state of poverty inflicted upon the unfortunate ones contaminates the whole social milieu, which, in valuing violence and aggressiveness, relegates to a secondary position the victims (…).Human suffering has a dimension which is both personal and social. Thus, the damage caused to each human being, however humble he might be, affects the community itself as a whole.” (para. 22) 

24.
The free and unnecessary violence of bodies and agents of the state, especially against the most vulnerable segments of the population, and the exclusion and punishment, as well as the confinement, of those that are “undesirable”, as state “responses” to a “social problem”, has been a constant in the history of the modern State. This has not only happened in Latin American countries, but also in Europe and the whole world. When examined with historical details, the countries of Western Europe, in the period from 1500 to 1800 (in a work originally published in France in 1961), Michel Foucault let himself comment that "civilization, in a general way, constitutes a milieu favorable to the development of madness", being the latter (madness) “the denial of reason.”
 The murder of street children is, besides a gross breach of human rights, a statement of the madness of the “civilized”, the most emphatic and scary denial of reason.  

25.
In this regard, the respectable legal philosopher Karl Jaspers warned, some decades ago, that reason – which is inseparable from human existence – is not imposed per se, but instead it results from a decision made by a person in the exercise of his liberty. Since we are clearly at the mercy of events that occur “beyond our control”, the result is that "reason can stand firm only in the strength of reason itself."
 I believe that this entire matter is up to a certain point involved by the mystery of human existence itself. 

26.
Among the four victims, tortured, and murdered by their executioners in the present case of Servellón et al., one of them, Diómedes, simply cried. He cried when receiving a “prior notice” that he would be tortured and killed. He cried because of his helplessness and the inevitability of his murder before the monopoly of the use of public force by the State. He could do nothing else but cry, when he said goodbye to his life, due to an arbitrary and criminal decision made by his executioners. And this is only one of the many congenerous cases that occur every day throughout Latin America and the world. The State creates the “undesirables”, when it stops fulfilling the social duties for which it was historically created, and it later alienates them, excludes them, confines them, or kills them (or lets them be killed).

IV. 
The Reaction of the Law: The Prohibitions of the Jus Cogens and the Due Reparatio Revisited.
27.
I could not conclude this Concurring Opinion without highlighting the importance of the international jurisdiction on human rights: once more, those forgotten by the world presented their case before it. The humiliations and suffering they underwent have been judicially acknowledged, along with their juridical consequences for the responsible parties. In the present Judgment, the Court has warned that the dangerous stigmatization that poor children and youngsters would be conditioned to delinquency, creates a “favorable climate” so that said minors in risky situations be placed before a constant threat to their life, their right to humane treatment and personal liberties (para. 112). 

28. 
In its Report of 06.14.2002 regarding Honduras, the Special Rapporteur of the United Nations on Extrajudicial, Summary, or Arbitrary Killings (Sra. A. Jahangir), warning against “the criminalization of poverty” and the wrong tendency of attributing the violent deaths of minors to “confrontations between gangs,”
 stated that

"the cases of extrajudicial killings of children and the general phenomenon of young violence and poverty in Honduras are linked both in a solid and categorical manner. (...) Young delinquency may never be used to justify security forces killing children in order to maintain public order."

29.
And it made it worse that in Honduras “children make up the majority of the population,” living in conditions of vulnerability, affected by “the poverty and insecurity” derived from “social, political, and economic injustice.”
 According to the Special Rapporteur of the United Nations,

"in Honduras some children have been killed by members of the police force. In the majority of the cases the children were unarmed and they had not provoked the police officer to employ force, and even less so lethal means. (...) Besides institutionalized impunity, there is a campaign to condition the public opinion to support the ‘cleaning’ of undesirable children from the streets of Honduras."
 

30.
On its part, and in the same line of reasoning, the [then] National Human Rights Commissioner (Mr. Leo Valladares Lanza), in his Special Report on the Violent Deaths of Boys, Girls, and Teenagers in Honduras, of 01.21.2002, also warned against the social alienation of children and youngsters in Honduras, the social indifference, and the "intolerable impunity" when facing the “massive death of teenagers and youngsters,” and their fateful consequences, such as the increase of violence and public insecurity. In his words,


"In the last four years the rights to life and to humane treatment have been systematically breached, toward a clearly identified sector. Teenagers and youngsters have been murdered in different cities of the country under arbitrary presumptions and by police agents or groups organized under State tolerance, and even as individual revenges." (para. 7)

31.
When referring expressly to the case of Servellón García et al., known as the case of the “four cardinal points” (para. 71), he added that “youngsters had been forced to suspect a society that not only alienates them, but also deprives them and puts thousands of obstacles for them to achieve their development or a minimum level of life quality with dignity.” (para. 38) This is no longer about forced disappearances or “clandestine cemeteries” or “hidden detention centers” as occurred in the eighties (para. 69). In the mid nineties, it was about

"a campaign of ‘social cleaning’ or ‘social prophylaxis’, in which with frequency the identity of the victims is unknown, that of the perpetrators is confused, and in many cases nobody asks for an investigation of what happened. (…) The rights of street children or youngsters are not acknowledged, and they are always presumed guilty instead of innocent. (…) The majority of the authors of the violence are police agents, but little by little people classified as ‘unknown’, (…) extermination groups, or death squads, whose members have sometimes been recognized as members of the State’s security forces, have intervened.” (paras. 69 and 72).  

32.
The authoritarianism of the eighties was followed by this frame of chronicle violence of the nineties, with the State’s tolerance and its negligence regarding impunity.
 In the lucid evaluation of the author of the mentioned Special Report, former Commissioner Leo Valladares Lanza,


"Poverty or extreme poverty is still (…) the worst form of violence to which a large part of the country’s children and youngsters are submitted. In it is the root that explains the thousands of boys and girls that are, on a daily basis, submitted to abuse on the street. (...) Adults have seemed indifferent or have responded wrongly, considering them ‘objects of compassion and repression at the same time, instead of fully legal persons’.” (para. 43)   

33.
Before this international jurisdiction, those forgotten by the world are treated as fully legally persons, endowed with international juridical-procedural capacity. Their sufferings are not in vain. In the present Judgment in the case of Servellón García et al., the case of the “four cardinal points”, the Inter-American Court concluded that 

“the victims were detained collectively, illegally and arbitrarily, submitted to torture and cruel, inhuman, and degrading treatments during their detention. (…)The extreme cruelty with which the victims were killed, depriving them of their life in a humiliating manner, the marks of physical torture present in the four bodies, and the manner in which their bodies were abandoned out in the open, were serious assaults against the right to life, to humane treatment, and personal liberty.” (para. 99)

34.
When facing the facts of the present case, the Court has correctly reiterated its position in the sense that the absolute prohibition of torture and cruel, inhuman, or degrading punishments or treatments, and respect for the basic principle of equality and non-discrimination, acquire an imperative nature, belong to the domain of the jus cogens, and bring about obligations erga omnes of protection (paras. 97 and 94), with all their juridical consequences for the reparations. On this final point, I repeat here what I stated in my Concurring Vote to the case of Bulacio versus Argentina (Judgment of 09.18.2003), specifically:

“It is here that the Law intervenes, to halt the cruelty with which human beings treat their fellow men or women. In light of this, it is here that the Law intervenes, to affirm its own prevalence over brute force, to attempt to organize human relations on the basis of recta ratio (natural law), to mitigate human suffering, and thus make life less unbearable, or perhaps bearable –understanding that life with suffering, and solidarity, is preferable to non-existence. (...)  


This explains the importance of the realization of justice.  The juridical order (both domestic and international) sets itself up to oppose violent acts that breach human rights, to ensure that justice prevails and, thus, to provide satisfaction to the direct and indirect victims.  In his work on L'Ordinamento Giuridico, originally published in 1918, the Italian philosopher of the Law, Santi Romano, argued that punishment is not attached to specific juridical provisions, but rather is inherent to the juridical order as a whole, operating as an “effective guarantee” of all subjective rights protected by said order.
 (...) 


The Law, issuing from and moved by human awareness, provides reparatio (from the Latin reparare, “to dispose once again”); it also intervenes to avoid repetition of the wrong, in other words, to establish, as one of the non-pecuniary forms of reparation of damage resulting from violations of human rights, the guarantee of non-recidivism of the injurious acts. Said guarantee of non-recidivism already has a definite place among the range of forms of reparation for human rights violations. (...)

Reparatio does not end what happened, the violation of human rights. The wrong was already committed
; reparatio avoids a worsening of its consequences (due to indifference of the social milieu, due to impunity, due to oblivion).  From this perspective, reparatio takes on a dual meaning: it provides satisfaction (as a form of reparation) to the victims, or to their next of kin, whose rights have been abridged, while also reestablishing the legal order weakened by said violations –a legal order erected on the basis of full respect for the inherent rights of the human person.
 The legal order, thus reestablished, requires guarantees of non-recidivism of the injurious facts.


Reparatio disposes once again, reestablishes order in the lives of the surviving victims, but cannot eliminate the pain that is inevitably incorporated into their daily existence. (…) Reparatio is an unavoidable duty of those responsible for rendering justice.  In a stage of greater development of human awareness, and therefore of the Law itself, undoubtedly the realization of justice overcomes any and every obstacle (…).  Reparatio is a reaction, in the field of the Law, to human cruelty, expressed in various ways: violence in dealing with other human beings, impunity of those responsible with respect to the public authorities, indifference and oblivion in the social milieu

This reaction of the legal order breached (the substratum of which is precisely respect for human rights) is ultimately moved by the spirit of human solidarity.  The latter, in turn, teaches us that oblivion is inadmissible (…). Reparation, thus understood - providing satisfaction to the victims (or their next of kin) and guarantees of non-recidivism of the injurious facts, (…) is undeniably important.  Rejection of indifference and oblivion, and guarantees of non-recidivism of the violations, are expressions of solidarity between the victims and the potential victims, in the violent world, empty of values, in which we live. (…)" (paras. 30, 33, 35, and 37-40).

35.
These reflections, which I allowed myself to develop in the case of Bulacio, place, in my opinion, in their due dimension the different modalities of reparation ordered by the Inter-American Court also in the present case of Servellón García et al. I find it completely appropriate to order, v.g., as has the Court in the present Judgment (operative paragraph n. 13), the realization by the respondent State of “a campaign with the purpose of creating awareness in the Honduran society regarding the importance of the protection of children and youngsters, inform it of the specific duties for their protection that correspond to the family, society, and the State, and make the population see that children and youngsters in situations of social risk are not identified with delinquency."  

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

Secretary
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