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CONCURRING OPINION OF THE JUDGE A.A. CANÇADO TRINDADE
1.
I have voted in favor of the adoption, by the Inter-American Court of Human Rights, of the present Judgment in the case of the Castro Castro Prison. Given the importance I attribute to some of the matters presented throughout the law proceedings before the Court in the present case, I find myself obliged to add to the present Judgment this Concurring Opinion, with my personal reflections as the grounds for my position regarding the deliberations carried out by the Tribunal. I will focus my reflections on eight basic items, specifically: a) Time and Law, now and forever; b) new reflections on time and Law; c) time and the vindication of the rights; d) the legal persons and facts; e) the emerging of the State’s international responsibility and the principle of proportionality; f) the recurrence of the crime of State: the forgotten juridical thought; g) the need and importance of the gender analysis; and h) oppressed and oppressor: the unsustainable domination and the primacy of Law.


I. 
Time and Law, Now and Forever.
2.
The relationship between time and Law has always been the object of my reflections, even way before becoming a Judge of this Court. In the bosom of the latter, the matter has been present in my Concurring Opinion (paras. 4-6) in the case of Blake versus Guatemala (merits, Judgment of 01.24.1998), my Concurring Opinion (paras. 15 and 23) in the case of Bámaca Velásquez versus Guatemala (merits, Judgment of 11.25.2000), my Concurring Opinion (paras. 24-33) in the case of the Moiwana Community versus Suriname (Judgment of 06.15.2005), in my Concurring Opinion (paras. 2-15) in the pioneering and historical Advisory n. 16 (of 10.01.1999) on The Right to Information on Consular Assistance. In the Framework of the Guarantees of the Due Process of Law, among others. More recently, in General Course on Public International Law, which I offered in 2005 at the Academy of International Law of La Haya,
 I allowed myself to dedicate a full chapter
 to this subject that I consider of a fundamental relevance. 

3.
I took to writing this chapter and including it at the beginning of my mentioned General Course, not only to highlight the importance I give the matter, but also to spread upon the record my position, frankly contrary both to the positivist pretension of visualizing and interpreting the legal system regardless of time, as well as the “realistic” pretension of taking into consideration the facts of the present regardless of their temporary dimension, attributing to them an alleged inevitableness and an improvable perpetuity. Therefore, positivism and realism, when they abstract the ineluctable relationship between time and Law, they become ineluctable and pathetically subservient to power – which I consider unacceptable, when maintaining the primacy of Law in any and all situation.     

4.
It is not my objective to reiterate in this Concurring Vote to the present Case of the Castro Castro Prison, my considerations presented on other occasions, including numerous of my Opinions in this Court, on time and Law, to which I will limit myself to referring to (supra). I proceed in the present Concurring Opinion, to add new personal reflections on time and Law, since the matter was effectively presented throughout the course on the legal proceedings before this Court in the present case of the Castro Castro Prison.

II. 
New Reflections on Time and Law.
5.
 We all live in time, the greatest mystery of human existence; but the implacable time of the cosmos, which reduces power and glory to nothing, is not the time of humans, that later fills us with hope and then memory. Time grants everybody, first innocence, to later impose experience. And this covers it all, good and evil, proper of human condition, corresponding to each individual the extraction of its lessons in search of their own nirvana.  

6.
Time covers everything, the chiaroscuro of day and night, of the seasons of the year, and covers everybody – those that dispense justice and those that disintegrate with their violence and deceits. Time impregnates the existence of every person with memories that let them search for the sense of each instant of their history. The time of humans demystifies the unfair and astute, and gradually sediments absolute values. Chronological time is different to the biological one
, and the latter is different from the psychological one. Human time requires truth, memory, and justice, since ommission and impunity will deprive life of sense and it will fill it up with malice.

7.
Time is inherent to Law, its interpretation and application, the Law that seeks to govern human relationships and all type of situations. Law, when governing the conflicts that arise is, in time, the transmitter of solidarity between the generations that succeed each other. If time is what finally allows the overcoming of obstacles and the obtainment of justice, it is human conscience what moves Law towards this purpose, overcoming all evil. 

8.
Time and Law disunited lead to the despair, paralyzing the course of life surrounded by sense and realization. Time and law united put an end to impunity, turning life into a privilege nurtured by spiritual peace and tranquility. Time with justice is a time worth while remembering, it is the time of the lightness of the being. Time with impunity is a time that must be endured, it is that of the being’s nightmare. The first paves the way to the realizations of the being in life; the second, is the time of despair. Justice cannot be denied to each fello man; this would turn life, for each of them, into Dante’s hell. 

9.
The difference between seriousness and grace becomes evident here, immortalized by a superior women (Simone Weil) who I greatly admire for her purity of spirit and audacious mystic. She faced evil, sought out restoration, and (at 34 years of age) she no longer fed herself and turned herself over to death;
 she turned herself over to the other life, leaving her successors with the indelible testimony of an illuminated and strong spirit. The same as Stefan Zweig, another illuminated writer of the XX century, which preferred the other life
 when he did not find in this one the restorative justice; they were both so different from, v.g. dictators and criminals such as Stalin and General Franco, who, on their deathbeds, close to all types of attentions, had the natural death they denied all their victims of secret operations. 

10.
The intentions of the Providence are inscrutable, when they do not prevent the victims of radical evil from being brutalized, while the victimizers – when there is no justice – keep on enjoying a safe and normal life. The intentions of the Providence are inscrutable, when it concedes a natural death to the impious and impure, and when it does not avoid the self-inflicted death of those that cultivated so much the life of the spirit with their luminous thinking, and they continue to inspire and orient those that insist on turning this brutal and ephemeral world into at least a harmonious one. The intentions of the Providence are inscrutable when it allows the death of so many in the humiliation of abandonment, even those that were so sensible to human suffering in such a tyrant world.


III. 
Time and Vindication of Rights.
11.
In the second half of the XX century, time (which, the same as the threat and use of force, and armed conflicts, so much pressures humanity) has tried to be explained not as an objective piece of information (as was intended by I. Newton at the end of the XVII century and beginning of the XVIII century), or as structure a priori of the spirit (as stated by I. Kant in the XVIII century), but instead as a social symbol conformed at the end of a long process of human learning.
 On my part, I do not feel persuaded or sure in this sense. The attempts to explain time have, each one of them, their own merits, and some of them are especially penetrating.

12.
That is the case, v.g., of those who have sought to link time to the precariousness of human condition, and – more subjectively – to each person’s conscience (v.g. R. Descartes, in the XVII century, and E. Husserl, at the beginning of the XX century). I am afraid that, despite all the efforts made in the search for an explanation, time will continue to surround human existence, as has always happened, now and forever. The human being is not the creator of time, but conditioned by it, by their time, - as well known by those who have lived in times of dictatorships and tyrannies. Time plays an essential role in the existential situation of the human being (totally different from the intemporal vision intended by classic physics.
 Time precedes the existence of every human being,
 and survives it.

13.
In the public hearing held before this Court in the present case of the Castro Castro Prison, carried out in the exterior meeting in San Salvador, El Salvador, on the 16th and 27th days of June 2006, the common intervener of the representatives of the victims and their next of kin, and also a victim of the present case (Mrs. Mónica Feria Tinta), stated that “14 years change and do not change things.” In a certain sense, “time has stopped”, since for nine years her life has been consumed in the investigation of this case; among the victimized mothers, one (Mrs. Auqui) died last year, and another told her about the death of her son. The ones who died have not left, but instead they are present in the reflections and dreams of the survivors of the massacre of the Prison of Castro Castro. She added that everything is at a halt until “justice may be served”. But, in the meantime, time goes by, “we get older and justice does not come and the clock keeps ticking. Many of us have not been able to become mothers yet;” there is a right to memory that “is part of the right to truth”, and in the present case, “we made an over human effort to present evidence that will allow us a judgment “that will protect” this group of victims."
 

14.
In reality, we can extract some reflections and lessons from this dramatic argument. We formed here a cruel décalage between, on one hand, chronological and biological time, and, on the other, psychological time. Chronological and biological time continue to flow, increasing the victim’s despair, who grow older in the darkness of impunity. Psychological time immobilizes the natural course of life, since the realization of justice must be sought, which takes time. 

15.
Similarly, given the extreme cruelty of the suffering inflicted on the victims of the Prison of Castro Castro (infra), many of them were deprived of their existential time (41 deceased victims identified up to this date). Others saw their biological time significantly reduced, in reason, v.g. of the handicaps, of damage to the lungs and skin, of blindness in one eye, of the destruction in tissues, of greater vulnerability to cancer.
 The victims were arbitrarily deprived of time of life, and, in many cases (41 already identified), of life itself.   

16.
In my personal image, I cannot escape the impression that may of the victims bombed in the brutal armed attack of the Castro Castro Prison (pavilion 1A) seem Joans of Arc of the end of the XX century (without any intention of canonizing). But the same as the historical character (born in Domrémy, Vosgos, on 01.06.1412, and who died on 05.30.1431), they had their ideas to free the social environment, for which they were imprisoned, some submitted to a trial without means of defense, and some were not even given this opportunity; in the mentioned armed attack, many died little after the bombing; at the same time, Joan of Arc, as is known, was convicted to be burnt at the stake. Unfortunately, the victimization and savagery continue after the centuries, in different continents.


IV. 
The Legal Facts and Persons.
17.
In what refers to the millennial human brutality, the facts by long surpass human imagination. When you think you have imagined the worst, along comes a fact that proves that human beings are capable of more in the brutal treatment given to their piers:


"Within the building, the roar of the gun shots, with a deafening echo in the limited space of the hall had caused panic. During the first moments they thought that the soldiers were going to break into the rooms shooting everything they found in their way, that the Government had changed its mind, choosing the massive physical liquidation (...). They saw the bodies piled up, the winding blood slowly moving through the tile as if it were alive, and the boxes of food. (...) Danger lurks the careless, in those lifeless bodies, especially in the blood; who could know what vapors, what emanations, what poisonous miasmas could already have been released from the destroyed meat of the blind. They are dead, they cannot do anything to us, someone said [; ...] they do not even move or breathe, but who can tell us that this white blindness is not precisely a misfortune of the spirit, and, if it is, lets assume from this hypothesis, that the spirits of those blind persons have never been as free as they are now, outside their bodies and therefore free to do whatever they want, especially evil, which, as if of general knowledge, has always been easier for it to do."
    

18.
Is this is a description of the consequences of the armed attack against the Prison of Castro Castro? Even though, prima facie, it would seem so, it is not; it is instead of the allegory of the “epidemic outbreak of white blindness " of José Saramago,
 who adds:


"The moral conscience, offended by so many fools and to which so many others have renounced, is something that exists and that has already existed, it is not just an invention of the philosophers of the Quaternary, when the soul was merely a confusing project. With the passing of time, (…) we end up putting the conscience in the color of blood and the salt of tears, and as if this were not enough, we turned the eyes into a species of mirrors turned inside out, with the result that, they end up showing, many times without reserve, what we were trying to deny with the mouth."
   

19.
To the penetrating messages of the allegories of A. Camus on the plague, and of J. Saramango on blindness, I would allow myself to add a very brief deliberation, brought about by the facts of the present case. From the debris of the bombing on the Prison of Castro Castro, from the devastation of the armed attack perpetrated against its defenseless inmates between the days of May 06 and 09, 1992, from the blood of its victims piled up one on top of the other, from the brutalities prolonged in time, from the damages caused to the inmates’ eyes by the splinters (fragmentation weapons) and the gases, - of this entire massacre without pity, arises the human conscience declared and symbolized today in the monument “The Eye that Cries”,
 in acknowledgment of the suffering of the victims and as an expression of solidarity to them. 

20.
Solidarity and, through the present Judgment of this Court, justice, finally triumphed over criminal victimization. Today “The Eye that Cries” defies the passing of time, or intends to do so, as a sign of regret for the eyes that burned or were perforated in the Prison of Castro Castro, and as a lesson that everyone must persevere in the search of their own redemption. Given the finite nature of existential time, there are those that seek their improvement through the expressions of the spirit. In the present case, “The Eye that Cries” proves it. As stated by Stefan Zweig in an essay of 1938, with his characteristic sensibility, the “mystery of artistic creation” offers the “indescribable moment” in which “the worldly limitation of the perishable ends in us humans and the perennial starts."
     

21.
In this case of the Prison of Castro Castro, the cruelty of the facts caused by the State agents effectively goes beyond the wings of imagination. As summarized by one of the testimonies offered before this Court, to be under that bombing was “like hell”.
 It should not go by without being noticed that, who presented the facts of the cas d’espèce to this Court with greater precision and detail were precisely the representatives of the victims themselves and their next of kin (through their common intervener), as subjects of International Law that they are, and not the Inter-American Commission on Human Rights. The application presented by the latter includes some imprecisions pointed out throughout the present Judgment of the Court, and several of the facts only appear in the Annexes to the application presented by the Commission. But the Annexes are part of the main document, the mentioned application.    

22.
In my judgment, the present case buries, once and for all, the anachronistic and paternalistic view of the past of the alleged need of an “intermediation” by the Commission between the victims and the Court. In the present case, the victims – the real substantive plaintiff before the Court, as I have always stated – know how to present the facts in a much more complete and ordered form than the Commission. The present case puts in evidence the emancipation of the human being vis-à-vis their own State, as well as vis-à-vis the Commission, within the framework of the Inter-American System of protection.  

23.
Once more the cas d'espèce highlights the true central position that victims occupy in the legal proceedings before the Court. In the public hearing of 06.26-27.2006 before this Court in the present case of the Castro Castro Prison, in response to questions I allowed myself to direct to her (reminding her that the victims themselves has vindicated “reparation measures of a collective impact”), the Commission admitted correctly that the victims are the real plaintiff before he Court (thesis I have backed for years in the bosom of this Tribunal) and that the measures of reparation of “collective impact” were necessary and important in the circumstances of the present case, in which the next of kin of the male and female prisoners were also direct victims of “psychological infringement” of the tortures inflicted upon their loved ones deprived of freedom.

24.
In its Brief of Pleadings, Motions, and Evidence of 12.10.2005, presented to the Inter-American Court in the cas d'espèce, the legal representation of the victims and their next of kin stated that pavilion 1A of the Prison of Castro Castro “held approximately 131 female prisoners among which there were women who were far along in their pregnancies and elderly women.” They were attacked at dawn of May 06, 1992 by 500 police officers and around 1000 officers of the armed forces, with the use of heavy weapons; at noon they used “white phosphorous gas against the female prisoners locked up in pavilion 1A,” which caused “violent asphyxia” and “a excruciating suffering: the feeling that their windpipe would split in half and that the respiratory tract was chemically burning; the skin and internal organs were burning as if they would have caught fire. (…) The explosives caused expansive waves that damaged the kettledrums which felt like they were on fire." (para. 20)     

25.
According to the mentioned account, “the massive nature of said infliction of suffering undergone by the victims during the attack, turned said suffering more extreme and horrific in nature." (para. 23) Likewise, 


"several women who were seriously injured but who were able to resist and arrive alive at the hospital, where they were took in trucks, one on top of the other, were raped at the hospital by hooded individuals who were supposedly going to examine them upon their arrival. They were not offered any medical attention and some of them died as a consequence of that.   


The male survivors were forced to remain almost 15 days without medical attention submitted to forced positions, of ventral cubitus with their hands on their nape (…). On May 10th Fujimori inspected the Castro Castro Prison personally, walking among the tortured prisoners in the forced position of ventral cubitus, and approving the result of the operation. (...)


The female prisoners were divided into two groups. One group was taken to the prison of Cachiche in Ica, and the other to the prison of Santa Mónica in Lima. The women of Santa Mónica were subject to similar conditions to that of the men: they were forced to remain with the same clothes that had been using since the massacre and they were not allowed to shower for more than 15 days. The remained completely incomunicado from the outside world for almost 5 months after the massacre and their whereabouts were unknown for that entire time by their next of kin. Access was not permitted to attorneys or their next of kin until the end of September 1992. (…) Only a woman can now what it is like to be bleeding every month, without having how to take care of her hygiene. These deprivations were intentional: to inflict severe psychological suffering." (paras. 25-27 and 29).    

26.
The same account tells us that two of the female inmates, as a consequence of the brutalities inflicted, lost use of reason, they lost their mental sanity (Mrs. Benedicta Yuyali, of almost 70 years of age, and Mrs. Lucy Huatuco - para. 29). The mentioned presence of the element of intent seems to me of the greatest importance for the constitution of the State’s international responsibility in the present case of the massacre of the Prison of Castro Castro: the incidence of said mens rea, of the animus agressionis of the State’s power, constitutes, in my opinion, the aggravated international responsibility of the respondent government.  

27.
In the aforementioned public hearing before this Court in the present case, carried out in the city of San Salvador, I allowed myself to ask one of the victims and witness (Mrs. Gaby Balcazar Medina) in the case, which were “her current reflections regarding this experience of contact with human evil."
 She responded:


"(...) With all they have done to me, I felt that they had left marks not only on my body but on my soul as well (...). During the first years I had nightmares, I dreamt I was killed, I dreamt of the dead bodies (...).  (...) I know there is so much evil in human beings, even in police officers, but there was one who offered me water and not boiled water, I asked for a bottle of water [and] he felt sorry for me and calmed my thirst.


(...) As of today, when I have been heard, when you have given me this opportunity, many youngsters that have died will be able to rest as of this day in peace, because there has been somebody who has really said what happened during those four days in the Castro Castro Prison, - that it is a big lie that they went there to transfer us, because they went there to kill us, - and those youngsters and mothers who died are going to rest in peace as of today."
 

28.
The facts of the present case, as presented especially by the legal persons, speak for themselves. Based on the body of evidence found in the dossier, the Court concluded in the present Judgment that there was no riot that justified the so-called “Operative Transfer 1” from May 06 to 09, 1992 in the Prison of Castro Castro (para. 197(21). What happened was an armed attack executed by security forces of the State to “endanger the life and integrity of the inmates who were located in pavilions 1A and 4B” of the Prison of Castro Castro (paras. 215 and 216). It was a premeditated attack (para. 197(23) and 26-33). The Court, when it pointed out the “seriousness of the facts” of the present case, stated that what happened at the Prison of Castro Castro “was a massacre” (para. 234). The aforementioned aggravated international responsibility arises, in my judgment, in the circumstances of the present case, from the perpetration of a State crime.


V. 
The Emerging of the State’s International Responsibility and the Principle of Proportionality.
29.
In the proceedings of the present case (written and oral phases), there is a detail in the arguments presented before the Court that cannot go unnoticed. With the best of the intentions – to seek justice, - the Inter-American Commission of Human Rights made emphasis of the lack of proportionality in the use of force by the state agents in the incursion of the Prison of Castro Castro, while the representation of the victims and their next of kin highlighted as the central matter the illegality of the original act (aggravated by the intent). This leads me to a brief recapitulation of the origin or emergence of the State’s international responsibility. 

30.
Actually, I had already examined the matter of the origin of the State’s international responsibility in my Concurring Opinion (paras. 1-40) in the case of “The Last Temptation of Christ” (Olmedo Bustos et al. versus Chile, Judgment of 02.05.2001); it is not my intention to repeat here the vast considerations developed by me in this sense in that Concurring Vote, but leave in this Concurring Vote this very brief reference to them. There I stated an understanding in the sense that the international responsibility of a State Party in a human rights treaty arises exactly at the time on which an international illegal fact – act or omission- imputable to said State occurs (tempus commisi delicti), in violation of its obligations under the treaty in question.  

31.
After referring again to the matter in my Concurring Opinion (para. 4) in the case of Myrna Mack Chang versus Guatemala (Judgment of 11.25.2003), I allowed myself to reiterate, in my Concurring Opinion (para. 14, and cf. paras. 11-18), in the case of the Gómez Paquiyauri Brothers versus Peru (Judgment of 07.08. 2004), my understanding in the sense that


"(...) In International Law on Human Rights, the State’s international responsibility arises exactly when the violation of the rights of a human being occurs, that is, at the time when the international illegal act attributable to the State occurs. Within the framework of the American Convention on Human Rights, the State’s international responsibility may arise due to acts or omissions of any power or body or agent of the State, regardless of their hierarchy, that violates the rights protected by the Convention.
"

32.
In synthesis, in my opinion, there cannot be any doubt, according to the most lucid doctrine on International Law; that the State’s international responsibility (as a subject of International Law) arises when the illegal act (act or omission), which violates an international obligation, attributable to the State occurs.
 In the cas d'espèce, the State’s international responsibility arose at the time of the armed incursion (with animus agressionis) of armed state agents to the Prison of Castro Castro. 

33.
The lack of proportionality in the use (completely unnecessary) of force constitutes an aggravating circumstance of the already existing State responsibility. I do not free myself from going further: in the present case of the Castro Castro Prison, the animus agressionis (the mens rea) – that characterizes the gross violations of human rights arises as of the moment when the decision is made and the armed attack on the inmates of the mentioned prison, perpetrated by many officers of the national policy, the Peruvian army, and by special forces units (v.g., DINOES, UDEX, SUAT, USE), who, as stated by the Court in the present Judgment, “even placed themselves as snipers on the roofs of the Criminal Center and fired gunshots against the inmates” (para. 216) is planned. 

34.
The so-called “Operative Transfer 1”, carried out with great brutality by these different State security forces, could not have been, in my point of view, perpetrated with that magnitude (even with war weapons) without being previously planned, decided on, and authorized by the highest State authorities. License to kill, - was an authentic State crime. We can, thus, in said circumstances, go back in the tempus commisi delicti, to take into consideration, as aggravating elements, the planning of the state to commit an international illicit act of special seriousness.    

35.
At the same time, the principle of proportionality is normally invoked within the framework of International Humanitarian Law; its invocation and observance contribute to the clarification of behavior in a situation of armed conflict, imposing restrictions on belligerent behavior in the middle of hostilities;
 the principle of proportionality is relevant in this context. What happens though, is that in the present case of the Castro Castro Prison versus Peru, the victims were not a belligerent part in an armed conflict, but instead people already deprived of their freedom and in a state of defenselessness, and that they were not rebellious. The temperamenta belli
 are not in question here; the fundamental principles that may be invoked here are, of a different order, that of the dignity of human beings, and that of the inalienability of the rights inherent to it. Said principles inform and conform the human rights enshrined in the American Convention, and violated in the cas d'espèce.

36.
The armed attack on the Castro Castro Prison did not form part of an armed conflict: it was a real massacre. The flagrant illegality of the acts of brutality imputable to the State, that make up ab initio its international responsibility under the American Convention, assumes a truly central position in the judicial reasoning of an international human rights tribunal such as this Court; the principle of proportionality appears as an additional element, in a tangential position, before a previously established international responsibility of the case. In its substantial study on Customary International Humanitarian Law, diffused by the International Committee of the Red Cross,
 the principle of proportionality marks presence as a prohibition to attack causing death and injuries in the civil population in an excessive manner with foreseeable military advantages.

37. 
Therefore, the present case does not deal with determining the lack of proportionality of the attack and the weapons (of war) used, since these (one and the other) were already conclusively forbidden. There was no armed conflict, there was no riot in the prison, there was no rebellion among the inmates; they were in a complete state of defenselessness. The attack brutally perpetrated, with heavy war artillery, was a cold-blooded massacre, which sought to exterminate people deprived of their liberty and in a complete state of defenselessness. 

38.
The international aggravated illicit had already been perpetrated and immediately constituted the State’s aggravated international responsibility. Within the context of the present case of the Prison of Castro Castro, the representation of the victims and their next of kin, through their common intervener (Mrs. Mónica Feria Tinta), also a victim of this specific case, captured, besides the facts (cf. supra), the legal grounds applicable, with greater precision and success than the Commission, with regard to this specific matter. 

39.
This may not go unnoticed and it constituted for me a encouraging fact, since, - as I have been insisting for years in the bosom of this Court and in my books,
 - the true plaintiff before the Court are the petitioners (and not the Commission), who, as indicated in the present case, have reached a level of maturity considered sufficient to present their arguments and evidence in an autonomous manner, not only in factual matters, but also in juridical subjects (cf. supra), and in some cases – as is the present case – with greater precision and success than the Commission Therefore, the paternalistic and anachronistic vision that in the past stated that the petitioners always needed a body such as the Commission to “represent them” has been completely overcome. Not always. The present case proves it beyond doubt.  


VI. 
The Recurrence of the State’s Crime: the Forgotten Juridical Thought.
40.
The bombing of the Castro Castro Prison was a premeditated massacre, planned and executed by State agents, from the highest hierarchy of the State’s power up to the members of the police force. It was, as was previously stated, a crime of State. Once more this Court decided, through the present Judgment, on a crime of State, whose occurrence is much more frequent than what one can imagine. The crimes of State that have reached international justice are a micro-cosmos of everyday atrocities in different continents, which have not yet been able to be brought before the contemporary international courts.

41.
The existence and frequent occurrence of crimes of State are, in my opinion, unquestionable. That is what I have been warning about, in the bosom of this Court, - and before the apparent mental lethargy of an ample and insensitive current of contemporary legal international doctrine, - in, v.g., my successive Concurring Opinions in the cases of Myrna Mack versus Guatemala (Judgment of 11.25.2003), Plan de Sánchez Massacre versus Guatemala (Judgments of 04.29.2004 and 11.19.2004), of the Mapiripán Massacre versus Colombia (Judgment of 03.07.2004), of the massacre of the Moiwana Community versus Suriname (Judgment of 06.15.2005), of Almonacid Arellano et al. versus Chile (Judgment of 09.26.2006), of Goiburú et al. versus Paraguay (Judgment of 09.22.2006), and of the Ituango Massacres versus Colombia (Judgment of 07.01.2006).
  

42.
In this last one, - my Concurring Opinion in the case of the Ituango Massacres, - upon developing my reflections with regard to the planning and execution of massacres as crimes of State, I allowed myself to deliberate:


"How is it possible to deny the existence of a State crime? The international legal experts that have done it (in their majority) have simply closed their eyes to the facts, and given signs of their lack of conscience by denying to extract the juridical consequences of said facts. Their blind dogmatism has stopped the evolution and humanization of International Law. Crimes of State – there is no way to deny it – have been planned and perpetrated by its agents and collaborators, in a recurring manner, and on different continents. The experts on international law have the duty to save the concept of crime of State, even to sustain the credibility of their profession. (...)


Successive crimes of State – those already determined and proven, added to those there is no news about – continue happening, before the obliging and indifferent eyes of the greater part of the contemporary experts in international law. The crimes of State have not stopped existing because they affirm that they do not exist and cannot exist. All the contrary: State crimes do exist, and they should not exist, and the experts in international law should make an effort to fight it and punish it as such. The greater part of the contemporary international law doctrine has been neglectful, when it avoids the subject.
 They cannot keep on doing it, since, fortunately, to ensure its non-repetition, the atrocities have been reconstructed in recent accounts,
 and the memory has been preserved by the ever growing publications of the survivors of massacres as State crimes." (paras. 30 and 41).

43.
The aggravated international state responsibility corresponds to these massacres as crimes of State, with their juridical consequences, - as I have reiterated in my reflections developed in my Concurring Opinion (paras. 24-36) in the case of the Plan de Sánchez Massacre, and in my Concurring Opinion (paras. 30-40) in the case of the Mapiripán Massacre. Previously, in my Concurring Opinion in the case of Myrna Mack Chang I rescued a doctrinal current that, for decades, has admitted the existence of crimes of State (paras. 22-26), and that seems to be forgotten – deliberately or not – in our days. It is not my intention here to repeat my reflections developed in my previous Concurring Opinions in this sense, but to add some new considerations on this forgotten juridical form of thought.    

44.
It is not mere coincidence that, in the middle of the second decade of the twentieth century, in an inspired and visionary book published in Bucharest in 1925, titled "Criminalité collective des États et le Droit pénal de l'avenir", the Romanian lawyer Vespasien V. Pella warned not only that the capacity of a State of committing international crimes is unquestionable, but that the most dangerous criminality and the one that is most difficult to fight, is the crime organized by the State.
 Thus, the organization of an international justice was urgent, even to prevent and fight the States’ criminal policy.
 An V.V. Pella added with clarity:


"Les théoriciens du Droit international public admettront eux-mêmes que, du jour où sera reconnu le caractère criminel de la guerre d'aggression, et en dehors de la disparition du droit de la guerre comme objet de leur discipline juridique, ils seront obligés de modifier les méthodes mêmes d'investigation scientifique qu'ils employaient jusqu'à l'heure actuelle.      


Au lieu de cet empirisme diplomatique consistant quelquefois à étudier la guerre au seul point de vue de la matérialité des faits historiques, il sera nécessaire de procéder à des recherches approfondies dans le domaine de la criminalité internationale"
.

45.
Even at the end of the twenties, H. Donnedieu de Vabres was also promoting (in 1928) a "répartition de la compétence criminelle entre les États" in search of a universal right,
 capable of inhibiting the especially gross violations of the rights enshrined. A decade later, H. Lauterpacht stated (in 1937) that crimes and responsibility could not be limited only to the interior of the State, since this would allow the individuals, "associés sous la forme d'État", to commit criminal acts and invoke immunity, thus stopping – with the State’s power - "a virtually unlimited power of destruction’: and he immediately warned, with great clarity, that


"(...) Il ne peut guère y avoir d'espoir pour le droit international et la morale si l'individu, agissant comme l'organe de l'État peut, en violant le droit international, s'abriter effectivement derrière l'État impersonnel et métaphysique; et si l'État, en cette capacité, peut éviter le châtiment en invoquant l'injustice de la punition collective."

46.
Two years later (in 1939), Roberto Ago observed that the subjects of International Law, endowed with international legal personality, are capable of committing an international crime; he remembered that Hans Kelsen also admitted that a fact thus incriminated, ordered, and committed by a State body (or agent), may be imputed to the State as a subject of International Law,
 within the framework of the international legal system. After some years, in the middle of the XX century, S. Glaser, focusing on the State as a "sujet d'une infraction internationale", in his book of 1954 identified the war of aggression as a crime of State within the international legal system;
 for him, "il y a des infractions internationales dont le sujet ne peut être qu'un État."
 

47.
Even in the fifties (in 1959), Pieter N. Drost published his works The Crime of State, in two volumes, the first one dedicated to what he called “humanicide”, and the second to genocide. When referring to the first category, he remembered the existence of universal standards of reason and justice, and defined humanicide as a Crime of State, perpetrated by State agents abusing public power, in detriment of individuals, and in violation of human rights (such as those enshrined in Articles 3-21 of the Universal Declaration of Human Rights), defying the Constitutional State.

48.
In his judgment, both acts and omissions can constitute crimes of State, compromising the State’s aggravated international responsibility – in reason of its criminality – as a legal person, which must assume the juridical consequences of said crimes.
 P.N. Drost concluded that it should protect individuals from “humanicide” as a crime of State, and, since the latter could even “destroy the international legal system”, it should be punished and inhibited.
    
 

49.
At the end of the XX century, the International Criminal Tribunal ad hoc for the former Yugoslavia, in its Judgments of the case of Tadic, of 05.07.1997 (Trial Chamber) and of 07.15.1999 (Appeals Chamber), stated – in its first Judgment – that "the obligations of individuals under International Humanitarian Law are independent and apply without prejudice to any questions of the responsibility of States under International Law" (para. 573); the Tribunal added – in its second Judgment – that the acts of the individuals in question "are attributed to the State, as far as State responsibility is concerned, and may also generate individual criminal responsibility." (para. 144) The determination of an individual’s international criminal responsibility does not, therefore, free the State of its international responsibility.

50.
In my recent General Course on Public International Law given in the Academy of International Law of La Haya (2005), I allowed myself to present my position in the sense that the crime of State does exist, and it has juridical consequences. Likewise, I related its sanction and prevention with the fundamental or superior interests of the international community as a whole and of the international juridical legal system.
 I did it based on my experience in this Court, reiterating the reflections I have developed in this sense in successive Opinions in Judgments regarding certain cases decided upon by this Court in the previous years.

51.
There have been occasions in which the crimes of State have been committed beyond national boundaries, on a truly inter-state scale. In this sense, in my recent Concurring Opinion in the case of Goiburú et al. versus Paraguay (Judgment of 09.22.2006), I allowed myself to state that 


"(...) It has been proven that the present case of Goiburú et al. is inserted in a policy of State terrorism that victimized, in the cruelest and most brutal way possible, thousands of people and their next of kin in the countries that prepared the Condor Operation, in which gross violations of human rights were even committed ‘extra-territorially’, in other countries and other continents. How can we deny the existence of the Crime of State before a State policy of extermination? 


The crime of State does not only exist in the head of the ‘illuminated’ experts on international law that dogmatically affirm that the State simply cannot commit a crime. They continue ignoring episodes such as those of the present case, historically proven, and other cases of massacres awarded by the Inter-American Court (cases, v.g. of the Barrios Altos Massacre, of the Plan de Sánchez Massacre, of the 19 Merchants, of the Mapiripán Massacre, of the massacre of the Moiwana Community, of the Pueblo Bello Massacre, of the Ituango Massacres), and murders planned at the highest level of state power (cases, v.g. of Barrios Altos, and of Myrna Mack Chang), even having today the acknowledgment of international responsibility by the respondent governments for their occurrence. 


Something does not stop existing simply because one states it does not exist. The experts in international law cannot remain indifferent to human suffering, which can be concluded from facts historically proven. While the contemporary doctrine on international law insists on denying what has been historically proven – the crimes of State – it will be eluding a matter of the greatest seriousness, with its juridical consequences, compromising its own credibility. (...)" (paras. 23-25)

52. 
In my opinion, those responsible for the exclusion in 2000 of the conception of “crime of State” from the Articles on the State’s Responsibility of the Commission on International Law of the United Nations (adopted in 2001) failed International Law. They did not realize – or they did not worry about the fact – that said notion leads to the “progressive development” itself of International Law. It supposes the existence of rights both previous and superior to the State, whose violation, in detriment of human beings, is especially gross and damaging to the international legal system itself. It provides the latter with universal values, by inhibiting said gross and damaging violations, and seeking to ensure the international ordre juridique.

53.
Similarly, it gives expression to the belief that certain behaviors – that make up, or are part of a state policy – are inadmissible, and suddenly generate aggravated international responsibility of the State, with its juridical consequences. It points out the road toward the construction of an organized international community, of the new jus gentium of the XXI century, of International Law for humanity. 

54.
Contrary to what the experts in international law seem to want to achieve by remaining attached to obscurantism (in its unconditional defense of what the State’s do), the existence of the crime of State is empirically proven. Its occurrence is much more frequent than what one would hope. The XX century as a whole and the beginning of the XXI century have been tragically full of crimes of State. And the contemporary International Law cannot remain indifferent to this.

55.
The crime of State effectively brings about juridical consequences – as should be, - with a direct incidence on the reparations due to the victims and their next of kin. A consequence consists in the “punitive damages” lato sensu, conceived these, beyond the merely pecuniary meaning inadequately attributed to them (in certain national jurisdictions), as specific obligations of reparation that must be assumed by the States responsible for criminal acts or practices, all of these obligations that may be considered an appropriate response or reaction of the legal system against the crime of State.

56.
They are obligations to do. And, among them, is the obligation to identify, prosecute, and punish the perpetrators of the crimes of State, who, due to their actions (or omissions), incurred in international criminal responsibility, besides compromising the international responsibility of their State, on behalf of who they acted (or omitted), in the execution of a criminal policy of the State.
 It is not about merely individual acts (or omissions), but of a criminality organized by the State itself.
 Thus, it becomes necessary to take into account, jointly, the international criminal responsibility of the individuals involved as well as the State’s international responsibility, essentially complementary; the aggravated international responsibility corresponds to the crime of State of the State in question.
 

57.
The present Judgment of the Court in the case of the Castro Castro Prison contemplates and effectively orders a series of obligations to do, in its chapter XVI, on reparations. These are particularly ample, from the compensations up to measures of satisfaction and non-repetition of the injurious acts. Among the latter (non-pecuniary reparations), I can mention the identification, prosecution, and punishment of those responsible; and educational measures, as well as of medical and psychological assistance. The Court, once more, has correctly considered Articles 8 and 25 of the American Convention in their inseparability.
 And, likewise, correctly pointed out that gross violations, such as those of the present case, to human rights (made up, in my opinion, by crimes of State) violate the international jus cogens.
     


VII. 
The Need and Importance of the Gender Analysis.
58.
The present case cannot be adequately examined without a gender analysis. Remember that, as a first step, the United Nations Convention of the Elimination of All Forms of Discrimination against Women (CEDAW, 1979) advanced on a holistic vision of the matter, tackling women’s rights in all areas of life and in all situations (in fact, I would even add in the light of the cas d'espèce, in the deprivation of freedom); the Convention cries out for the modification of socio-cultural patterns of behavior (Article 5) and highlights the principle of equality and non-discrimination,
 - a principle that the Inter-American Court has already determined, in its transcendental Advisory Opinion n. 18 (of 09.17.2003) on the Juridical Condition and Rights of Undocumented Migrants, that belongs to the domain of the jus cogens (paras. 97-111).

59.
The present Judgment of the Court in the case of the Castro Castro Prison correctly warns of the need of the gender analysis, since, in that specific case,


"women were affected by the acts of violence in a different way than men; (…) some acts of violence were directed specifically toward them and other affected them in a greater proportion than they affected men." (para. 223)   

Besides, the present case seems to reveal that the perception itself of the passing of time may not be the same for men and women. 

60.
The present case of the Castro Castro Prison reveals an approximation between psychological time and biological time, put in evidence by something sacred that has been violated in the present case: the project as well as the experience of maternity. Maternity, which must be surrounded by special cares, respect, and acknowledgment, throughout life and in the afterlife, was violated in the present case in a brutal form and on a truly inter-temporal scale. 

61.
First of all, there was the extreme pre-natal violence, put in evidence in the brutalities to which pregnant women were submitted in the Prison of Castro Castro, described in the present Judgment (paras. 197(57), 292, and 298). Which have been the consequences of this situation of extreme violence in the mind – or the subconscious – of the children born from the a mother’s womb so disrespected and violated, even before their birth? 

62.
There was then the extreme violence in the experience itself of maternity, when facing the brutality perpetrated against their children. In the aforementioned public hearing before this Court in the present case of the Castro Castro Prison, a mother (Mrs. Julia Peña Castillo), a witness in the case, described it with eloquence:


"(...) On June 06, 1992, who speaks is the mother of many children (...), (...) my mother’s instinct was more than for the house, for more than just cooking, I left everything behind (…). When I arrived there [at Castro Castro] there was more than just the press, (…) there were many soldiers, there were trucks going in and others coming out, (…) there I started screaming, (…) screaming and saying: - ‘what are you doing, my children my children’! It was the first thing reflected in my words, my children. (...)  


(...) There many of us mothers hugged, we hugged strongly because the roars of the cannon reached out hearts. Each roar represented a very strong pain because you could see the splinters flying from the pavilions. (…) There was a mother next to me, I hugged her and she told me ‘my daughter is alive, my daughter is alive’ (…). Hearing her got me very excited. Later that day the situation was worse, you could no longer hear voices, just shots fired from what sounded like a machine gun or a long weapon (…), you could hear it and then it would stop, and then on the other side again. (…) The gunshots continued. We stayed there all night, we did not know anything, who was dead, who was injured, how many had died, nothing because they did not give us any information. Even the police officers that came out (…). They did not give us any type of information (…). (…) They were not interested."
  

63.
In even another dimension, many of the women who survived the bombing of the Prison of Castro Castro – as has been stated in this Concurring Opinion (para. 13, supra) – have not been able to be mothers yet, since, as stated in the public hearing in the cas d'espèce before this Court, they have since then used all their existential time in searching for truth and justice. Thus, we are facing here a maternity that has been denied or postponed (a damage to a life project), forced upon them by the cruel circumstances, as claimed with all pertinence by the common intervener of the representatives of the victims and their next of kin (supra).

64.
And, in the dimension of the after-life, the experience of maternity has also been seriously affected. It has been well illustrated in the desperate search, in the morgues, by the victims’ next of kin, of the remains of the inmates who died in the armed attack against the Prison of Castro Castro, and the indifference of the state authorities. As stated by the Court in the present Judgment,


"(...) The testimonies included in the body of evidence coincide when they state that an additional element of suffering was the fact of being [the mothers and next of kin] in that situation of uncertainty and despair on ‘Mother’s Day’ (Sunday May 10, 1992).” (para. 338)    

65.
Beyond the circumstances of the cas d'espèce, the gender analysis has contributed, in general, to reveal the systematic nature of discrimination against women, and the affirmation of women’s rights (cf. infra), and their insertion by consensus in the Vienna Declaration and Programme of Action of 1993,
 - has finally acknowledged the omnipresent violations of women’s rights both in the public and private realms.
 Both the mentioned Vienna Declaration and Programme fo Action as well as the Action Platform adopted by the IV World Conference of Women in Beijing 1995
 contributed the barriers faced by women in cultural patterns of behavior in the most different situations and circumstances.

66.
The travaux préparatoires of the Facultative Protocol to the Convention of 1979 on the Elimination of All Forms of Discrimination against Women (CEDAW)
 (adopted in 1999), followed by the entry into force, on 12.22.2000, of the mentioned Protocol, came to strengthe the right to individual international petition, considerably expanding, with a gender approach, the circle of people protected, when covering women’s rights as legally demandable.
 At the same time, the Inter-American Convention to Prevent, Punish, and Eradicate Violence against Women (Convention of Belém do Pará, adopted in 1994), which came into force on 03.05.1995, expressed the conviction that


"the elimination of violence against women is a necessary condition for their individual and social development and their complete and equal participation in all the realms of life."

67.
It has always seemed surprising, if not enigmatic, to me that up to today, more than a decade as of the entry into force of the Convention of Belém do Pará, the Inter-American Commission has never, up to this date, sought the hermeneutics of this Court on said Convention, as permitted expressly by the latter (Articles 11-12). In the present case of the Castro Castro Prison, acts of extreme violence and cruelty have been committed against the inmates – men and women, - constant in the case file, which, however, require an analysis of gender in reason of the nature of certain breaches of rights suffered especially by the women. Remember, v.g., that stated, in this sense, in the aforementioned Brief of Pleadings, Motions, and Evidence (of 12.10.2005) of the victims’ legal representation in the sense that several female prisoners, who were already “seriously injured” but made it to the hospital, “transported in trucks one on top of the other,” were “raped at the hospital by hooded individuals."
 

68.
In the legal proceedings (in both the written and oral stages) before this Court, it was the representation of the victims and their next of kin, and not the Commission, who insisted on relating the protection norms of the Convention of Belém do Pará
 (specifically its Articles 4 and 7) with the violations to the American Convention on Human Rights. This exercise comes to attend the necessary gender analysis in the present case. Article 4 of the Convention of Belém do Pará states that “every woman” has the right to “recognition, enjoyment, exercise, and protection” of all the human rights enshrined in international instruments on the matter, among which it expressly mentioned the rights to life, humane treatment, to not be submitted to tortures, to respect to “the inherent dignity of her person."
 

69.
And, through Article 7 of the Convention of 1994, the States Parties agree to pursue a series of measures to “prevent, investigate, punish, and eradicate” the different forms of violence against women. In the present case of the Castro Castro Prison, where, for the first time in the history of this Court, the gender analysis is set forth – to my satisfaction as a Judge – by the representatives of the victims themselves and their next of kin (and not by the Commission) as the true plaintiff before the Court and as subjects of International Law, the human rights of women have been violated with special cruelty, constituting the aggravated international responsibility of the Respondent government.     

70.
The operative paragraphs 4 and 6 (and the corresponding paragraphs that substantiate it) of the present Judgment are issued both over the American Convention on Human rights and on another two Inter-American sectorial Conventions: operative paragraph 4 of the Inter-American Convention Against Torture, and operative paragraph 6 on the latter as well as the Inter-American Convention to Prevent, Punish, and Eradicate Violence against Women (Convention of Belém do Pará). The mentioned Inter-American sectorial Convention are not uniformed in their corresponding clauses that attribute jurisdiction, which has prevented this Court from issuing judgment, up to this date, on both of them: the Inter-American Convention against Torture
 and the Inter-American Convention on the Forced Disappearance of Persons.
 

71.
The second correctly includes a clause that it expressly attributive of jurisdiction to the Inter-American Court (besides to the Commission – Article XIII), but not the first: being a prohibition of the jus cogens (the prohibition of torture), and having in mind non-revocable rights, its Articles 16 and 17, - in an emphatic example of bad wording, - for reasons that escape my comprehension only refer expressly to the Commission, and not the Court, in a world in which international jurisdiction is expanding through the creation of new international courts, precisely to punish and prevent, inter alia, torture! I do not free myself of leaving my firmly critical position in this sense recorded here. 

72.
Regarding the Convention of Belém do Pará (whose adoption I personally witnessed, in the General Assembly of the OAS in 1994, a few hours before my first election as Full Judge of this Court), regarding which this Court issues its first ruling in the present Judgment, at the end of 2006, - its Article 11 refers expressly to the consultative function of the Court, but, in what refers to its adjudicatory function, Article 12 of said Convention could be much more clear. Article 12 of the Convention of Belém do Pará is not at the height of the noble cause it sponsors – the defense of women’s rights – and it could have chosen a much better wording, thus requiring interpretation.    

73.
Article 12 expressly only foresees the right of petition of the Inter-American Commission, but at least it adds that the Commission will consider the petitions “in accordance with the norms and the procedures established by the American Convention on Human Rights and the Statutes and Regulations” of the Commission. It so happens that, between said norms, for the consideration of petitions, is Article 51(1) of the American Convention, which expressly states the forwarding by the Commission of cases not settled by it to the Court for its decision. Therefore, the Court has jurisdiction over said cases, and may and must issue a ruling regarding the alleged violations of the human rights of women, - with the necessary gender analysis, as presented in the present case, - under the Convention of Belém do Pará in said circumstances, giving the latter the due effet utile. 

74.
But to disregard the need of this exercise of interpretation, and to strengthen its own mechanism of protection, the Convention of Belém do Pará should have included a clause of express attribution of jurisdiction to the Court in adjudicatory matters. But not because of this is the Court deprived of jurisdiction; to the contrary, in my judgment it has jurisdiction, in the understanding and the terms I summarized in the previous paragraph of this Concurring Opinion. The negotiators and those who draw up international human rights instruments should have been more precise in the exercise, taking into account the imperatives of protection of the human being, - in the present case, women’s rights that are regretfully violated and unpunished in everyday life, in some parts of the world more than others.   


VIII. 
Oppressed and Oppressors: The Unsustainable Domination and the Primacy of the Law.
75.
Finally, I proceed to my last line of reflections in the present Concurring Opinion. With her usual keenness, the great mystical thinker Simone Weil warned, in her penetrating essay Reflections Concerning the Causes of Liberty and Social Oppression (1934), which considered as her own “will”, that


"extermination suppresses power when it suppresses the object. Therefore there is, in the essence itself of power, a fundamental contradiction that, properly speaking, prevents its existence; those who are called lords, always obliged to reinforce their power, (…) are not but the persecution of a domain impossible to possess, persecution with infernal torments, of which the Greek mythology offers beautiful images.  


(...) This is how Agamenon, who sacrificed his daughter, relives in the capitalists who, in order to maintain their privileges, quickly accept wars that can take away their own children. (...)  


(...) The true subject of The Iliad is the influence of war on the warriors and, through them, on all humans: nobody knows why he sacrifices himself and he sacrifices his own in a mortal war without a purpose (...). In this old and wonderful poem we can already see the essential evil of humanity: the substitution of the purposes for the means."

76.
In the same brilliant essay, Simone Weil insisted on her warning in the sense that 


"Nothing easier that diffusing any myth through a population. Thus, there is no need to be surprised of the appearance without precedents in history of ‘totalitarian’ regimens. (...) There where the irrational opinions substitute ideas, strength can do anything. (...) As long as the oppressed have wanted to create groups capable of exercising a real influence, these groups (…) have reproduced in their bosom the tasks of the regimen they sought to reform or fight, that is, the bureaucratic organization, the inversion of the relationship between the means and the purposes, the disregard for individuals, the separation between thought and action, the mechanical nature of thought itself, the use of the brutishness and lies as means of propaganda, (...) a civilization that rests on rivalry, on fights, on war."
  

77.
The reflections of 1934 of this admirably lucid woman, Simone Weil, are relevant in relation to successive examples of oppression throughout the following decades.
 The truth is that brutality has always been present in human relationships, as can be concluded from the Genesis (IV.4). It has been present before and after the creation of the State, and, with the latter, it has been magnified with its recourses and its monopoly over the use of force (as some shortsighted publicists are proud to state). As stated correctly by the Preacher, in the briefest and most enigmatic of the writings of the Old Testament (the beautiful Ecclesiastes), 

"Is there anything of which one can say,         

"Look! This is something new"?         

It was here already, long ago;         

it was here before our time.

There is no remembrance of men of old,         

and even those who are yet to come         

will not be remembered         

by those who follow."
 

78.
And the Preacher continues, in an implacable manner: “If you see the poor oppressed in a district, and justice and rights denied, do not be surprised at such things; for one official is eyed by a higher one, and over them both are others higher still. The increase from the land is taken by all!"
 These words, which have survived for centuries, are invested of great current importance in our days! We could have perfectly heard them (if we have not yet heard them, or at least the idea they enclose) in some of the thousands of seminars and discussions carried out in our days.   

79.
But the Preacher does not end there. He continues, with wisdom and knowledge of human nature: 

"Again I looked and saw all the oppression that was taking place under the sun: I saw the tears of the oppressed— and they have no comforter; power was on the side of their oppressors— and they have no comforter. And I declared that the dead, who had already died, are happier than the living, who are still alive. But better than both is he who has not yet been, who has not seen the evil that is done under the sun."
 

80.
And the Preacher adds that everything has its time:

“There is a time for everything, 

and a season for every activity under heaven:

a time to be born and a time to die,    

a time to plant and a time to uproot,

a time to kill and a time to heal,  

a time to tear down and a time to build,

a time to weep and a time to laugh,       

a time to mourn and a time to dance,

a time to scatter stones and a time to gather them,     

a time to embrace and a time to refrain,

a time to search and a time to give up, 

a time to keep and a time to throw away,

a time to tear and a time to mend,    

a time to be silent and a time to speak"(...).
   

81.
My time as Full Judge of this Court is expiring. Everything has its time, a time to arrive and a time to leave. Regarding the surviving victims of the case of the Castro Castro Prison, they had their time of prolonged suffering, their time to suffer due to lack of punishment, but now they have their time for justice. After the darkness there is light, in the chiaoscuro of the fragile human existence. For me, the sad anticipated saudade of the departure from the Court is in part compensated by the light that goes on to illuminate the victims’ paths, with the establishment of truth and justice.

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri
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