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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE

1.
I vote in favour of the present Judgment on reparations which the Inter-American Court of Human Rights has just adopted in the case Bámaca Velásquez versus Guatemala, which I consider a new advance in its recent jurisprudential construction. The transcendental questions examined by the Court lead me to some reflections, which I feel obliged to give expression to in this Separate Opinion, as the foundation of my position on the matter. It is significant that the first resolutory point of the present Judgment has stressed the determination of the Court to see to it that the respondent State finds the mortal remains of Mr. Efraín Bámaca Velásquez, proceeds to their exhumation in the presence of his widow and relatives, and gives those remains to them. My thoughts concentrate onn four specific aspects pertaining to this resolutory point of the Judgment, which I allow myself here to call: a) the time, the living law, and the dead; b) the projection of human suffering in time; c) the passing of time, and the repercussion of the solidarity between the living and the dead in the Law; and d) la precariousness of the human condition and the  universal human rights. 


I. 
The Time, the Living Law, and the Dead.
2.
One of the manifestations of the unity of the human kind lies in the links between the living (titulaires of the human rights) and the dead (with their spiritual legacy)
. Thus, e.g., the respect for the dead is due in the persons of the living. Always cultivated in the most distinct cultures and religions, the respect for the dead is safeguarded in the domain of Law
, which, thereby, gives concrete expression to a universal sentiment of the human conscience. In effect, in comparative law it is found that the penal codes of numerous countries tipify and sanction the crimes against the respect for the dead (such as, e.g., the subtraction and the hiding of the mortal remains of a human being). The question marks presence in national as well as international case-law
. On its turn, International Humanitarian Law also imposes expressly the respect for the mortal remains of the dead persons, as well as a burial place with dignity for them
. 

3.
Underlying these norms is the constant search - present in all cultures and philosophical traditions of all peoples in all times - for an understanding of death. But despite all the attention dedicated to the theme in the cultures and the modes of expression of the human feelings (such as literature and the arts), curiously all the rich contemporary thinking on the rights inherent to the human being has concentrated almost exclusively in the persons of the living (as titulaires of those rights), failing to recollect with sufficient clarity the links between these latter and their dead, even to determine their legal consequences. This gap ought to be filled, bearing in mind, to start with, that we all live in time, and that the legal norms are created, interpreted and applied likewise in time. 

4.
Time keeps on being a great mystery surrounding human existence. Human knowledge of the extreme frontiers of life (birth and death) continues to be limited, and such frontiers have become "more mobile" as a consequence of the cultural changes and the technological development, what attributes an even greater responsibility to the jurists, who ought to be attentive to the ethical codes and to the cultural manifestations in evolution
. In thus acting, far from neglecting the universal standards of respect for human rights, they will be contributing to affirm them with even more vigour, discarding the distortions of the so-called cultural "relativism" (cf. infra). The very conscience of time is "a very late product of human civilization humana", and when the human being "a pris connaissance du problème du temps, quand il ne s'est plus cantonné dans le cercle étroit de ses désirs et besoins immédiats, mais a commencé à rechercher l'origine des choses, il n'a pu trouver qu'une origine mythique, non historique"
. 

5.
Despite all that has been written on the subject, the very origin of the cultures still continues without an answer
; and time and space, which they seek to explain, appear ultimately as mental creations
 of the social conscience, which allow to conceive a unified and coherent cosmos
. Of the essence of cultural life are "the perception and the awareness of time", which, in turn, constitute component elements of "the solidarity of human generations which succeded each other and return, repeating each other as the stations"
.  Time was even considered  - as in

the Confessions of Saint Augustin - as an essencial aspect of the spiritual life of the individuals and groups, as an integral part of the social conscience itself
.

6.
The passing of time brings the living ineluctably closer to their dead, and binds them together, and the preservation of the spiritual legacy of our predecessors constitutes a means whereby they can communicate themselves with the living
. In my Separate Opinion in the Judgment as to the merits in the present case Bámaca Velásquez (2000), I saw it fit to observe that "even though the juridical subjectivity of an individual ceases with his death (thus no longer being, when having died, a subject of Law or titulaire of rights and duties), his mortal remains - containing a corporeal parcel of humanity, - continue to be juridically protected (...). The respect to the mortal remains preserves the memory of the dead as well as the sentiments of the living (in particular his relatives or persons close to him) tied to him by links of of affection, - this being the value juridically protected" (par. 12).

7.
And, in this line of thinking, I added: 

"There is effectively a spiritual legacy from the dead to the living, apprehended by the human conscience. Likewise, in the domain of legal science, I cannot see how not to assert the existence of a universal juridical conscience (corresponding to the opinio juris comunis), which constitutes, in my understanding, the material source par 
excellence (beyond the formal sources) of the whole law of nations (droit des gens), responsible for the advances of the human kind not only at the juridical level but also at the spiritual one. What survives us is only the creation of our spirit, to the effect of elevating the human condition. This is how I conceive the legacy of the dead, from a perspective of human rights" (par. 16).

8.
Some thinkers in the field of Law have had the attention to underline the non-coincidence between the "life" of the rights
 and that of the human beings, although without taking their analysis to the ultimate consequences of this finding. It is clear that the time of the life of a human being  does  not necessarily coincide with the time of application (vigencia) of the

legal norms
 which seek to protect him; in effect, law seeks to protect the human being for even after his death, e.g., in imposing the respect for his mortal remains
. To those who are alive, it is of fundamental importance the intangibility of their own legal personality, as a limit to all the manifestations of arbitrary State - or any other - power. But the thinkers who in the past have sustained, in the domain of Law, the communion between all human beings
, have thought only in those who are alive. In my view, this communion extends also to the dead, in relation to those who have survived them.  

9.
In the present case Bámaca Velásquez, the Court has duly taken into account and stressed the importance of the respect for the mortal remains of a person, and the special meaning that this has in particular for the maya culture, to which belonged the victim, Mr. Efraín Bámaca Velásquez. In distinct parts of the present Judgment, the Court has taken note that, for those who belong to that culture, the cultural cycle formed by life and death is closed with the burial rites, which provide a "convivencia" of the living with the dead and an "encounter" between generations
. These "encounters" of the living with their dead have a whole pedagogy, which preserves an "integrated culture", and renders it possible that "values of an ethical and moral kind" be assimilated by the sons and grandsons, who benefit themselves from all the accumulated experience
. Thus, one is not only before an encounter of the dead with his own ancestors, but also before the projection of this encounter into the persons of the living, of the new generations
.


II. 
The Projection of Human Suffering in Time.

10.
In the public hearing on reparations, of 28-29 November 2001, before this Court, in the present case Bámaca Velásquez, the projection in time of the suffering of the widow of the victim, Mrs. Jennifer Harbury, was pointed out. She herself declared that since what occurred, one decade ago (in 1992), with her husband, until the present, the "very hard reality" of the facts has awaken in her constant "nightmares",  has made her hear "cries in the night"  (imagining her

husband "being burned or begging for help"), which have been transformed to her into "a permanent state", which, - she added, - "will go with me into the tomb"
. As her husband has remained disappeared for so many years, - she added, - "I have the need to have him in my arms (...) and to lay him into his tomb (...), to leave him in his grave with affection, (...) I need to have him (...) in my arms once more"
.   

11.
In my Separate Opinion in the paradigmatic case of the "Street Children" (Villagrán Morales and Others versus Guatemala, Reparations, 2001), I underlined the importance, for an international tribunal of human rights, to bear in mind the intensity of human suffering, and even the impact of this latter into the social milieu as a whole, in the following terms: 

"(...) Even if those responsible for the established order do not perceive it, the suffering of the excluded ones is ineluctably projected into the whole social corpus. (...) Human suffering has a dimension which is both personal and social. Thus, the damage caused to each human being, however humble he might be, affects the community itself as a whole. (...) The victims are multiplied in the persons of the surviving close relatives, who, furthermore, are forced to live with the great pain inflicted by the silence, the indifference and the oblivion of the others" (párr. 22).  

12.
Human suffering, moreover, is projected in time, as reckoned by the Court in the present Judgment in the Bámaca Velásquez case, to the effects of the reparations, in keepint in mind teh declaration of an expert according to which "the forced disappearance of a person generates a deep psychological impact in their relatives (...). The pain is never lost, and despite the passing of time any minor thing remindful of the disappeared person (...) is sufficient to discharge again absolutely the whole previous suffering" (par. 21). The expert further declared that there are "testimonies of survivors of other situations who after 50 years still remember and still feel pain for what happened, or who still shed tears to think about it"
. 

13.
Human dignity finds expression also in the respect for the mortal remains of those who have already crossed the extreme limit of life. The indifference as to human destiny (and all the symbolism which surrounds this latter) is a way of violating the right to dignity. In this respect, Elie Wiesel, Nobel Peace Prize in 1986, has pointed out with lucidity that "the two great mysteries - birth and death - are what all human beings have in common. Only the path is different. And it is incumbent upon us to humanize it. (...) If there is a word which defines and illustrates the fear of our contemporaries, it is the intolerance which is expressed in humiliation. It continues to threaten all that our civilization has acquired in five thousand years. (...) Every human being has the right to dignity. To violate this right, is to humiliate the human being. (...) One ought to fight indifference. It only helps the persecutor, the opressor, (...) never the victim"
.   

14.
As already warned, it ought not to pass unnoticed that the first resolutory point of the present Judgment determines that the respondent State "must find out the mortal remains of Efraín Bámaca Velásquez, exhume them in the presence of his widow and relatives, as well as to give them to these latter". The Court has attributed due importance to this obligation of the public power, as a measure of reparation, in the circumstances of the concrete case. As it ensues from the present Judgment, the suffering of the dead has an incidence into the very determination of the reparations, even though those no longer have legal personality. The surviving realtives are beneficiaries of the reparations also as a result of the sufferings undergone in life for the dead relative. Thus, the projection of human suffering in time is manifested (with repercussions in the domain of Law) in distinct ways: not only in the course of our lives, of the cammin di nostra vita, but also in the relations between the living and their dead.

III. 
The Passing of Time, and the Repercussion of the  Solidarity between the Living and the Dead in the Law.
15.
There is a point which deserves to be retaken and considered in greater depth in relation to the present Judgment on reparations which has just been adopted by the Court, namely, that pertaining to the links of solidarity between the dead and the living. In fact, the relations between solidarity and the Law have been object of attention from a long time. But the impact of the International Law of Human Rights into the contemporary legal science ought to, in my view, lead us to examine the theme from a wider perspective, in time. By the end of the XIXth century, for example, the study of those relations paved the way to "solidarism", a school of thought which had in Emile Durkheim a precursor and influential theoretician
. 

16.
Years later, in his book L'État, le Droit objectif et la loi positive (1901), Léon Duguit retook "solidarism"
, as from the warning that human beings can only live in society, the fundamental fact of which is "social solidarity": thus, the damage caused to a person affects the whole social tissue
. The human being suffers and dies alone, but the sum of human sufferings es minor when each one lives in relation with the others; the precariousness of the human condition fosters  solidarity,  which  renders  suffereing  less  unbearable  and  unites  the  members of the

human kind, the whole of humankind
. Solidarity is nourished precisely of the wish to diminish human suffering
. 

17.
To the perspicacity of Duguit (who left his mark in legal science), however, an aspect escaped, which I consider of major importance: the temporal dimension. Both Durkheim and Duguit examined "social solidarity" in the relations of human beings, that is, of the living; I think that, if we consider those relations in time, they ought to comprise also the dead, with their spiritual legacy, - as the facts of the present Bámaca Velásquez case suggest. Solidarity assumes, thus, a wider dimension, beyond the social one: one is before human (not only social) solidarity, in the links which unite the living to their dead.   

18.
In effect, in my Separate Opinion in the Judgment as to the merits of this same case Bámaca Velásquez (2000), I saw it fit to ponder, precisely in this sense, that 

"The respect to the memory of the dead in the persons of the living constitutes one of the aspects of human solidarity  that links the living to those who have already died. The respect to the mortal remains is also due to the spirit which animated in life the dead person, in connection moreover with the beliefs of the survivors as to the destiny post mortem of the person who died. It cannot be denied that the death of an individual affects directly the life, as well as the juridical situation, of other individuals, especially his relatives (as illustrated, in the frameword of civil law (droit civil), by the norms of family law and the law of successions).   

In the face of the anguish generated by the death of a beloved person, the burial rites, with the mortal remains, purport to bring a minimum of consolation to the survivors. Hence the importance of the respect for the mortal remains: their hiding deprives the relatives also of the burial ritual, which fulfils the needs of the unconscious itself and nourishes the hope in the prolongation or permanence of being (even though only in the live memory and in the links of affection of the survivors). The hiding and lack of respect for the mortal remains of the beloved person affect, thus, his close relatives in the innermost part of their being. 

The spiritual legacy of the dead, in its turn, constitutes, in my understanding, an expression of the solidarity of those who have already died with those who are still alive, in order to help these latter to confront the injustices of this world, and to live with its queries and misteries (such as those of the passing of time and of the destiny of each one). But the expression of solidarity seems to me to operate also in the other, reciprocal, sense, of the living towards their dead, by virtue of the sufferings that these latter had to undergo before their crossing towards eternity" (pars. 19-21).

19.
In a Separate Opinion in the case of the Community Mayagna (Sumo) Awas Tingni versus Nicaragua (2001), in singling out the attention dedicated by the Inter-American Court to the communal form of property prevailing among the members of that indigenous community in Nicaragua, it was pointed out that such "communal conception, besides the values underlying it, has a cosmovision of its own, and an important intertemporal dimension, in bringing to the fore the bonds of human solidarity that link those who are alive with their dead and with the ones who are still to come"
. Despite the fact that the links of solidarity between the living and the dead have not yet been sufficiently dwelt upon in the domain of Law (supra), they have not passed unnoticed in the philosophy
 and in the sociology of law (cf. infra). 

20.
In effect, in social environments strongly marked by a communitarian outlook there prevails a feeling of harmony between the living and the dead, - as demonstrated in the present case Bámaca Velásquez. In fact, at least one trend of the legal doctrine on the matter has envisaged, as passive subject of the right to respect for the dead, the community itself (starting with the relatives) to which the dead belonged. The conscience of time and death, and the anxiety resulting therefrom, are "contained" or circumscribed by the belief in the survival or rebirth. Thus, in the most ancient graveyards that one knows of (the Neanderthalese), the dead were buried in a foetal position, what suggested the belief in rebirth
. The funerals are important rites, which form part of the cultural legacy which self-perpetuates in the succession of generations, and contribute to face the reality of death and the anguish provoked by it
.   

21.
The juridical conscience is gradually forming itself and evolving with the succession of generations in search of the realization of the good in face of human suffering. The accumulation in time of the cultural manifestations, the traditions and ideals have conformed the moral patrimony of the peoples, which, on its turn, has repercussion in the evolution of Law. Thus, we who are alive enjoy rights which have been affirmed by past generations, and have the duty to contribute to the evolution of such rights to the benefit of future generations. Intergenerational equity is nourished by the spirit of human solidarity.  

22.
As it has been very well pointed out, "for after the existence one does not need rights, but one has duties. (...) The just conscience (...) will be understanding and accomplishing a legal relationship throughout time, between those who succeed each other without living together; (...) also in this one has to practice the neminem laedere and for that, previously, the suum cuique tribuere"
. In the present Judgment on reparations, the Court has duly warned that "the care with the mortal remains of a person is a form of observance of the right to human dignity" (par. 81).

IV. 
The Precariousness of the Human Condition and the Universal Human Rights.

23.
The facts of the present case, revealing a great cultural density, lead me to a last line of thinking in this Separate Opinion. Beyond the slim formal juridicism, legal norms encompass values (moral, cultural, and others), which the jurist cannot ignore. These values, in turn, reflect the truly universal concern, - present in all cultures, - with the cycle of life and death
, a concern which underlies the search for a meaning to human existence. The universal human rights give support to the human beings in face of the vulnerability and precariousness of their condition.

24.
The adepts of the so-called "cultural relativism" advance an exclusively "ethnocentric" perspective, which reveals a fragmented and unsustainable vision of the human kind. Contrary to what they allege, the universal human rights are enriched by the multiple cultural experiences, which, on their turn, benefit themselves from their own openness to the universal minimum standards of the treatment of the human being, - just as revealed in the international contentieux of the case Bámaca Velásquez versus Guatemala, before the Inter-American Court. With that, the universal legitimacy of human rights is reaffirmed, in a world marked by pluralism and the anguish common to all human beings in face of death and the destiny of each one.  

25.
The present case, in effect, stresses the necessity to consider the human being in relation to the social milieu in which he lives
 (and dies), and his rights in relation to the social milieu in which they are exercised
. Furthermore, there are other conclusions of transcendental importance that can be extracted from the case Bámaca Velásquez, in the light of the reflections which have here been expressed. In sum, in my view, what we conceive as the human kind comprises not only the living beings (titulaires of the human rights), but also the dead (with their spiritual legacy). The respect for the dead is in effect due in the persons of the living. Human solidarity has a wider dimension than the purely social solidarity, in so far as it manifests itself also in the links of solidarity between the dead and the living. 

26.
Human suffering projects itself in time, finding expression also in the domain of Law. In the cas d'espèce, the intensity of the human suffering was duly taken into account by the Inter-American Court, both in the determination (in the previous Judgment as to the merits) of the violations of the American Convention (to the detriment of the fatal victim as well as of their relatives who survived them), as well as in the determination of the forms and extent of the reparations (in the present Judgment in this respect). The passing of time brings ineluctably closer the living to their dead, and awakens human conscience to the links of solidarity which bind them together. The living and the dead are definitively much more closely linked than one can prima facie assume, and this reality cannot keep on being ignored by the International Law of Human Rights in evolution. These are, in my view, the main lessons that can be extracted from the present case Bámaca Velásquez.

Antônio Augusto Cançado Trindade

Judge

Manuel E. Ventura-Robles

Secretary

�. 	As I saw it fit to point out in my Separate Opinions in the cases of Bámaca Velásquez (Merits, 2000, pars. 14-18) and of the "Street Children" (Reparations, 2001, par. 25). 





�. 	Already the ancient Roman law, for example, safeguarded penally such respect for the dead.





�. 	Cf., as to this latter, e.g., the Advisory Opinion of the International Court of Justice (of 16.10.1975) on the Western Sahara, in: ICJ Reports (1975) pp. 68, 36 and 41, pars. 162, 70 and 87. 





�. 	Geneva Convention of 1949 on the Protection of Civilian Persons in Time of War, Article 130; Additional Protocol I of 1977 to the Geneva Conventions of 1949, Article 34.  


�. 	S. Rodotà, "Law and Moral Dilemmas Affecting Life and Death - A General Presentation of the Issues", in: Law and Moral Dilemmas Affecting Life and Death (Proceedings of the 20th Colloquy on European Law, Glasgow, September 1990), Strasbourg, Council of Europe, 1992, pp. 13-14. - In fact, there is no social milieu in which collective representations pertaining to its origin and to its destiny are not found. There is a spiritual legacy which is transmitted, with the passing of time, from generation to generation, conforming a "perfect spiritual continuity between generations". Hence the relevance of the conscience of living in time, and of the burial rites; E. Durkheim, Las Formas Elementales de la Vida Religiosa, Madrid, Alianza Ed., 1993 (reed.), pp. 393, 419, 436, 443 and 686.





�. 	Ernst Cassirer, Essai sur l'homme, Paris, Éd. de Minuit,  1975, p. 243.





�. 	Ibid., p. 47.





�. 	This is what Karl Popper ponders, to whom "space and time do not form part of the empirical, real world, of things and events, but are rather part of our mental constitution, of our apparatus to grasp the world". K. Popper, En Busca de un Mundo Mejor, Barcelona, Ed. Paidós, 1996, pp. 171-173.





�. 	A.Y. Gurevitch, "El Tiempo como Problema de Historia Cultural", in Las Culturas y el Tiempo, Salamanca/Paris, Ed. Sígueme/UNESCO, 1979, pp. 260-261. In this way, "converted into ruler of time", the human being "is also dominated by it" (ibid., p. 261). The perception of time came to help the human being to overcome "the briefness and the unicity of his life"; with that, and the life in his social environment, the human being thought that he could "deceive death" (ibid., p. 263).  





�. 	Ibid., pp. 280 and 264, and cf. p. 272.


�. 	Few persons, like Saint Augustin, felt with such intensity the inscrutable mystery of the time. In the insurmountable pages on the matter, of book XI of his Confessions (written between the years 398 to 400), to the question "what is time?", he answered: "if no one asks me, I know it; but if I want to explain it to whoever askes me, then I do not know it" (par. 17). And he added, as to the "three times" (or "three moments in the spirit", namely, "expectation, attention and remembrance" - par. 37): the three times - past, present and future - "are in the mind and I do not see them elsewhere. The present of the past is memory. The present of the present is the vision. The present of the future is the expectation" (par. 26).      





�. 	As I saw it fit to point out in my Concurring Opinion in the case of the Haitians and Dominicans of Haitian Origin in the Dominican Republic (Provisional Measures, 2000, par. 5), and in my Separate Opinion in the Bámaca Velásquez case (Merits, 2000, par. 15). In this last Opinion, I observed inter alia that "just as the living experience of a human comunidad develops with the continuous flux of thought and action of the individuals who compose it, there is likewise a spiritual dimension which is transmitted from an individual to another, from a generation to another, which precedes each human being and survives him, in the time" (ibid., par. 15).





�. 	The temporal dimension of the formation of Law, as well as of the juridical operations, is evident. Time conditions, in effect, the birth, the exercise, the effectiveness and the extinction of rights. In the same way, the temporal dimension exerts an important role in the very interpretation of the juridical norms (the so-called intertemporal law).


�. 	Already in my Separate Opinion in the Blake versus Guatemala case (Judgment as to the merits, of 24.01.1998), I saw it fit to indicate the décalage between the chronological time, the biological time (of the life of the human beings), and the time of the juridical solutions: the time in which we live, - I observed, - "besides being an unfathomable mystery which has always accompanied human existence from the beginning until its end, is indifferent to legal solutions devised by the human mind; and the time of human beings, applied to their legal solutions as an element which integrates them, not seldom leads to situations which defy their own legal logic", - as illustrated by the present Blake case (paragraph 6).





�. 	Vicente Ráo, O Direito e a Vida dos Direitos, 5a. ed., São Paulo, Ed. Rev. dos Tribs., 1999, p. 52.





�. 	Cf., e.g., ibid., pp. 923 and 641.  





�. 	Paragraph 81, and cf. par. 21. As pointed out in a declaration by an expert before the Court (taken into account by this latter), the rendering of the mortal remains allows the family to "reintegrate" in a body the spirit, and "to close down the cultural cycle" of life and death; cf. CtIADH, Transcripciones de la Audiencia Pública..., op. cit. infra n. (  ), pp. 71-72, and cf. p. 64.





�. 	Paragraph 20(c), and cf. par. 21(a).  





�. 	CtIADH, Transcripciones de la Audiencia Pública..., op. cit. infra n. (20), p. 118.


�. 	CtIADH, Transcripción de la Audiencia Pública sobre Reparaciones en el Caso Bámaca Velásquez de 28-29 de Noviembre de 2001, pp. 19 and 21-22, and cf. p. 113 (internal circulation).





�. 	Ibid., p. 26.





�. 	CtIADH, Transcripción de la Audiencia Pública..., op. cit. supra n. (19), p. 117. 





�. 	E. Wiesel, "Contre l'indifférence", in Agir pour les droits de l'homme au XXIe. siècle (ed. F. Mayor), Paris, UNESCO, 1998, pp. 87-90.


�. 	Above all in his book La division du travail social (1893). But the writings of Durkheim on "social solidarity" are marked by ambigüities and a certain social determinism.





�. 	As from the community of interests and the division of labour in the social milieu. To him, the rules of Law are born ion the human conscience, attentive to the social and individual ends. The State power is limited by Law. The individual conscience expands to the extent that each one understands solidarity. L. Duguit, L'État, le Droit objectif et la loi positive, Paris, A. Fontemoing Éd., 1901, pp. 10-11, 13-15 and 30, and cf. pp. 18, 25 and 81. 





�. 	Ibid., p. 24. To L. Duguit, with the development of the conscience, the human being comes to conceive himself as bearer of solidarity, and to understand, on the one hand, that in promotinb solidarity one would benefit himself and everyone; and, on the other hand, that in violating a rule of conduct one violates it not only in relation to himself, but also in relation to everyone, and that an attempt against justice is an attempt against oneself and against all. According to him, egoism is nothing but the "imperfect notion of social solidarity", or simply ignorance (ibid., p. 103). 


�. 	Ibid., pp. 31 and 40. The different needs of each one are are fulfilled within the social environment with solidarity, and the search for a more egalitarian society is fostered by solidarity (ibid., pp. 44-47).





�. 	Ibid., pp. 49-51. 





�. 	IACtHR, case of the Community Mayagna (Sumo) Awas Tingni versus Nicaragua, Judgment of 31.08.2001, Joint Separate Opinion of Judges A.A. Cançado Trindade, M. Pacheco Gómez and A. Abreu Burelli, par. 15.


�. 	As revealed, in the XIXth century, among others, by the writings of Arthur Schopenhauer, as exemplified by his Meditaciones sobre el Dolor del Mundo, el Suicidio y la Voluntad de Vivir, Madrid, Tecnos, 1999, p. 88. 





�. 	Edgar Morin, O Paradigma Perdido: A Natureza Humana, 6th. ed., Sintra/Mem Martins, Publs. Europa-América, 2000, pp. 93 and 135-137. 





�. 	Ibid., p. 95, and cf. p. 165. Human knowledge - including the scientific one - has not succeeded to provide an answer to the transcendental problems faced by the human being (such as that of his destiny); it is possible that we still are at the "beginning of knowledge"; ibid., p. 212.





�. 	N. Alcalá-Zamora y Torres, La Potestad Jurídica sobre el Más Allá de la Vida, Buenos Aires, Ed. Jur. Europa-América, 1959, pp. 22 and 25-26, and cf. pp. 136, 175 and 185. 





�. 	To the musician Yehudi Menuhin, e.g., one can "feel the revelation of the divinity by means of (...) a recognition of the process which goes from life to death, which passes through an endless succession and continuity of lives and deaths"; Y. Menuhin, "Epílogo", in La Revolución de la Conciencia - Un Diálogo Multidisciplinario (eds. E. Laszlo et alii), Barcelona, Ed. Kairós, 2000, pp. 184-185. 





�. 	In his monumental Study of History, Arnold Toynbee pointe out that the "intelligible unities" of the historical study are not the States, not even the nations, but rather the social milieux. But the "source of action" in these latter, in the vision of Toynbee, lies in the individual, as all evolution emerges from the creative spirit of individuals (or minorities), who first disseminate their discoveries or ideas, and later seek to convert the social environment into the new modus vivendi called for by them. Likewise, individuals cannot be themselves without interacting with their fellowmen (A.J. Toynbee, A Study of History, Oxford, University Press, 1970 [reprint], pp. 1-11 and 209-240). The great historian, always attentive to the spiritual dimension, - as in his inspired essay Civilization on Trial (1948), - took as "nucleus" for the historical study the human being himself and his values. 





�. 	For an assertion of the need to consider the "individual and collective aspects" of human rights, "concurrently and in a balanced" way, cf. U.N., United Nations Workshop for the Asia-Pacific Region on Human Rights Issues - Report (Jakarta, January 1993), N.Y., U.N., 1993, p. 1.





