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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE

1.
I vote in favour of the present Judgment on reparations which the Inter-American Court of Human Rights has just adopted in the case of Trujillo Oroza versus Bolivia. A consideration of the Court developed in this Judgment concerns the basis of the jurisdiction of the Court in contentious matters, in the context of the concrete case. I refer to paragraph 72, which points out that

"The Court bears in mind that some of the facts of this case are prior to the dates of the ratification of the American Convention and of the recognition of the contentious jurisdiction of the Court on the part of the State. Nevertheless, the Court observes likewise that the respondent State did not object that the facts of the case as a whole be considered, in respect of the totality of the period ranging 1971 and the date of the present Judgment. It is also to be pointed out that it is worth keeping in mind that the Constitutional Tribunal of Bolivia indicated that `the illegal deprivation of freedom or illegal detentions (...) is a permanent delict' and that `the prescription of the permanent delicts ought to start counting as from the day when the execution of the delict ceases'. In virtue of the aforementioned, the Court will examine and will decide on the continuing situation of the forced disappearance of Mr. José Carlos Trujillo Oroza and the consequences of such situation". 

This point leads me to some reflections, which I feel obliged to express in this Separate Opinion, as the foundation of my position on the matter. I do so, moreover, given the importance with which the question is endowed for the evolution itself of the case-law of the Court in this respect.

2. 
In the present case Trujillo Oroza, the State manifested before the Court, in the public hearing of 25 January 2000, that "the Government of the Republic of Bolivia formally recognizes the responsibility for the facts"
. In doing so, the State recognized all the facts expressed in the complaint, and not only the facts subsequent to the date in which it became Party to the American Convention on Human Rights (19.07.1979) or to the date in which it recognized the compulsory jurisdiction of the Inter-American Court (27.07.1993). 

3.
The Inter-American Court, on its turn, in the Judgment on the merits of the case, of 26 January 2000, considered "admitted the facts" expressed in paragraph 2 of its Judgment, that is, all the facts as from the detention of the victim, on 23.12.1971, and further considered that the controversy between the State and the Inter-American Commission of Human Rights "as to the facts from which the present case originated" had ceased. The Court considered the forced disappearance of the victim in its integrality, as a whole. This was possible as a result of the positive posture taken by the State
 in search of a solution for the concrete case. 

4.
The Vienna Convention on the Law of Treaties (1969) determines that the provisions of a treaty do not bind a Party in relation to "any act or fact" which "took place before the date of the entry into force of the treaty" with respect to the State Party at issue, or to "any situation" which at that date "has ceased to exist". That is, the Vienna Convention referred to establishes the imperative character of the principle of non-retroactivity of treaties in relation specifically to acts or facts, or situations, when have been consummated before the entry into force of the treaty (numerus clausus) for the State Party at issue.   

5.
Thus, the law of treaties itself has paved the way for the evolution of the notion of continuing situation, in the ambit of the International Law of Human Rights, which comes to fulfil the needs of protection of the human being, and transcend the contingencies of law to accomplish the ideal of justice. To this effect the Constitutional Tribunal of Bolivia has also contributed, in the ambit of the concrete case, when, in a judgment of November 2001, it clarified that

"the illegal deprivation of freedom or illegal detentions, as comparative doctrine and case-law have understood them in a uniform way, is a permanent delict; (...) and (...) while (...) the delict lasts it is reproduced at each instant in its action of consummation. (...) To calculate the prescription of the permanent delicts one ought to begin to count as from the day in which the execution of the delict ceases. (...) The Fifth Judge of Penal Instruction of the city of Santa Cruz and the Vocales of the First Penal Chamber of the Court of the Judicial District of Santa Cruz, in declaring extinguished the penal action for prescription (...) have made an incorrect application of the invoked laws, thereby violating the fundamental right of the appellant to the juridical security set forth in constitutional Article 7(a)"
.

6.
Article 62 of the American Convention establishes the jurisdictional basis for the exercise of the contentious function of the Inter-American Court. Article 62(3) stipulates that the Court has competence to know any case concerning the interpretation and application of the provisions of the Convention which may be brought before it, whenever the State Party at issue has recognized or recognizes such competence. In fact, Bolivia has recognized the contentious competence of the Court (under Article 62(2)), on 27.07.1993, in an uncondicional way
, and, moreover, in the course of the contentious proceedings before the Court in the case Trujillo Oroza, has recognized also its international responsibility for the totality of the facts of the present case, referred to in the complaint (supra), which it acceded to. In this way, the competence of the Court to pronounce itself on the continuing situation of the victim in its integrality was established. Boni judicis est ampliare jurisdictionem.

7.
Six years ago, in another case before this Court, I pointed out precisely the necessity to consider the delict of forced disappearance of persons in the integrality of their multiple and interrelated aspects
. Such necessity ensues, in effect, from the rationale itself of the tipification of the delict referred to by the Inter-American Convention on Forced Disappearance of Persons (1994), - ratified by Bolivia on 05.05.1999, - which defines it as a delict "continuing or permanent as long as the fate or whereabouts of the victim has not been determined" (Article III). Moreover, the aforementioned Convention warns that it is a specific and autonomous delict
, which constitutes a complex form of violation of human rights (with interrelated delictual facts). For this reason, it requires to be considered from a necessarily integral approach
. In the travaux préparatoires of that Convention, it was pointed out that the delict referred to "is permanent in so far as it is consummated not in an instantaneous form but rather in a permanent one and it is prolongued during all the time that the person remains disappeared"
, - what was duly reflected in Article III of the Convention (supra).   

8. 
The same conception ensues from the United Nations Declaration on the Protection of All Persons against Forced Disappearances (1992), which, after stressing the gravity of the delict of forced disappearance of person (Article 1(1)), warns likewise that this latter ought to be "considered a permanent delict while its authors continue to hide the fate and the whereabouts of the disappeared person and while the facts have not been clarified" (Article 17(1)). One ought, thus, to have always in mind, as to the material aspect of the question dealt with herein, that the forced disappearance of persons constitutes, first, a complex form of violation of human rights; second, a particularly grave violation; and third, a continuing or permanent violation (until the destiny or whereabouts of the victim is established). 

9.
In my Separate Opinion in the case Blake versus Guatemala (merits, 1998), in identifying a décalage between the traditional law of treaties and the International Law of Human Rights (par. 16), I pondered that the former could not keep on not taking into account the element of intemporality proper of this latter (par. 21), and added that

 "it would not be possible, for example, to speak of limitations ratione temporis to the competence of an international tribunal (...) in relation to norms of general international law. (...) The opinio juris sive necessitatis (the subjective element of custom), as manifestation of the international juridical conscience, reveals nowadays much more vigour than the secular postulates of the law of treaties, when one comes to establish new legal regimes of protection of the human being against particularly grave violations of his rights" (par. 24).

10.
By a favourable confluence of factors, the Inter-American Court at last succeeded, in the present Judgment of reparations in the Trujillo Oroza case, to establish an important precedent for the consideration of the delict of forced disappearance of persons and the corresponding reparations. To attempt to "individualize" or to "separate" the facts of a case such as that of Trujillo Oroza would lead to an undue fragmentation and decharacterization of that delict
, with negative consequences not only for the victims and their relatives, but also, ultimately, for the legal regime itself of the international protection of the rights of the human being. 

11.
The same attention paid by the Court to the integrality of the continuing situation of the forced disappearance of the victim, in its Judgment as to the merits in the Trujillo Oroza case, applies likewise to its present Judgment on reparations. The American Convention stipulated that when the Court decides that there was a violation of a right protected by such Convention, the Court shall rule that "the consequences of the measure or situation which constituted the breach of that right be remedied" (Article 63(1)). There is, thus, a clear and ineluctable link of causality between the establishment of the violations of human rights under the American Convention and the reparations due as a consequence of such violations, which may occur by a continuing situation. 

12.
The concept of continuing situation finds support in the international case-law in the matter of human rights, as I indicated, with details, in my Separate Opinion in the aforementioned Blake case (merits, 1998, par. 11), to which I allow myself here to refer
. In fact, both the European Court of Human Rights and the Human Rights Committee (under the United Nations Covenant on Civil and Political Rights), e.g., have assumed jurisdiction in cases in which, although the facts have started before the entry into force of the respective human rights treaties for the States Parties at issue, have generated effects which prolong in time after that entry into force. 

13.
If the organs of international protection had not acted in this way, they would have deprived such treaties of their appropriate effects (effet utile) in the domestic law of the States Parties. And if one had taken into account only the facts subsequent to a given date, in this way fragmenting and decharacterizing a continuing situation of violation of human rights, even so one would have to consider also the facts prior to that date, in order to identify and evaluate their prolonged effects in time (including after that date).   

14.
The reality of the facts is always richer than the formulation of the norms. And, moreover, the facts normally precede the norms in time. For example, the expression "forced disappearance of persons" came to be used almost four decades ago, as from the mid-sixties. Gradually, along the following decade, it was being incorporated to the vocabulary of the International Law of Human Rights. It was the reaction of the universal juridical concience against that grave delict against the dignity of the human person. Such reaction came, at last, to find concrete expression in recent years, with the tipification of the forced disappearance of persons effectively as a delict (Article II) by the Inter-American Convention on Forced Disappearance of Persons (1994), encompassing interrelated delictive facts, and their characterization as a "crime against humanity"
 by the Rome Statute of the International Criminal Court (1998), in its Article 7(1)(i).  

15.
The current diversification of the new forms of violation of human rights requires a constant transformation and revitalization of the norms of protection of the human being, at both substantive and procedural levels. The impact of the International Law of Human Rights on the law of treaties can already be felt, what is reassuring. For example, the recent Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women (1999) provides that its organ of supervision, the Committee for the Elimination of Discrimination against Women, shall declare inadmissible every petition or communication the facts of which, object of it, "have taken place before the date of the entry into force of the present Protocol for the State Party concerned, except if those facts continue to take place after that date" (Article 4(2)(e)). 

16.
There is pressing need that the traditional law of treaties keeps on reconsidering itself, so as
"to accompany and to regulate, with the precision which is characteristic of it, this evolution, in such a way as to fulfil the new needs of safeguard - in any circumstances - of the human being, ultimate subject (titulaire) of the rights of protection. One ought to demystify the presentation, frequent and undue, of certain postulates as eternal and immutable truths, as they appear rather as a product of their time, that is, juridical solutions found in a given stage of the evolution of law, in accordance with the ideas prevailing in the epoch"
. 

17.
There are, effectively, various ways whereby a continuing  situation in breach of the protected human rights may be established. Such situation may take place by a succession of acts as well as by a continuing omision on the part of the public power. Thus, a "continuing situation may arise, for instance, from the persistence, either of national laws incompatible with the Convention, or of a jurisprudence constante of national tribunals clearly adverse to the victim"
. And it may likewise arise from the persistence of an omission on the part of the State, for example, for the non-investigation of the harmful facts leading to the perpetuation of the impunity of those responsible for them, or for the absence of positive measures to guarantee the free and full exercise of the protected rights. 

18.
One ought not to lose sight of the fact, as I warned in my Separate Opinion in the aforementioned Blake case (merits, 1998), that a particularly grave delict, as that of the forced disappearance of persons, encompasses fundamental non-derogable rights, which bring us to the domain of jus cogens. This latter, on its turn, reveals, as one of its underlying elements, the concept of objective illegality: the forced disappearance of persons is nowadays condemned by the universal juridical conscience, parallel to the application of treaties (par. 25). It should not pass unnoticed either that the Inter-American Convention on Forced Disappearance of Persons itself, in its preamble, characterizes the delict of forced disappearance as an "affront to the conscience of the hemisphere". And also the Rome Statute on the International Criminal Court evokes, in its preamble, "the conscience of humanity". 

19.
In effect, in my aforementioned Separate Opinion, I added that

"It is not reasonable that the contempo_ary law of  treaties continues to aligning itself to a pattern from which it sought gradually to free itself, in giving expression to the concept of jus cogens in the two Vienna Conventions on the Law of Treaties. It is not reasonable that, by the almost mechanical application of postulates of the law of treaties erected upon the autonomy of the will of the State, one would restrain (...) a reassuring evolution, fostered above all by the opinio juris as a manifestation of the universal juridical conscience, to the benefit of all human beings" (par. 28).  

20.
A notable contribution of the present Judgment of the Inter-American Court lies, in my view, in its emphasis onb the superior values underlying the norms of protection, having primacy over the sword of Damocles of the dates of manifestation of the State consent. This is what distinguishes the results of the case Trujillo Oroza from those of the Blake case, - both of forced disappearance of persons. An international legal order based only on acts of individual will is condemned to be fragmented. In turn, an international legal order emanated from the human conscience of what is just (rectae rationis) will be more cohesive and integrated. Above the will is the conscience. 

21.
The tipification, at international level, of the continuing or permanent delict of the forced disappearance of persons, with all its juridical consequences, is a definitive achievement of the International Law of Human Rights, emanated, ultimately, from the universal juridical conscience, material source par excellence of all Law. In fact, in the present case, the Inter-American Court deemed it equitable to determine the amounts of reparations taking into account the totality of the facts (between 1971 and 2002) - admitted by the respondent State - which conform the  continuing situation of the forced disappearance of Mr. José Carlos Trujillo Oroza. That is, the Court determined the reparations on the basis of equity, bearing in mind the permanent situation (from the beginning until the present) of the delict of forced disappearance which lasts until today, hence imprescriptible. 

22.
In having at last achieved, in the circumstances of the cas d'espèce, to transcend the chains of a mechanicist vision of law, the Inter-American Court, by means of the present Judgment on reparations, has disclosed a much wider horizon for future jurisprudential developments in the search for the entire fulfilment of the object and purpose of the American Convention. The Court has done so on the basis of the relevant precepts of the law of treaties, and with full support in the international case-law and in the more lucid doctrine on the matter. From this new outlook, constructed in the present Judgment in the Trujillo Oroza  case, the Court has acted at the height of the responsabilities of protection of the rights of the human person conferred upon it by the American Convention on Human Rights. 

Antônio Augusto Cançado Trindade

Judge

Manuel E. Ventura-Robles

Secretary

�. 	Inter-American Court of Human Rights (IACtHR), Transcripción de la Audiencia Pública Celebrada el 25 de enero de 2000 en el Caso Trujillo Oroza, p. 5, and cf. p. 3 (internal circulation).





�. 	Thus acknowledged in the present Judgment (par. 118).


�. 	Constitutional Tribunal [of Bolivia], constitutional judgment n. 1190/01-R, of 12.11.2001.





�. 	The instrument of acceptance of the compulsory jurisdiction of the Court on the part of Bolivia provides, in its paragraph II, that it undertakes "the recognition as fully compulsory de jure, unconditionally and for an indefinite time", the competence of the Inter-American Court in contentious matters, under Article 62 of the American Convention.   


�. 	Cf. my Separate Opinion in the case Blake versus Guatemala (Preliminary Objections, 1996, paragraphs 3-4, 11-12 and 15).  





�. 	As expressly pointed out in the travaux préparatoires of the Inter-American Convention on Forced Disappearance of Persons; cf. CIDH, Informe Anual de la Comisión Interamericana de Derechos Humanos 1987-1988, p. 365.





�. 	As it can be inferred from the preble and Articles IV and II of that Convention.





�. 	OEA/CP-CAJP, Informe del Presidente del Grupo de Trabajo Encargado de Analizar el Proyecto de Convención Interamericana sobre Desaparición Forzada de Personas, doc. OEA/Ser.G/CP/CAJP-925/93 rev.1, of 25.01.1994, p. 10. 


�. 	In this respect, in one of my Separate Opinions in the case Blake versus Guatemala (Reparations, 1999), I criticized the artificiality of having the application - in the circumstances of that case - of a classic postulate of the law of treaties (pertaining to the competence ratione temporis of the Court) unduly fragmented and decharacterized the delict of forced disappearance of persons (pars. 3 and 36). This decomposition, - I added, - was "endowed with an anti-historical character, in the sense that it points to the direction opposite to the contemporary doctrinal and jurisprudential development tending towards the consolidation of a true international legal regime against grave violations of human rights" (párr. 45).





�. 	Besides the case-law quoted therein, one can add other examples, more recent ones. In its judgment of 10.05.2001, in the case Cyprus versus Turkey, e.g., the European Court of Human Rights established a "continuing violation" of Articles 2 (right to life) and 5 (right to personal freedom) of the European Convention, given the absence of an effective investigation, on the part of the public power, in order to clarify the whereabouts of the disappeared Greek-Cypriot persons (par. 136), who were allegedly under custody when they disappeared (par. 150); it also established "continuing violations" of Articles 3 and 8 of the Convention (pars. 158 and 175), as well as of Article 1 of Protocol n. 1 to the Convention (pars. 189 and 269-270). - The Human Rights Committee (under the Covenant on Civil and Political Rights of the United Nations), on its turn, in the case Ivan Somers versus Hungary (1996), e.g., in declaring the petition or communication admissible (as to the issues under Article 26 of the Covenant), confirmed its constant position in the sense that if cannot consider alleged violations of the Covenant that occurred before the entry into force of it (and its first Protocol) for the State Party at issue, except if the alleged violations continue to occur after such entry into force; the Committee added that "a continuing violation must be interpreted as an affirmation, by act or clear implication, of the previous violations of the State Party" (par. 6.3). In the case E. and A.K. versus Hungary (1994), despite having declared the communication inadmissible, the Committee applied the same criterion for the determination of the existence of a "continuing violation" of the Covenant (cf. par. 6.4).


�. 	Whenever they are committed as part of a generalized or systematic practice against the members of a civil population. 





�. 	IACtHR, case Blake versus Guatemala (Merits), Judgment of 24.01.1998, Separate Opinion of Judge A.A. Cançado Trindade, Series C, n. 36, p. 84, par. 29. 


�. 	IACtHR, case Genie Lacayo versus Nicaragua (appeal for revision of judgment), Dissenting Opinion of Judge A.A. Cançado Trindade, Series C, n. 45, p. 25, par. 27.  





