Concurring OPINION of judge Ad Hoc Alejandro Carlos Espinosa

REGARDING the judgment of the inter-american court of human rights in the case of ROSENDO CANTú et al. v. MExico,

of august 30, 2010
1. This concurring opinion applies to the case cited ut supra as well as to the case of Fernández Ortega et al. v. Mexico based on the following considerations:

a) It concerns soldiers on active service, that is, agents of the Mexican State who, under a special status committed grave violations of domestic and international law, whereas they should have been fulfilling their role as guarantors of the domestic legal system of the State of Mexico, with respect for the rights of their fellow nationals;

b) In this case, the victim of the crime of rape was a poor, indigenous woman, exposed to a high degree of vulnerability, in addition to not speaking the Spanish language; 

c) The Military Justice Code was equally applied to investigate crimes committed by military personnel and those involving civilian victims, under the provisions of Article 57, section II, subsection a) of said legal code, which the Court ordered to be modified in the case of Radilla Pacheco v. Mexico; 

d) The unfavorable circumstances for the victims vis à vis geo-referencing elements, access to justice and health, as well as high vulnerability are similar;

e) The delay was excessive in the preliminary criminal investigation procedure, and did not produce timely results, due to actions by the judicial bodies, and;

f) The victims faced a torturous path to obtain access to justice.

2. In this concurring opinion, I express my agreement with the reasoning on the need to provide grounds and arguments and, therefore, with the content of the Judgment, given the case analysis delivered by the Court in its ruling in the case of Rosendo Cantú et al. v. Mexico, and with the criteria and amounts awarded as reparation for damages specified in the Judgment, given their nature and proportionality. In this statement I add, as a reaffirmation of the findings contained in the Judgment, my reasoning ad cautelam derived from specificities that I consider the State of Mexico should observe.

3. As indicated in the American Convention, the subsidiary nature of the Inter-American jurisdiction of human rights vis à vis the domestic jurisdiction, is fundamental, given that it enhances and compliments the provisions of the domestic laws of the American States; for this reason, I consider that the appropriate interpretation of Article 13 of the Constitution of the United Mexican States should be consistent not only with Article 57, section II, subsection a) of the Military Justice Code, but also with the provisions enshrined in subsections b), c), d) and e) of this regulatory instrument.  

4. Despite the structural and regulatory weaknesses in the Military Justice Code, which dates back to 1933, it should be noted that the Mexican State was willing to investigate the case institutionally.  However, it is also evident that it did not go beyond conducting routine procedures knowing that the facts would not be clarified nor would State agents involved be held responsible, without also considering the maxim, “as time passes, the truth fades” in the pursuit of justice.

5. The Mexican State must ensure that those governed are no longer subject to legal uncertainty when crimes are investigated by one or other application of the constitutional jurisdiction. In other words, when investigative procedures are undertaken without a definite juridical criteria derived from the factual relationship, given that when soldiers are charged with criminal acts, it is hardly appropriate to conduct the investigations in the common jurisdiction, leaving the victims defenseless because of the lack of legal remedies to uphold their defense and guarantee their access to justice. 
6. It should be emphasized that, although the Mexican State showed negligence and a lack of results in the procurement of justice, in the different constitutional jurisdictions with competence on criminal matters that were involved in the investigation of the facts, it should also be pointed out that this was not a systematic violation used by the Mexican State to intentionally intimidate the indigenous communities in the region, particularly the women.
7. The petition, as the litigious framework of the proceeding, does not exclude the possibility of presenting supervening evidence prior to a Judgment being issued; however, this must be distinguished, very specifically, from the facts that are not the grounds of the litis, even if they are related to the case.  Therefore the complaint, or the initial brief, establishes the litis.
8. The Mexican State’s reaction to the Judgment should not only focus on the State’s obligation to provide first-level psychological care to victims, namely, care given by experts in these types of issues to the direct and indirect victims, but also on ensuring that such treatments are indeed carried out until the victims are medically discharged.
9. Based on retrospective and prospective studies, the Mexican State must redesign and strengthen public policies involving its Armed Forces in order to minimize the interaction between the military and the civil population. This will not only ensure a decrease in troublesome incidents, but also in violations of fundamental rights that are most grievous to the civil population,  in the tasks undertaken by the disciplinary forces related to public security issues in Mexico.  Thus, it is necessary to train the military who provisionally perform tasks related to public security or to the investigation and persecution of the crimes in which they participate.
10. The Mexican State should take advantage of this paradigmatic case not only to renew its commitment to civil society, but simultaneously to ensure full compliance with the Judgment handed down in this case, and in the case of Fernández Ortega et al. It is now time to begin a review and transformation of an outdated model of military justice, not only in terms of its legislative method, but also in the constitution of its judicial institutions and its substantive and procedural rules, and to adopt a new model which, without diminishing the importance of service, obedience and discipline, will allow for the transformation of the Mexican military justice system.
11. Ad cautelam, it is pertinent to consider, in a preventive sense, the importance and significance for the State of Mexico of taking its military courts to the Judicial branch of the Federation, because while it is true that irregularities occurred in the preliminary investigation of criminal proceedings in this case, it is possible that subsequent cases will face the additional burden of another element that conflicts with international standards, which would be the concurrence of two powers of the State in one and the rupture of the principle of procedural unity. 
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