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I. INTRODUCTION

1. 
The Inter-American Court of Human Rights (hereinafter the “Inter-American Court ” or the “Inter-American Court”) has reiterated in the case at hand, by unanimity, its doctrinal jurisprudence on “conventionality control.”  I consider it timely to issue this concurring opinion in order to highlight the new considerations and clarifications rendered on this doctrine in this Judgment, as well as to emphasize its importance for the Mexican judicial system, and in general, for the future of the Inter-American System for the Protection of Human Rights. 

2. 
As the judges comprising the Inter-American Court . in the present matter, we deliberated on several aspects of the “conventionality control” at two different moments, as is evident from the two sections of the Judgment rendered in the Case of Cabrera García and Montiel Flores v. Mexico (hereinafter “the Judgment”). First, upon dismissing the preliminary objection raised by the respondent State, regarding the alleged lack of jurisdiction of the Inter-American Court . as a “court of appeals” or “fourth instance”;
 second, upon establishing the measures of reparation stemming from the breach of certain international obligations, particularly in the chapter on “Guarantees of non-repetition” and specifically in the section on the necessary “Adaptation of domestic law to international standards of justice.”
  

3. 
For the purposes of greater clarity, we will address the following separately: a) the preliminary objection filed, considering that the Inter-American Court . lacked jurisdiction based on the argument of “fourth instance” due to the domestic courts exercising “conventionality control” (paras. 4 to 12); b) the principal characteristics of the “diffused conventionality control” and its details in the present case (paras. 13 to 63); c) the implications of this jurisprudential doctrine in the Mexican legal system (paras. 64 to 84), and d) some general conclusions regarding the importance of this fundamental doctrine of the Inter-American Court, which is progressively creating a ius constitutionale commune on the subject of human rights for the  American continent, or at least, for Latin America (paras. 85 to 88).

II. PRELIMINARY OBJECTION OF “FOURTH INSTANCE” 

AND “CONVENTIONALITY CONTROL”

4. 
The respondent State asserted the preliminary objection of the Inter-American Court’s  lack of jurisdiction, considering that the intention before this international body was to review the criminal procedures that were followed by all competent judicial organs at the domestic level, where remedies (appeals) were also filed, as were amparo appeal hearings; moreover, it affirmed that the “conventionality control” was exercised ex officio, which renders the Inter-American Court incompetent inasmuch as it cannot “review” a matter that was adjudicated and decided previously by the domestic judges, who applied conventional parameters. This argument regarding the prior exercise of “conventionality control” in the domestic courts, as a preliminary objection, is an innovation and was the subject of special attention by the judges of the Inter-American Court. 

5. 
In principle, we should recall that the Inter-American Court has held that “if the State has violated its international obligations by virtue of the actions of its judicial bodies, this may prompt the [Inter-American] Court to examine the respective domestic procedures to establish their compatibility with the American Convention,
 which may possibly include the decisions of higher courts.”

6. 
In this regard, although constant case law exists on preliminary objections regarding the “fourth instance,” this is the first time that it is argued that domestic courts effectively exercised “conventionality control” in an ordinary [civil] process which was continued in all the instances, including the ordinary and extraordinary remedies filed, and therefore cannot be examined again by the judges of the Inter-American Court, since this would imply a review of the decisions issued by the domestic courts, which applied Inter-American standards. In this regard, the Inter-American Court reiterates that although international protection in the form of a convention reinforc[es] or complement[s] the protection provided by the domestic law of the American states,” as stated in the Preamble to the American Convention on Human Rights (principle of subsidiarity that has also been recognized from its initial jurisprudence),
 the fact is that in order to carry out an evaluative analysis of compliance with certain international obligations, “there is an intrinsic relationship between an analysis of international and domestic law.” (para. 16 of the Judgment).

7. 
This “interaction” becomes, in reality, a “live interaction”
 with intense communicating vessels that bring about “jurisprudential dialogue,” in the sense that both jurisdictions (the domestic and the international) must, necessarily, have regard to “domestic” and “conventional” norms under certain circumstances. This occurs, for example, in assessing the legality of a detention.  The action taken by domestic bodies (including the judges), in addition to applying the norms required by the domestic courts, are required to follow the guidelines and rules of those international treatises that the State, exercising its sovereignty, expressly recognized and assumed international commitments. For its part, the international jurisdiction must assess the legality of the detention in light of domestic laws, given that the American Convention itself refers to domestic legislation in order to examine conformity with the Convention of the actions taken by the domestic authorities, since Article 7(2) of the Pact of San Jose refers to “the constitution of the State Party concerned or to the laws established in accordance with it” in order to properly rule on the lawfulness of the detention as a parameter for conformity with the convention.  The domestic judges, on the other hand, must comply with other provisions enshrined in Article 7, so as to not violate the conventional right to personal liberty, having regard to the interpretation of its provisions given by the Inter-American Court.

8. 
In order to determine whether the actions of national judges are compatible with the Pact of San Jose, in certain cases it will be necessary to analyze their actions in light of domestic laws and always having regard to the American Convention, especially to assess what we might call “the conventional due process standard” (in broad terms).
 This analysis, therefore, cannot constitute a “preliminary matter,” but rather it essentially represents a “decision on the merits,” in which, inter alia, would require analysis of whether the exercise of “conventionality control” by the domestic courts was compatible with the obligations assumed by the respondent State and according to Inter-American jurisprudence itself.

9. 
The foregoing considerations, of course, do not grant absolute jurisdiction to the Inter-American Court to review, in any case or circumstance, the actions of the domestic judges in light of domestic legislation, since this would imply reexamining the facts, assessing the evidence, and rendering a judgment that may possibly serve to confirm, modify or reverse a domestic verdict, something that is clearly beyond the competence of said international jurisdiction, since it would be replacing the domestic jurisdiction and violating its essential subsidiary and complimentary nature. Thus, the conventional guarantees rest on the aforementioned “principle of subsidiarity”, expressly recognized in Article 46(1)(a) of the American Convention itself, which clearly stipulate as a requisite for action by the Inter-American bodies, “that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law.” This rule compliments Article 61(2) of the same agreement, which explicitly states as a condition for action, that “[i]n order for the Court to hear a case, it is necessary that the procedures set forth in Articles 48 and 50 [be] completed” (referring to the procedure before the Inter-American Commission on Human Rights). 

10.
The Inter-American Court does not have the jurisdiction to become a “new and last resort” to settle the original disputes of the parties in a domestic proceeding. The Inter-American Court clearly understands that it cannot be otherwise. The lucid reflections of an outstanding Inter-American judge are relevant regarding this issue:

The Inter-American Court, which is responsible for conducting “conventionality control” based on the comparison between the action carried out and the provisions of the American Convention, cannot and should not seek –indeed, it has never done so- to become a new and last resort to hear a dispute which originated in the domestic jurisdiction. The idea that the Inter-American Court constitutes a third or fourth instance, and potentially a jurisdiction of last resort, arises from a popular conception whose reasons are understandable, but does it not apply to the Court’s jurisdiction, to the legal dispute brought before it, the parties to the respective proceedings and to  the nature of international proceedings for the protection of human rights. (Underlining added)

11. 
From the foregoing, it is clear that the Inter-American Court shall have jurisdiction, in certain cases, to review the actions of domestic judges, including the proper exercise of “conventionality control”, provided that the analysis is based on an examination of the compatibility of domestic measures with the American Convention on Human Rights, with its additional Protocols, and with its conventional jurisprudence; this, without turning the Inter-American Court into a “court of appeals” or court of “fourth instance,”  because its actions are limited to the analysis of certain violations of the international commitments made by the respondent State in each particular case, and not of each and every one of the actions of domestic judicial bodies, which obviously in this latter case would mean substituting the domestic jurisdiction, violating the very essence of the reinforcing and complementary nature of the international courts.
12. 
On the contrary, the Inter-American Court has jurisdiction to hear “matters related to the compliance with the commitments made by State Parties”;
 the main purpose of the Inter-American Court’s is precisely “the application and interpretation of the American Convention on Human Rights,”
 from which it also derives its jurisdiction to analyze the proper exercise of “conventionality control” by a domestic judge when there are violations of the Pact of San Jose. This analysis shall necessarily be undertaken by the conventional judge when deciding on the “merits” of the matter and not as a “preliminary objection,” this being the moment when domestic actions are subjected to an “examination of conventionality” in light of the American Convention, along with their interpretation by the Inter-American Court.

III. THE DOCTRINE OF “DIFFUSE CONVENTIONALITY CONTROL” AND ITS CLARIFICATION IN THE PRESENT CASE

A. EMERGENCE AND REITERATION OF THE DOCTRINE

13.
The doctrine of “conventionality control” emerged in 2006
 in the Case of Almonacid Arellano v. Chile:
 

123.
The abovementioned legislative requirement established by Article 2 of the Convention is also intended to facilitate the work of the Judiciary so that the law enforcement authority has a clear option on how to settle a particular case. However, when the Legislative branch fails to abolish or adopt laws that are contrary to the American Convention, the Judiciary remains bound to honor the obligation to respect rights as stated in Article 1(1) of the Convention; consequently, it must refrain from enforcing any laws contrary to said Convention. When State agents or officials uphold a law that violates the Convention, the State is internationally liable under International Human Rights Law, inasmuch as every State is internationally responsible for the acts or omissions committed by any of its branches or bodies in violation of internationally protected rights, pursuant to Article 1(1) of the American Convention. 

124.
The Court is aware that domestic judges and courts are subject to the rule of law and, therefore, are required to apply the provisions in force within the legal system. But when a State has ratified an international treaty such as the American Convention, its judges, as part of the State, are also bound by that treaty. This obliges them to ensure that the effects of the provisions embodied in the Convention are not impaired by the enforcement of laws which are contrary to its object and purpose, and which have had no legal effects from the outset. In other words, the Judiciary must exercise a form of conventionality control” between the domestic legal provisions which apply to specific cases and the American Convention on Human Rights. In this task, the Judiciary must take into account not only the treaty, but also the interpretation thereof by the Inter-American Court, which is the ultimate interpreter of the American Convention. (Underlining added).
125.
Similarly, this Court has established that “under international law, the obligations imposed must be fulfilled in good faith and domestic laws cannot be invoked to justify their violation.”
 This provision is embodied in Article 27 of the Vienna Convention on the Law of Treaties, 1969.
14. 
The above precedent was reiterated, with some variations, two months later in the Case of the Dismissed Congressional Employees (Aguado - Alfaro et al.) v. Peru.
 In this ruling, the criterion applied in the Case of Almonacid Arellano regarding “conventionality control” is invoked and is “specified” in two ways: (i) it should be applied “ex officio,” without the parties requesting it; and (ii) judges should exercise it in the context of their respective spheres of competence and the corresponding procedural regulations, considering other formal and material assumptions on admissibility and appropriateness.

15. 
Since then, the essence of this doctrine has been gradually consolidated, in its application to the following contentious cases: La Cantuta v. Peru (2006);
 Boyce et al. v. Barbados (2007);
 Heliodoro Portugal v. Panama (2008);
 Rosendo Radilla Pacheco v. the United Mexican States (2009);
 Manuel Cepeda Vargas v. Colombia (2010);
 The Xákmok Kásek Indigenous Community v. Paraguay (2010);
 Fernández Ortega et al. v. Mexico (2010);
 Rosendo Cantú et al. v. Mexico (2010);
 Ibsen Cárdenas and Ibsen Peña v. Bolivia (2010);
 Vélez Loor v. Panama (2010);
 Gomes Lund et al. (Guerrilha do Araguaia) v. Brazil (2010),
 and now, Cabrera García and Montiel Flores v. Mexico (2010).

16. 
Furthermore, the doctrinal jurisprudence was also applied in the orders for monitoring compliance with judgment in the Cases of Fermín Ramírez and Raxcacó Reyes, as well as in the request for “extension of provisional measures” in Raxcacó Reyes et al. all v. Guatemala.
 This issue has also been considered in great depth by some judges of the Inter-American Court when issuing their concurring opinions, including former presidents García Ramírez
 and Cançado Trindade,
 as well as ad hoc judge Roberto de Figueiredo Caldas,
 to whom I will refer later.
B. CONTRIBUTIONS IN THE CASE OF CABRERA GARCÍA AND MONTIEL FLORES

17. 
Regarding the Judgment to which this concurring opinion refers, the essence of the doctrine of “conventionality control” is reiterated with some important specifications, in the following terms:

225. This Court has held in its case law that it is aware that domestic authorities are subject to the rule of law and, therefore, are required to apply the provisions in force within the legal system. But when a State is a Party to an international treaty such as the American Convention, all its organs, including its judges, are also bound by that treaty. This obliges them to ensure that the effects of the provisions embodied in the Convention are not impaired by the enforcement of laws which are contrary to its object and purpose. The judges and organs linked to the administration of  justice at all levels are required to carry out ex officio a form of “conventionality control” between domestic legal provisions and the American Convention, obviously within the framework of their respective competences and the corresponding procedural rules. In this task, the judges and organs linked to the administration of  justice  must take into account not only the treaty, but also the interpretation thereof by the Inter-American Court, which is the final interpreter of the American Convention. (Underlining added).
18. 
As is evident, the Inter-American Court clarifies its doctrine on “conventionality control,” by replacing statements that referred to the “Judicial Branch,” which appeared since the leading case of Almonacid Arellano v. Chile (2006), and referring now to “all the organs” of States which have ratified the American Convention, “including their judges,” who must safeguard the effet utile of the Treaty, and that “judges and organs linked to the administration of justice at all levels” are required to conduct “conventionality control” ex officio.

19. The intention of the Inter-American Court is clear: to establish that the doctrine of “conventionality control” must be exercised by “all judges,” whether or not they are formal members of the Judicial Branch, and regardless of their rank, grade, level or area of ​​expertise.

20.  Thus, there is no doubt that “conventionality control” must be carried out by any and all judges or courts that materially perform judicial functions, including, of course, the Courts, Chambers or Constitutional Courts, as well as the Supreme Courts of Justice and other high courts of the twenty-four countries which have signed and ratified or acceded to the American Convention on Human Rights, 
 and even more so, those of the twenty states that have recognized the contentious jurisdiction of the Inter-American Court, 
 out of a total of thirty-five countries that make up the OAS.
C. CHARACTERIZATION OF “DIFFUSE CONVENTIONALITY CONTROL” IN LIGHT OF THE DEVELOPMENT OF ITS JURISPRUDENCE

a) “Diffuse” nature: all domestic judges “must” exercise it

21. 
In real terms, this involves “diffuse conventionality control” given that it must be exercised by all domestic judges. Consequently, there has been an assimilation of the concepts of Constitutional Law, which has been present since the beginning and in the development of International Human Rights Law, particularly in the creation of international “guarantees” and “organs” for the protection of human rights. There has been a clear “internationalization of Constitutional Law,” particularly as regards the transfer of “constitutional guarantees” as procedural instruments for the protection of fundamental rights of “constitutional supremacy,” to “the conventional guarantees,” as judicial and quasi-judicial mechanisms for the protection of human rights enshrined in international treaties when the former have not been sufficient; in a sense, this also gives rise to a “conventional supremacy.” 

22. 
One of the expressions of this process of “internationalization” of constitutional categories is, precisely, the diffuse concept of conventionality control that we are analyzing, since it is based on the deeply-rooted connotation of “diffuse constitutional control” as opposed to “concentrated control” carried out in constitutional States by their highest “constitutional bodies,” with the final constitutional interpretations being issued by the Constitutional Tribunals, Courts or Chambers, and in some cases by the Supreme Courts and other high judicial bodies. In this sense, the Inter-American Court has been carrying out “concentrated conventionality control” since its very first judgments, examining the actions and rules of the State, in each particular case, in light of the Convention. This “concentrated control” was basically carried out by the Inter-American Court. Now it has been transformed into a “diffuse conventionality control” by extending said “control” to all national judges as a requirement for action within the domestic jurisdiction, although the Inter-American Court retains its power as “final interpreter of the American Convention” when human rights are not effectively protected within the domestic jurisdiction.

23. 
This involves an “extensive system of control (vertical and general)”, as former Inter-American judge Sergio García Ramírez has rightly pointed out. On this matter, his thoughts expressed in his concurring opinion on the Judgment rendered in the Case of the Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru are illustrative:

4. 
On other occasions, I have compared the function of international human rights courts to the mission of national constitutional courts. The latter are responsible for safeguarding the rule of law through their decisions concerning the subordination of actions by governmental authorities to the nation’s supreme law. In the development of constitutional law, a case law has emerged based on principles and values - principles and values of the democratic system - which illustrates the direction taken by the State, provides security to the individual, and defines the route and boundaries for the work of the State organs. Viewed from another angle, constitutional control, as an assessment of and a decision on the action by the governmental authority subject to examination, is entrusted to a high-ranking organ within the State’s jurisdictional structure (concentrated control) or assigned to various jurisdictional bodies in the case of matters under their consideration, in accordance with their respective competences (diffuse control).
12. 
This “conventionality control,” whose successful results determine a greater dissemination of the system of guarantees may be of a diffuse nature - as has occurred in some  countries; in other words, it may be carried out by all courts when they have to decide cases in which the provisions of international human rights treaties are applicable.

13. 
This would allow for the development of an extensive (vertical and general) control system  to ensure that the actions of governmental authorities are lawful– in terms of their compliance with international human rights standards– notwithstanding the fact that the source of interpretation of the relevant international provisions is where States have deposited it when instituting the protection system established in the American Convention and in other instruments of the regional corpus juris. I consider that this extensive control– which is involved in “conventionality control”– is among the most important tasks for the immediate future of the inter-American system for the protection of human rights. (Underlining added)
24.
“Diffuse conventionality control” converts the domestic judge into an Inter-American judge: into the first and true guardian of the American Convention, of its Additional Protocols (and possibly of other international instruments) and of the jurisprudence of the Inter-American Court which interprets those provisions. The national judges and organs charged with the administration of justice have the important mission of safeguarding not only the fundamental rights provided under domestic law, but also the set of values, principles and human rights recognized by the State when it assumed its international commitment to uphold these international instruments. Domestic judges become the first interpreters of international standards, if we consider the subsidiary, complementary, and contributory nature of the Inter-American organs with respect to those contemplated in the domestic jurisdiction of the American States and the new “mission” that they now have to safeguard the inter-American corpis juris through this new “control.”
25. 
This evolving process of national acceptance of international human rights law is clearly expressed in important legislative reforms in the States, which incorporate different constitutional clauses in order to allow the influx of International Law. This is evident in the recognition of the constitutional hierarchy of international human rights treatises,
 or the acceptance of their supra-constitutional nature when they are more favorable;
 recognition of their specificity in this matter;
 acceptance of the pro homine or favor libertatis principles as interpretive national criteria;
 the incorporation of "open clauses" to incorporate other rights under convention regulations; 
 or in constitutional clauses to interpret rights and freedoms “in accordance with” international human rights instruments, 
 among other scenarios.
 In this way, conventional standards acquire constitutional status.
26.
The process described above of incorporating international human rights law at national level, is also due to the domestic courts, especially the higher constitutional judicial bodies, which have progressively favored dynamic interpretations that promote and enable the acceptance of human rights established in international treaties.
 This forms a true “constitutional block” or mass which, though it varies from country to country, takes into consideration not only the human rights enshrined in international agreements, but also the case law of the Inter-American Court. Thus, in some cases the “block of conventionality” is subsumed in the "block of constitutionality", so that by carrying out “constitutional control” one is al​so carrying out​“conventionality control.” 
27. 
The Inter-American Court in paragraphs 226 to 232 of the Judgment to which this concurring opinion refers, has specifically attempted to demonstrate the way in which the courts of “the highest hierarchical level” have applied and accepted “conventionality control” based on Inter-American jurisprudence. It is a clear manifestation of the interesting process of “national acceptance of international human rights law” and undoubtedly “constitutes one of the outstanding positive features to date, which should be recognized, upheld and promoted.”
 

28. 
In this regard, the Judgment that inspires this concurring opinion contains excerpts from several rulings of the Constitutional Chamber of the Supreme Court of Costa Rica; the Constitutional Court of Bolivia; the Supreme Court of Justice of the Dominican Republic; the Constitutional Court  of Peru; the Supreme Court of Justice of Argentina; and the Constitutional Court of Colombia. These are some examples that illustrate the dynamic national acceptance of international human rights law and conventional jurisprudence. 

29. 
A closer examination of the aforementioned rulings shows that some criteria were adopted prior to the Praetorian establishment of “conventionality control” in the Case of Almonacid Arellano v. Chile of 2006, as occurred with the precedents of Argentina (2004) Costa Rica (1995), Colombia (2000), Dominican Republic (2003) and Peru (2006). Clearly, the Inter-American Court created the doctrine of “diffuse conventionality control” noting the trend toward the “constitutionalization” or “nationalization”
 of “international human rights law” and particularly the acceptance of conventional jurisprudence as a "hermeneutic" element and for the “control” of domestic regulations by the domestic courts themselves. In other words, the Inter-American Court received the influx of jurisprudential practice by the national judges in order to create the new doctrine of “diffuse conventionality control.”
30. 
In turn, we find that several high national courts incorporated the parameters of “diffuse conventionality control” by recognizing the jurisprudence of the Inter-American Court following the creation of that doctrine in 2006. It is important to mention the landmark ruling of Argentine’s Supreme Court in 2007 (Case "Mazzeo"),
 which establishes the obligation of the local Judiciary to exercise “conventionality control”, practically repeating the view expressed by the Inter-American Court of Human Rights in the Case of Almonacid Arellano v. Chile. Indeed, paragraph 21 of that ruling by the Supreme Court of Argentina states:
21) That, for its part, the Inter-American Court has indicated that it “is aware that domestic judges and courts are subject to the rule of law and, therefore, are required to apply the provisions in force within the legal system. But when a State has ratified an international treaty such as the American Convention, its judges, as part of the State, are also bound by said Convention, which requires them to ensure that all the effects of the provisions embodied in the Convention are not impaired by the enforcement of laws that are contrary to its purpose and end, and which have had no legal effects from the outset.” In other words, the Judiciary must exercise a form of “conventionality control” between the domestic legal provisions which are applied to specific cases and the American Convention on Human Rights. In this, the Judiciary must take into account not only the treaty, but also the interpretation thereof by the Inter-American Court, which is the ultimate interpreter of the American Convention. –Inter-American Court. Series C N- 154, case of "Almonacid", of September 26, 2006, para. 124.
31. 
An interesting exchange occurs between the Inter-American Court and the national courts, which fosters “jurisprudential dialogue.”
 This dialogue influences the effective articulation and creation of standards for the protection of human rights in the Americas or, at least, in Latin America. International Human Rights Law combines with Constitutional Law, or if preferred, International Constitutional Law and International Human Rights Law are linked; this necessarily implies the continuous training and updating of national judges on the dynamics of Conventional jurisprudence.
32. 
In this regard, the former President of the Inter-American Court, Antônio Augusto Cançado (currently a judge of the International Court of Justice) makes some important points in his reflections on “conventionality control.” In his concurring opinion in the Case of Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru, he stated:

3.
In other words, the Judicial organs of each State Party to the American Convention should have an in-depth knowledge and duly apply not only Constitutional Law but also International Human Rights Law; they should conduct, ex officio, conventionality control and constitutional control, considered together, given that the international and national legal systems are in constant interaction in the domain of the protection of the individual. (Underlining added).

33. 
The doctrine of “diffuse conventionality control” established by the Inter-American Court is directed at all national judges, who must exercise such “control” regardless of rank, grade, level or jurisdiction conferred by domestic regulations.
 
b. Intensity of “diffuse conventionality control”: of a greater degree when a court has jurisdiction to disregard a general norm or declare it invalid 

34. 
All judges and judicial organs that carry out jurisdictional functions from a material perspective “should” conduct “conventionality control”. This is the clear message sent by the Inter-American Court in its Judgment in the Case García Cabrera and Montiel Flores, the subject of this concurring opinion. This does not exclude those judges who cannot carry out “constitutionality control."
35. 
Indeed, the specific nature of the doctrine requiring judges to conduct “ex officio” conventionality control “obviously within the framework of their respective competences and the corresponding procedural regulations”
 cannot be interpreted as a restriction on the exercise of “diffuse conventionality control” but rather as a way to "calibrate” its intensity. This is so, because this type of control does not necessarily imply the application of Conventional provisions or jurisprudence, as opposed to domestic ones, but rather it also implies, above all, an attempt to harmonize domestic legislation with that of the Convention, through a “conventional interpretation” of the national standard.
36. 
Thus, in the so-called “diffuse” systems of constitutional control where all judges are authorized not to apply a law to a specific case when it contravenes the national Constitution, the degree of “conventionality control” has greater scope, since all national judges have the power to disregard any standards that are not consistent with the Convention. This approach affords an intermediate degree of “control”, which will only work if there is no possible “interpretation” of national regulations compliant with the Pact of San Jose (or other international treaties, as discussed below) and conventional jurisprudence. Through this "compliant interpretation" the "conventionality" of domestic laws is safeguarded. The highest Constitutional courts (usually the final interpreters in a specific constitutional legal system) are able to carry out the maximum degree of “conventionality control” and generally also have the power to declare invalid an unconstitutional norm with erga omnes effects. This involves a general declaration of invalidity based on the national standard’s non-compliance with the Convention.
37. 
By contrast, the intensity of “diffuse conventionality control” will diminish in those systems that do not permit “diffuse constitutionality control” and, therefore, not all judges have the authority to not apply a law to a specific case. In these cases it is obvious that judges who lack such jurisdiction will exercise “diffuse conventionality control" with less intensity, without this implying that they cannot do so "within their respective jurisdictions.” This means that they may not suspend application of the law (since they do not have that power), and will, in any case, make a “conventional interpretation” of it, i.e. a "compliant interpretation," not only of the national Constitution, but also of the American Convention and conventional jurisprudence. This interpretation requires a creative effort in order to ensure compatibility between the national standard and the conventional parameter, thereby guaranteeing the effectiveness of the right or freedom in question, with the greatest possible scope in terms of the pro homine principle.
38. 
Indeed, when “examining compatibility with the Convention,” the domestic judge must always apply the pro homine principle (enshrined in Article 29 of the Pact of San Jose), which implies, inter alia, giving the most favorable interpretation for the use and exercise of fundamental rights and freedoms;
 a judge may also opt for the most favorable interpretation as regards the applicability of the American Convention and other international human rights treaties. The Inter-American Court itself has issued this interpretation, noting that:

51. 
 For the purposes of comparison between the American Convention and the other treaties mentioned, the Court cannot avoid commenting on an interpretation suggested by Costa Rica at the hearing of November 8, 1985. According to this argument, if a right enshrined in the American Convention were regulated in a more restrictive way in another international human rights instrument, the interpretation of the American Convention would need to take into account those additional restrictions because: 
Otherwise, we would have to accept that what is legal and permissible in the universal sphere would constitute a violation in the American continent, which is obviously an erroneous assertion. Rather, we believe that with regard to the interpretation of treaties, it is possible to establish the criterion that the rules of a treaty or a convention must be interpreted in relation to the provisions contained in other treaties covering the same subject matter. We can also establish the criterion that the provisions of a regional treaty must be interpreted in light of the concepts and provisions contained in instruments of a universal nature. (Underlining in original text.)
Certainly, it is often useful to compare the American Convention with the provisions of other international instruments – as the Court has just done - in order to highlight specific aspects of the regulation of a particular right. However, that approach could never be used to incorporate into the Convention restrictive criteria that are not directly included in its text, even though they may be present in any other international treaty. 
52.
The foregoing conclusion is clear from the language used in Article 29, which contains the rules for the interpretation of the Convention. Subparagraph (b) of Article 29 indicates that no provision of the Convention shall be interpreted as: 
restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party.
Consequently, if the American Convention and another international treaty are applicable to a given situation, the rule most favorable to the individual must prevail. If the Convention itself establishes that its provisions do not have a restrictive effect on other international instruments, it makes even less sense to invoke restrictions contained in those other international instruments, but not in the Convention, to limit the exercise of the rights and freedoms recognized in the latter. 
39. 
In the case of absolute incompatibility, where no “conventional interpretation” is possible, if the judge lacks the authority to suspend the rule, he is limited merely to indicating its non-compliance with the Convention or, where appropriate, “calling into question its conventionality” before other competent courts within the same national legal system so that they can exercise “conventionality control” with greater intensity. Thus, the reviewing judicial bodies will have to exercise that “control” and disregard the rule or declare it invalid based on its non-compliance with the Convention.
40. 
What does not seem reasonable and would be outside the scope of the Inter-American Court’s interpretation, is that no national body has jurisdiction to exercise “diffuse conventionality control" with strong great intensity, that is, to cease to apply the rule to a particular case or with general effects as a result of its nonconformity with the Convention, since otherwise there would be international responsibility on the part of the State. We must not lose sight of the provisions of Articles 1 and 2 of the Convention relating to the obligation to respect human rights and the duty to adopt provisions of domestic law. As the Inter-American Court itself has pointed out, the latter provision is also “aimed at facilitating the work of the Judiciary so that the law enforcement authority has a clear option on how to settle a particular case” 
 in situations involving fundamental rights. Thus, in the specific Case of Almonacid Arellano which gave rise to the doctrine of “diffuse conventionality control”, the Inter-American Court is emphatic in establishing in para. 123 that:
when the Legislative Branch fails to abolish and/or adopt laws that are contrary to the American Convention, the Judiciary is bound to honor the obligation to respect rights as stated in Article 1(1) of the Convention, and consequently, it must refrain from enforcing any laws contrary to that Convention. When State agents or officials uphold a law that violates the Convention, the State is internationally liable under International Human Rights Law, inasmuch as every State is internationally responsible for the acts or omissions committed by any of its branches or bodies in violation of internationally protected rights, pursuant to Article 1(1) of the American Convention. 
 (Underlining added).

41. Thus, although “diffuse conventionality control” is exercised by all domestic judges, it has different degrees of intensity and application, according to "their respective competences and the corresponding procedural regulations." In principle,  all judges and courts are required to make an “interpretation” of the national standard in light of the Convention, its Additional Protocols (and possibly other treaties), as well as the case-law of the Inter-American Court, always using the interpretive rule of the pro homine principle in Article 29 of the Pact of San Jose. In this first degree of intensity, the judge will make an interpretation according to the conventional parameters and, therefore, will discard those interpretations that are not in conformity with the Convention or less effective as regards the enjoyment and protection of the respective right or freedom; in this sense, there is a parallel with the “compliant interpretation” of the Constitution made ​​by national courts, especially the constitutional judges. Secondly, and only if compliance of the domestic rule with the Convention cannot be achieved, “conventionality control” should be applied with greater intensity, either by suspending the norm in the specific case or by declaring it invalid with general effects, due to its non-compliance with the Convention, according to the respective competences of each national judge.

c) Conventionality control must be exercised “ex officio”: whether or not  invoked by the parties

42.  
This feature of “diffuse conventionality control” is a specification of the original doctrine. It was established in the Case of the Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru,
 two months after the Case of Almonacid Arellano v. Chile, and ever since then has been firmly upheld in the Inter-American Court’s case-law. It involves the possibility domestic judges exercising conventionality control, regardless of whether the parties invoked it. In fact, it complements the “diffuse” nature of that control. If the prior nature of “diffuse conventionality control” established the Inter-American Court’s intention that any judge, regardless of rank, grade or area of expertise had the “obligation” to exercise it (from where the term “diffuse control” comes), now that feature is further accentuated by specifying that it is an obligation that must be exercised "ex officio," which means that under any circumstance, judges must exercise this control, since “this function should not be exclusively limited by the expressions or actions of the plaintiffs in each specific case.”

43.
It is even possible that in the domestic jurisdiction there are appeals or measures of defense that are appropriate and efficient to combat the lack of or ineffective exercise of “diffuse conventionality control” by a judge (for example, through an appeal, cassation remedy, or motion of amparo), when such control has not been exercised ex officio. This is a new facet of the principle of iura novit curia principle (the judge knows the law and jurisprudence of the Convention).

d) Parameter of “diffuse conventionality control”: the “Conventionality Block”

44. 
In principle, the parameter of “diffuse conventionality control" by national judges (regardless of whether or not they carry out constitutionality control), is the Pact of San Jose and the case-law of the Inter-American Court which interprets it. The last part of the jurisprudential doctrine establishes:
“In this task, the judges and bodies linked to the administration of justice must take into account not only the (Pact of San Jose(, but also its interpretation by the Inter-American Court, the final interpreter of the American Convention.
 (Underlining added).

45. 
Nevertheless, the Inter-American Court’s own “jurisprudence” has gradually expanded the Inter-American corpus juris on human rights in order to lay the foundations for its rulings. It should not be overlooked that it is the Pact of San Jose itself that permits the inclusion “in this Convention’s protection system, other rights and freedoms recognized in accordance with Articles 76 and 77”, which has allowed for the approval of several “additional” Protocols to (the American Convention) and their interpretation by the Inter-American Court. The Pact also establishes as an interpretive norm that one cannot exclude or limit the effects of the American Declaration of the Rights and Duties of Man and “other international acts of the same nature."

46. 
Regarding this point, the thoughts expressed in the Concurring Opinion of Judge García Ramírez in the Case of the Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru are illustrative, specifically when analyzing the parameter of “conventionality control”:

In this case, when referring to “conventionality control” the Inter-American Court has considered the applicability and application of the American Convention on Human Rights, Pact of San Jose. However, the same function is deployed, for the same reasons, with regard to other instruments of a similar nature, which comprise the corpus juris contained in human rights conventions to which the State is a party: the Protocol of San Salvador, the Protocol to Abolish the Death Penalty, the Convention to Prevent and Punish Torture, the Convention of Belém do Pará on the Eradication of Violence against Women, the Convention on Forced Disappearance of Persons, etc. The idea is to ensure consistency between actions at the national level and the international commitments assumed by the State. (Underlining added).
47. 
The foregoing demonstrates that, in fact, the parameter of “diffuse conventionality control” not only includes the American Convention, but also its additional “Protocols,” as well as other international instruments that have been incorporated into the Inter-American corpus juris through the jurisprudence of the Inter-American Court. The purpose of its mandate, -as stated by the Inter-American Court in a recent ruling,- “is the application of the Convention and of other treaties that grant it jurisdiction”
 and, therefore, the interpretation of those treaties.
48. 
For the purposes of the parameter of “diffuse conventionality control”, the term “jurisprudence” should be understood to mean any interpretation by the Inter-American Court of the American Convention, its additional Protocols and other international instruments of the same nature that are incorporated into the Inter-American corpus juris, the Inter-American Court’s sphere of competence. It should not be forgotten “that human rights treaties are living instruments whose interpretation must consider the changes over time and present-day conditions.”
 Indeed, in Advisory Opinion OC-16/99, requested by the United Mexican States, on “The Right to Information on Consular Assistance within the Framework of the Guarantees of the Due Process of Law," the Inter-American Court established that: 

The corpus juris of international human rights law comprises a set of international instruments of varied content and juridical effects (treaties, conventions, resolutions and declarations).  Its dynamic evolution has had a positive impact on international law in affirming and building up the latter’s faculty for regulating relations between States and the human beings within their respective jurisdictions.  This Court, therefore, must adopt the proper approach to consider this question in the context of the evolution of the fundamental rights of the human person in contemporary international law.(Underlining added).
49. 
The “interpretations” of conventional provisions include not only those contained in judgments delivered in “contentious cases," but also interpretations made in other orders issued. 
 Therefore, they include interpretations contained in rulings on “provisional measures”; on “monitoring compliance with judgment”; or even on requests for “interpretation of judgment” under the terms of Article 67 of the Pact of San Jose. They should also include interpretations derived from the “advisory opinions” referred to in Article 64 of said Pact, precisely due to the fact that their objective is “the interpretation of this Convention or other treaties concerning the protection of human rights in the American States.”
 
50. 
In this way, a true "conventionality block” is built up as a parameter for exercising “diffuse conventionality control.” National judges must give consideration to this “block”, which requires them to continuously update the Inter-American Court’s case-law and promotes a “lively interaction” between the national and inter-American jurisdictions, with the ultimate goal of setting standards for the effective protection of human rights in our region.
51. 
The domestic judges, therefore, must apply conventional jurisprudence, including the case-law established in matters in which the State to which they belong is not a party, since what defines the development of the Inter-American Court’s jurisprudence is that Court’s interpretation of the inter-American corpus juris in order to create a standard in the region on its applicability and effectiveness.
 We consider this to be of the utmost importance for the sound understanding of “diffuse conventionality control”, since attempting to limit the obligatory nature of conventional jurisprudence only to cases in which the State has been a "material party" would be equivalent to nullifying the very essence of the American Convention by the national States who assumed its commitments upon signing and ratifying or acceding to it, and whose noncompliance produces international responsibility. 
52. 
Thus, the “regulatory force” of the American Convention extends to the interpretation made thereof by the Inter-American Court, as the “final interpreter" of the Pact in the Inter-American System for the Protection of Human Rights. The Inter-American Court’s interpretation of the provisions of the Convention, acquires the same efficacy as the latter, since “conventional rules” are really the result of the “conventional interpretation” undertaken by the Inter-American Court as an “autonomous judicial organ whose objective is the independent judicial application and interpretation” 
 of the Inter-American corpus juris. In other words, the result of the interpretation of the American Convention constitutes its jurisprudence; that is to say, “the standards derived from the ACHR, which enjoy the same (direct) effectiveness as that international treaty.”


e) Effects of “diffuse conventionality control”: retroactive where necessary to ensure full effectiveness of the right or freedom 

53. 
As noted in our analysis of the degrees of intensity of “diffuse conventionality control”, the outcome of the examination of compatibility between the national standard and the “conventionality block” involves “annulling” those interpretations that not in conformity with the Convention, or those which are less favorable; or, if this cannot be achieved, the consequence would be to “invalidate” the national standard, either in a specific case or with general effects, declaring it invalid in accordance with the judge's authority to carry out said control.

54. 
The foregoing is more complicated when national regulations only allow the general announcement of the standard for the future (ex nunc effect) and not in the past (ex tunc), as it seems that the intention of the Inter-American Court when it established the doctrine of “diffuse conventionality control” was that any standard not in conformity with the Convention lacks legal effect “from the outset.”
 This precedent was reiterated in subsequent cases, especially in cases regarding self-amnesty laws
 or in other circumstances. 
 However, this criterion has not been constantly upheld by the Inter-American Court and depends on the specific case. 

55. 
We believe that in the future, the Inter-American Court will need to define more precisely this sensitive issue of the temporality of the effects of national standards not in conformity with the Convention because its jurisprudence is not clear. It should not be forgotten that, in principle, any human rights violation must offer a comprehensive remedial effect and, consequently, this effect must reach back into the past, when required, in order to achieve that goal.
56. 
This is established in Article 63(1) of the American Convention, which states:

If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party. (Underlining added)

57. 
Although that provision refers to the attributes of the Inter-American Court, mutatis mutandis, it should be applied by domestic judges because they are also Inter-American judges when they carry out “diffuse conventionality control. And this means ensuring, as far as possible, the effective enjoyment of the right or freedom infringed. This leads to the affirmation that, in certain cases, the consequences of standards that do not conform to the Convention must be repaired, which can only be achieved by “revoking" these national standards from the outset, and not based on their non-application or a declaration of non-conformity with the Convention. In other words, retroactivity is necessary in some cases in order to achieve an adequate enjoyment or exercise of the relevant right or freedom. This affirmation is also consistent with the Inter-American Court’s case-law in its interpretation of Article 63(1) of the Pact of San Jose, which considers that any violation of an international obligation that has caused damage must be “appropriately” repaired. 
  This constitutes “one of the fundamental principles of contemporary international law on State responsibility.” 

f) Legal basis of “diffuse conventionality control”: the Pact of San Jose and the Vienna Convention on the Law of Treaties 

58. 
From the inception of the jurisprudential doctrine on this type of control, in the Case of Almonacid Arellano v. Chile,
 the following was established:

124.

(…) But when a State has ratified an international treaty such as the American Convention, its judges, as part of the State, are also bound by that treaty. This obliges them to ensure that the effects of the provisions embodied in the Convention are not impaired by the enforcement of laws which are contrary to its object and purpose, and which have had no legal effects from the outset. (…)
125. 
By the same token, the Court has established that “according to international law, the obligations that it imposes must be honored in good faith and domestic laws cannot be invoked to justify their violation.” This provision is embodied in Article 27 of the Vienna Convention on the Law of Treaties, 1969. (Underlining added).
59. 
The principles of international law relating to Good Faith and Effet Utile, which in turn involve the principle of Pacta Sunt Servanda, are the international foundations that ensure that States comply with international treaties, and have been constantly reiterated by the jurisprudence of the Inter-American Court in cases submitted to its jurisdiction, both in an advisory capacity, and in contentious cases. In Advisory Opinion 14/94, of December 9, 1994, on international responsibility for the promulgation and enforcement of laws in violation of the Convention,
 the Inter-American Court has established the interpretive scope of Articles 1
 and 2
 of the American Convention on Human Rights. It considered that the obligation to issue the necessary measures to make effective the rights and liberties enshrined in said instrument, includes an obligation not to issue measures when these lead to violations, and also to adapt existing non-conventional norms, based on the general principle of international law that obligations must be carried out in “good faith” and that domestic law must not be invoked as a reason for non-compliance. This principle has been upheld by international courts such as the Permanent Court of International Justice and the International Court of Justice, and is also contained in Articles 26
 and 27
 of the Vienna Convention on the Law of Treaties. 

60. 
The obligation to comply with conventional provisions applies to all national authorities and organs, regardless of whether they belong to the legislative, executive, or judicial branches of the State, which is accountable as a whole and assumes international responsibility for any breaches of international instruments it has signed. As stated by García Ramírez:

27.
For the purposes of the American Convention and the exercise of the contentious jurisdiction of the Inter-American Court, the State is considered integrally, as a whole.  Accordingly, responsibility is global, it involves the State as a whole and cannot be subject to the division of authority established in domestic law.  At the international level, it is not possible to divide the State, to bring before the Court only one or some of its organs, to grant them representation of the State in the proceeding – without this representation affecting the whole State – and excluding other organs from this conventional system of responsibility, leaving their actions outside the “conventionality control” which is implied by the jurisdiction of the international court. 
 (Underlining added).

61. 
Thus, the judges of the States Parties to the Convention are also required to comply with the provisions of the Convention and the doctrine of “diffuse conventionality control” facilitates their task of interpreting national provisions (including the constitutional text) to ensure these conform to the Inter-American corpus juris and not applying those that are in absolute contravention of the aforementioned “block of conventionality”. In this way, they prevent the State from being internationally responsible for violating international human rights commitments.
62. 
“Diffuse conventionality control" is also based on Article 29 of the Pact of San Jose, inasmuch as all the powers and organs of the States that have signed this international instrument, including judges and bodies that administer justice and perform judicial functions, are required, through their interpretations, to allow the broadest possible enjoyment and exercise of the rights and freedoms recognized in the Convention and its additional protocols (and in other international instruments under the aforementioned terms). 
 This, in turn, implies making restrictive interpretations whenever these treaties are being limited, always based on the jurisprudence of the Inter-American Court.
63. 
From Article 68(1) it is clear that States Parties to the Pact of San Jose “are committed to compliance with the Court’s decisions in all cases to which they are parties.” This cannot limit the task of ensuring that the Inter-American Court’s jurisprudence has “direct effectiveness” in all national States that have expressly recognized its jurisdiction, regardless of whether it concerns a matter in which they have not participated formally as a "material party.” Given that the Inter-American Court is the international judicial body of the Inter-American System for the Protection of Human Rights, whose essential function is to apply and interpret the Convention, its interpretations acquire the same degree of effectiveness as the text of the Convention. In other words, the conventional provisions which States must apply are the result of interpretations of the provisions of the Pact of San Jose (and its additional protocols, as well as other international instruments). The interpretations issued by the Inter-American Court have two purposes: (i) to ensure the Convention’s effectiveness in the particular case with subjective effects, and (ii) to establish general effectiveness with the effects of interpreted standards. Hence, the logic and necessity that the ruling - aside from being notified to the State party in the specific dispute - also be ”transmitted to the State Parties to the Convention,” 
 so that they have a full understanding of the Convention’s regulatory content derived from the interpretation of the Inter-American Court, as the “final interpreter” of the Inter-American corpus juris.
IV.  DIFFUSE CONVENTIONALITY CONTROL BY MEXICAN JUDGES

64. 
The abovementioned features of the jurisprudential doctrine of “diffuse conventionality control” apply to the Mexican judicial system. To date, this doctrine has been reiterated in four cases regarding complaints against the Mexican State: Rosendo Radilla Pacheco v. the United Mexican States (2009);
 Fernández Ortega et al. v. Mexico (2010);
 Rosendo Cantú et al. v. Mexico (2010);
 and Cabrera García and Montiel Flores v. Mexico (2010).

65. 
Given that the United Mexican States signed the American Convention on Human Rights (1981) and accepted the contentious jurisdiction of the Inter-American Court (1998), these international judgments are binding,
 and take on a “definitive and unappealable” character.
 Therefore, Mexico cannot invoke any domestic provision or jurisprudential principle as justification for not complying with the Convention, since international treaties are binding upon the States Parties and their provisions must be complied with, under the terms of Articles 26 and 27 of the Vienna Convention on the Law of Treaties,
 also signed by Mexico.

66. 
Thus, “diffuse conventionality control” means that all Mexican judges and organs linked to the administration of justice at all levels of the Judiciary, regardless of their rank, grade or area of expertise, are required, ex officio, to examine the compatibility between domestic actions and provisions and those of the American Convention on Human Rights, its Additional Protocols (and other international instruments), as well as the jurisprudence of the Inter-American Court, creating a “block of conventionality” under the terms analyzed.
 This is so because:

(…)it is not only the suppression or issue of domestic legal provisions that guarantee the rights contained in the American Convention, in accordance with the obligation established in Article 2 thereof. The State must also develop practices leading to the effective observance of the rights and freedoms enshrined in the Convention. Consequently, the existence of a provision does not, in itself, guarantee its effective application. It is necessary that the application of provisions or their interpretation, as jurisdictional practices and expressions of the State’s public order, be adapted to the objective pursued by Article 2 of the Convention. 
 In practical terms, the interpretation of Article 13 of the Mexican Constitution must be consistent with the constitutional and conventional principles of due process and access to justice contained in Article 8(1) of the American Convention and the relevant provisions of the Mexican Constitution. (Underlining and highlighting added).
67. 
In this sense, the judges or courts that carry out jurisdictional activities, whether at the local or federal level, must necessarily exercise “diffuse conventionality control” in order to ensure that their interpretations are in line with the Inter-American corpus juris. In the event of absolute incompatibility between a domestic provision and the conventional parameter, the former must be disregarded so that the latter may prevail, in order to guarantee the effectiveness of the right or freedom concerned. This also applies to local judges, in accordance with Article 133 of the Mexican Political Constitution, which states that:

This Constitution, the laws of the Congress of the Union, and all Treaties that are in accordance with it, entered into and to be entered into by the President with the approval of the Senate, shall be the Supreme Law of the entire Union. Judges in every State shall adhere to said Constitution, laws and treaties, notwithstanding any contradictory provisions that may appear in the Constitutions or laws of the States. (Underlining added).
68. 
As is evident in the latter part of this constitutional provision, local judges apply "the Supreme Law of the Union" (which includes international treaties) when incompatibility exists with any other provision that does not form part of that “Supreme Law”. This means that local jurisdiction judges should go as far as to disregard any standards inconsistent with the provisions of the “constitutional block." In other words, it is the Constitution itself that empowers the judges of ordinary courts to exercise “diffuse constitutionality control” and therefore the American Convention on Human Rights can provide a valid parameter for control, not just the Constitution. Thus, as stated by the Inter-American Court, judges and organs linked to the administration of justice “should exercise not only constitutional control but also “conventionality control” ex officio between domestic standards and the American Convention, obviously within the framework of their competences and the corresponding procedural regulations.”

69. 
The final part of this provision is of special significance for the degree of intensity of “diffuse conventionality control” since judges must exercise it “within the framework of their respective competences and the corresponding procedural regulations.” As stated previously (See supra paras. 34 to 41), all judges must conduct this “control” and the degree of intensity will be determined by their competences and procedural regulations.  In principle, all Mexican judges must ensure that the national standard adheres to the principle of constitutionality and conventionality. Therefore, from the outset they must “interpret” the national standard in line with the Constitution and conventional parameters, which means opting for the most favorable interpretation for the use and exercise of fundamental rights and freedoms in application of the pro homine libertatis or favor libertatis principle enshrined in Article 29 of the Pact of San Jose, rejecting interpretations that are incompatible or less protective. Conversely, whenever rights and freedoms are restricted or limited, judges must use the strictest interpretation of that limitation. And only when it is not possible to arrive at a constitutional and conventional interpretation, should judges disregard the national provision or declare it invalid, according to the jurisdiction conferred by the Constitution and national laws on each judge, producing a greater degree of intensity in the “conventionality control.”
70. 
It should be noted that the Supreme Court of Justice has interpreted Article 133 of the Constitution to mean that (i) although international treaties indeed form part of the "Supreme Law of the Union" they rank below the Constitution; 
 and (ii) that local judges do not conduct “diffuse constitutionality control”. 
 The first interpretation is not considered a binding precedent, since it did not obtain the number of votes required, 
 and different interpretations have been rendered by other Mexican courts; 
 as to the second interpretation, although this jurisprudence is mandatory for all Mexican judges in terms of applicable standards, we believe it should be harmonized to ensure a greater development of “diffuse conventionality control” in light of Article 133 and of the four judgments issued so far by the Inter-American Court regarding the Mexican State, which have applied that doctrine. 
71. 
The foregoing criteria established by Mexico's highest court comprise “constitutional interpretations” that could eventually change, either through new insights or due to constitutional reforms. 

72. 
At present, two constitutional reform bills are being processed which are of major importance for human rights
 and amparo. 
 Both have been approved by the Senate and are pending approval by the Chamber of Deputies. If these should eventually be incorporated into constitutional text, will surely lead to “new thinking” in the Mexican Supreme Court regarding the interpretative criteria mentioned above. Regardless of its approval and of the “consultation process”  undertaken by the President of the Supreme Court during the plenary session held on May 26, 2010, regarding the Federal Judiciary’s compliance with the Judgment in the Case of Radilla Pacheco
, the fact is that in this particular international judgment, and in those related to the Cases of  Fernández Ortega, Rosendo Cantú, Montiel and Cabrera García and Flores, the Mexican judges (as organs of the Mexican State) have “direct” obligations that must be fulfilled "immediately" and "ex officio", as discussed below.
73. 
It should not be overlooked that the judgments delivered against the Mexican State emphasize that standards must be “interpreted” bearing in mind the objective pursued by Article 2 of the American Convention on Human Rights, namely, to “give effect” to the rights and freedoms enshrined in that instrument. This conventional provision establishes that “the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.” Thus, the phrase “or other measures" also includes “constitutional interpretations” that allow for rights to be applied with greater effectiveness and scope, in terms of the pro homine principle enshrined in Article 29 of the Pact of San Jose. This could lead to considerations to supersede the jurisprudential criteria established by the Plenary of the Supreme Court of Justice.
74. 
A Mexican Court considered that the pro homine principle is of “obligatory application,” because it is contemplated in international treaties that form part of the Supreme Law of the Union, under the terms of Article 133 of the Federal Constitution. This was established by the Fourth Collegiate Court on Administrative Matters of the First Circuit when it ruled in the direct amparo 202/2004, on October 20, 2004, producing thesis I.4º.A.464 A, with the following title and text:

PRO HOMINE PRINCIPLE: ITS APPLICATION IS OBLIGATORY.
The pro homine principle, which means that the legal interpretation should always seek the greatest benefit for the individual, that is, it should apply the most comprehensive standard or the broadest interpretation when addressing protected rights and, on the contrary, apply the most restricted standard or narrowest interpretation when an attempt is made to limit its exercise, is contemplated in Article 29 of the American Convention on Human Rights and Article 5 of the International Covenant on Civil and Political Rights, published in the Official Gazette of the Federation on May 7 and 20, 1981, respectively. However, since these treaties form part of the Supreme Law of the Union under Article 133 of the Constitution, it is clear that this principle must be applied on a mandatory basis. (Emphasis added). 

75. 

The “constitutional” and “legal” interpretations made by judges and organs that impart justice in Mexico at all levels, must be based not only on the international instruments to which the State of Mexico is a party, but also on the jurisprudence of the Inter-American Court. This is because it is the court of the Inter-American System for the Protection of Human Rights at the international level, whose jurisdiction is the application and interpretation of the American Convention. This body actually determines the content of the text of the Convention, in such a way that the interpreted provision acquires direct effectiveness in Mexico, since this State has signed the Convention and has accepted the jurisdiction of the Inter-American Court. As established in the Judgment in the Case of Cabrera García and Montiel Flores, which has prompted this Concurring Opinion (and which applies to the other three cases mentioned):

233. Therefore, as was established in the cases of Radilla Pacheco, Fernández Ortega and Rosendo Cantú, it is necessary that the constitutional and legislative interpretations concerning the criteria for the material and personal jurisdiction of the military courts in Mexico be adapted to the principles established in the case law of this Court, which have been reiterated in the present case
 and which apply to all human rights violations allegedly committed by members of the armed forces. This means that, regardless of any legislative reforms that the State should adopt in this case, based on the conventionality control, the judicial authorities must rule immediately and ex officio that the facts be heard by a natural judge, that is, by the ordinary criminal courts. 
 (Underlining added).

76. 
In using the expressions “immediately”
 and “ex officio,”
 the intention of the Inter-American Court is to ensure “direct” action by all Mexican judges to exercise “diffuse conventionality control” without the need for prior statements by any organ of the Mexican State and regardless of whether the parties requested it. On this matter the view of ad hoc Judge Roberto de Figueriedo Caldas is important:

5. For all States of the American Continent, which have willingly adopted it, the Convention is the equivalent of a supranational Constitution pertaining to Human Rights. All public institutions and national spheres, as well as the respective Federal, state and municipal legislatures of all adherent States are under obligation to respect and comply with it. (Underlining added).
77. 
Mexican judges must, on the one hand, conduct constitutional and legal interpretations that allow “the victims of human rights violations and their families to have the right to have those violations heard and addressed by a competent Court, according to due process of law and the right to a fair trial. The importance of the passive subject transcends the military sphere of action, since juridical rights associated with the ordinary regimen are involved”;
 consequently, “this conclusion applies not only to cases of torture, forced disappearance and rape, but to all human rights violations"
 (Underlining added). Thus, the obligation of the Mexican judges is “immediate” and “regardless of any legislative reforms that the State should adopt” (Amendment to Article 57 of the Code of Military Justice). This becomes more important when considering the text of Article 13 of the Mexican Federal Constitution, 
 a provision that the Inter-American Court deemed compliant with the Convention and, therefore, the interpretations of secondary legislation must be compliant with the Constitution and the American Convention:

In practical terms, as this Court has established, the interpretation of Article 13 of the Mexican Constitution must be consistent with the constitutional and conventional principles of due process and access to justice contained in Article 8(1) of the American Convention and the relevant provisions of the Mexican Constitution. 

78. 
Furthermore, it also requires the Mexican judges to always carry out “diffuse conventionality control”, not only for deciding in specific cases the criteria for the material and personal jurisdiction of the military courts mentioned in the judgments issued by the Inter-American Court, but in general in all matters within its jurisdiction, where the Inter-American Court makes interpretations of the inter-American corpus juris, given that this court is the final and definitive interpreter of the Pact of San Jose (objective aspect of the interpreted provision). 

79. 
Indeed, as noted previously (supra paras. 51, 52, and 63), the Inter-American Court’s jurisprudence has a “direct effect” on all States that have expressly accepted its jurisdiction, regardless of whether it concerns a matter in which they have not participated formally as a “material party.” This is due to the effects of the interpreted conventional provision, which produces “spillover effects” of conventional case-law and not only subjective efficacy for the protection of the rights or liberties in a particular case submitted to its jurisdiction. In this sense, conventional jurisprudence is not simply guidance, 
 but is also mandatory for Mexican judges (in its subjective and objective dimensions) and its effectiveness begins when international rulings are notified or transmitted to the Mexican State, under the terms of Article 69 the American Convention on Human Rights and regardless of the domestic procedure undertaken by the Mexican organs and authorities to coordinate its implementation and enforcement, as well as other acts carried out to make known and adopt the judgment and international jurisprudence.
80. 
Some Mexican courts have begun to exercise “diffuse conventionality control” in light of conventional jurisprudence. Indeed, the First Collegiate Court on Administrative and Labor Matters of the Eleventh Circuit, based in Morelia, Michoacán, when ruling on the direct amparo 1060/2008, on July 2, 2009 (months before the Judgment in the Case of Radilla Pacheco), referring to the Case of Almonacid Arellano v. Chile (2006), considered the following:

In that regard, it should be established that the local courts of the Mexican State should not limit themselves to applying only the local laws but are also required to apply the Constitution, treaties, or international conventions and the case-law of the Inter-American Court of Human Rights, among others, which requires them to exercise conventionality control between domestic and supranational legal provisions, as decided by the First Chamber of the Supreme Court when ruling on the direct amparo under review 908/2006, promoted by Nahum Ramos Yescas, at the session held on April 18, 2007, when it stated that:
"The concept of the best interest of the child has been interpreted by the Inter-American Court of Human Rights (whose jurisdiction the Mexican state accepted on March 24, 1981, upon ratifying the American Convention on Human Rights and whose standards, therefore are mandatory.”
(…)

Then, the First Chamber of the Supreme Court of Justice considered that, given that Mexico accepted the American Convention on Human Rights, it also accepted the interpretation of said Convention made by the Inter-American Court of Human Rights; consequently, this collegiate court considers that all State courts are required to exercise conventionality control to settle any matter submitted to their jurisdiction, as established by the Inter-American Court in its ruling in the case of Almonacid Arellano et al. v. Chile, in the judgment issued on September 26, 2006.
Thus, the domestic judicial organs are obliged to exercise 'conventionality control,' with respect to acts of authority, including general standards, in accordance with the powers conferred upon them by the codes to which they are subject and the provisions of international human rights law, to which they are bound through the signing or ratification of treaties or conventions by the President of the Republic. This seeks to ensure that domestic provisions conform to the State’s international commitments, which entail certain duties and recognize certain rights for individuals; such control is deposited in international-or supranational-courts, as well as in domestic courts, which are entrusted with the new regional justice system on human rights and have the additional obligation to adopt within their legal system, both the standards and the interpretations thereof, through policies and laws that ensure respect for human rights and their guarantees, which are expressed in their national constitutions, and of course in their international treaty commitments.
Consequently, it is necessary to establish that the authorities of the Mexican State have the ineludible obligation to observe and apply in their domestic jurisdictions-- as well as in the legislative sphere-- actions of any other nature to ensure respect for the rights and guarantees, not only of the Constitution and its domestic provisions but also of the international treaties to which Mexico is party and the interpretations of its provisions carried out by international bodies; this serves to confirm that all courts must carry out diffuse conventionality control, to settle the matters submitted to their jurisdiction.
(…)

This means that although - in principle - the Mexican courts and judges remain subject to the observance and application of domestic law, when the Mexican State has ratified an international treaty such as the American Convention, they, as part of the State apparatus, are also subject to it. Therefore, they are obligated to ensure that the effects of its provisions are not impaired by the application of laws contrary to its object and purpose, through the exercise of conventionality control between domestic legal provisions and the American Convention on Human Rights; and any interpretation of that Convention made by ​​the Court, as the final interpreter. (Emphasis added).
81. 
The above standard is reflected in Thesis XI.1º.A.T.47 K, with the following title and text:

CONVENTIONALITY CONTROL AT THE DOMESTIC LEVEL. MEXICAN COURTS ARE REQUIRED TO EXERCISE IT. 
In matters of human rights, the courts of the Mexican State should not limit themselves solely to applying local laws, but also the Constitution, and international treaties or conventions in accordance with the jurisprudence of any of the international courts that interpret treaties, pacts, conventions or agreements signed by Mexico. This requires them to exercise conventionality control between domestic and supranational legal standards, which implies abiding by and applying legislative and any other measures in their jurisdiction to ensure respect for the rights and guarantees, through policies and laws that protect them. (Emphasis added).
82. 
Likewise, the Fourth Collegiate Court  on Administrative Matters of the First Circuit, sitting in the Federal District, upon deciding the direct amparo 505/2009, on January 21, 2010, upheld the Thesis I.4º.A.91 K, with the following title and text:

CONVENTIONALITY CONTROL. MUST BE EXERCISED BY THE JUDGES OF THE MEXICAN STATE IN MATTERS SUBMITTED TO THEIR CONSIDERATION IN ORDER TO ENSURE THAT DOMESTIC LAWS DO NOT CONTRAVENE THE OBJECT AND PURPOSE OF THE AMERICAN CONVENTION ON HUMAN RIGHTS.
The Inter-American Court of Human Rights has issued standards in the sense that when a State, in this case Mexico, has ratified an international treaty such as the American Convention on Human Rights, its judges, as part of the State apparatus, must ensure that the provisions contained therein are not impaired or limited by domestic rules that contravene its object and purpose. Therefore, they must exercise "conventionality control" between the provisions of domestic law and the Convention itself, taking into account not only the treaty but also the interpretation thereof. This is important for the organs responsible for judicial functions, since they must try to suppress, at all times, practices that tend to deny or restrict the right of access to justice. (Underlining added).
83. 
The foregoing marks the beginning of the practice of “diffuse conventionality control" in the Mexican judicial system, in line with Inter-American conventional jurisprudence and with the examples of the high courts of Latin American countries, referred to in paras. 226 to 232 of the Judgment in the Case of Cabrera García and Montiel Flores v. Mexico, which prompts the present Concurring Opinion.
84. 
Finally, this trend is evident in recent legislative reforms, such as in the Constitution of the State of Sinaloa (2008). This local legal system establishes criteria for interpreting the fundamental rights and "their meaning is determined in accordance with international instruments incorporated into the Mexican legal system and which meet the criteria applicable to the international protection of human rights recognized by the Mexican State, especially the Inter-American Court of Human Rights.” 
 (Underlining added).
V. TOWARDS A IUS CONSTITUTIONALE COMMUNE IN THE AMERICAS

85. 
The interaction between international and constitutional law is ineludible and their “communicating vessels” are becoming closer. On the one hand, the "internationalization" of various categories existing within the domestic sphere of constitutional States is evident, especially with international human rights treaties and the creation of universal and regional systems of protection, with the aim of ensuring that States effectively apply these international instruments. There is a shift from traditional “constitutional guarantees” to "conventional guarantees”, a process that has developed to a higher degree with the judgments issued by the international courts.
86. 
The doctrine of “diffuse conventionality control” appears to have been adopted by the Inter-American Court in an evolving process of "internationalization”, which has influenced the practices of domestic high courts. (See supra para. 29). Moreover, since 2006, when the Inter-American Court began to “irradiate” its jurisprudence, thereby promoting the national acceptance of international standards in the States Party to the Convention, this "nationalization" or "constitutionalization" of International Human Rights Law has become deeper and more intense, as evidenced by the acceptance of this doctrine by the domestic high courts (see above paras. 28 and 30).
87.
In 2010, the Inter-American Court reiterated this doctrine in eight contentious cases, denoting its consolidation. Its elements and distinctive features will certainly continue to be carefully analyzed by the Inter-American and national judges. The doctrine does not seek to establish which body has the final word, but to encourage creative, responsible jurisprudential dialogue, committed to ensuring the effective application of fundamental rights. Domestic judges now become the first Inter-American judges. It is they who bear the greatest responsibility in harmonizing national legislation within the Inter-American parameters. The Inter-American Court must monitor this process and be fully aware of the standards developed in its jurisprudence, considering also the “national margin of discretion” enjoyed by States in interpreting the Inter-American corpus juris. 
 Much is expected from the Inter-American judges and, “the more they demand of themselves, the more they can demand, in turn, from the domestic courts." 

88. 
Ultimately, the significance of the new doctrine of “diffuse conventionality control” is such that the future of the Inter-American System of Human Rights will likely rest upon it and, in turn, will contribute to the constitutional and democratic development of nation-States in the region. The construction of an authentic “jurisprudential dialogue” between national and Inter-American judges will surely become the new jurisdictional standard for the effective application of human rights in the 21st century. There lies the future: a point of convergence in human rights for the establishment of a ius constitutionale commune in the Americas.
Eduardo Ferrer Mac-Gregor Poisot

Ad hoc Judge
Pablo Saavedra Alessandri
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� 	Case of Rosendo Radilla Pacheco v. United Mexican States. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 23, 2009. Series C No. 209, para. 339.
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� 	Xákmok Kásek Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of August 24, 2010. Series C No. 214, para. 311.
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� 	On the “interpretation pursuant” to the international pacts, see Caballero, José Luis, La incorporación de los tratados internacionales sobre derechos humanos en Mexico y España, [The incorporation of international treatises on human rights in Mexico and Spain], Mexico, Porrúa, 2009.
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�  	Thus, for example, the standards set by the European Court of Human Rights, international treaties, the universal system, the resolutions of the UN Committee on the recommendations of the Commission on Human Rights or reports of special rapporteurs of the OAS or UN, among others, may form part of its jurisprudence, provided that the IACHR's uses and endorses these in making its interpretation of the Inter-American corpus juris and to create the conventional standard interpreted as the Inter-American standard.
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� 	Ferrer Mac-Gregor, Eduardo, and Silva García, Fernando, “Homicidios de mujeres por razón de género. El Case of Campo Algodonero”, [Homicides of women for reasons of gender. The Case of the Cotton Fields]. in von Bogdandy, Armin, Ferrer Mac-Gregor, Eduardo, and Morales Antoniazzi, Mariela (coords.), La justicia constitucional y su internacionalización: ¿Hacia un Ius Constitutionale Commune en América Latina?, [Constitutional Justice and its Internationalization: Towards a Ius Constitutionale Commune in Latin America?] Mexico, UNAM-Max Planck Institut, 2010, tome II, pp. 259-333, in pp. 296-297.
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� 	For example, in the Case of La Cantúta v. Peru, supra note 16, para. 174: “In line with this view, the remaining dispute must be understood as part of the first set of measures that must be adopted to adapt domestic law to the Convention. In order to better understand the issue, it should be noted that the Court has found that, in Peru, the self-amnesty laws are ab initio incompatible with the Convention; that is, their mere enactment “constitutes per se a violation of the Convention” since it “overtly conflicts with the obligations assumed by a State Party” to such treaty. This is the rationale behind the Court’s ruling with general effects in the case of Barrios Altos. That is why its application by a state organ in a specific case, through subsequent statutory instruments or through its enforcement by state officers, constitutes a violation to the Convention. Moreover, in the Case of Gomes Lund et al. (“Guerrilha do Araguala”) v. Brazil, supra note 4, para. 106.





� 	For example, in the Case of Radilla Pacheco v. United Mexican States, supra note 19, para. 339; as well as the recent Case of Ibsen Cárdenas and Ibsen Peña v. Bolivia, supra note 24, para. 202.





� 	Cf., For example, Case of Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru, supra note 15, para. 128; Case of Indigenous Community Xármok Kásek v. Paraguay, supra note 21, para. 311; Case of Fernández Ortega et al. v. Mexico, supra note 22, para. 234; Rosendo Cantú et al. v. Mexico, supra note 23, para. 234; and Case of Vélez Loor v. Panama, supra note 25, para. 287.





� 	Cf. Case of Velásquez Rodríguez v. Honduras, supra note 5, para. 25; Case of Chitay Nech et al.. Preliminary Objections, Merits, Reparations and Costs. Judgment of May 25, 2010. Series C No. 212 para. 227; and Case of Manuel Cepeda Vargas. Preliminary Objections, Merits and Reparations. Judgment of May 26, 2010. Series C No. 213, para. 211.
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� 	Supra note 12, para. 125.





�  		Cf. International Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention (Arts. 1 and 2 of the American Convention on Human Rights). Advisory Opinion OC-14/94 of December 9, 1994. Series A No. 14





� 	“Article  1. Obligation to Respect Rights. 1. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.”





� 	“Article  2. Domestic Legal Effects. Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.”





� 	“Art. 26: Pacta sunt servanda. Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”


 


� 	“Art. 27. Internal law and observance of treatises. A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to Article  46.”





� 	Cf. para. 27 of his Concurring Opinion in the Case of Myrna Mack Chang v. Guatemala, supra note 11.





� 	Cf. supra para. 44 to 52 in his Concurring Opinion. 





� 	Art. 69 of the American Convention on Human Rights.





� 	Supra note 19, para. 338 to 342.





� 	Supra note 22, para. 233 to 238.





� 	Supra note 23, para. 218 to 223.





� 	Supra note 27, para. 225 to 235.





� 	Article  68 (1) of the American Convention on Human Rights: “The States Parties to the Convention undertake to comply with the judgment of the Court in any case to which they are parties.”





� 	Article  67 (1) of the American Convention on Human Rights: “The judgment of the Court shall be final and not subject to appeal. […]”





� 	See these standards supra notes 77 and 78.





� 	Regarding the “block of conventionality” as a parameter for “diffuse conventionality control,” see supra para. 44 to 52 of this Concurring Opinion. 





� 	Case of Rosendo Radilla Pacheco v, supra note 19, para. 338; Case of Fernández Ortega et al. v. Mexico, supra note 22, para. 233; and Case of Rosendo Cantú et al. v. Mexico, supra note 23, para. 218.





� 	Cf. Case of Castillo Petruzzi et al. v. Peru, supra note 72, para. 207; Case of Ximenes Lopes v. Brazil, supra note 13, para. 83, and Case of Almonacid Arellano et al. v. Chile, supra note 13, para. 118.





� 	This Article has only undergone one reform since the original text of 1917; this was in 1934, an it was published in the Official Gazette of the Federation on January 18, of that year. The courts have interpreted this concept and the Mexican doctrine in different ways, even in the Constitutions prior to that of 1917. On the different interpretative positions, See Carpizo, Jorge, “La interpretación del articulo  133 constitucional”, [Interpretation of Article 133 of the Constitution] in Boletín Mexicano de Derecho Comparado, Mexico [Mexican Bulletin of Comparative Law], IIJ-UNAM, núm. 4, 1969, pp. 3-32. 





� 	Case of Dismissed Congressional Employees (Aguado Alfaro et al.) v. Peru, supra note 15, para. 128.





� 	Thesis IX/2007, of the Plenary of the Supreme Court, whose rubric and text are: 


“INTERNATIONAL TREATIES ARE AN INTRINSIC PART OF THE SUPREME LAW OF THE UNION AND ARE RANKED ABOVE THE GENERAL, FEDERAL AND LOCAL LAWS. CONSTITUTIONAL INTERPRETATION OF ARTICLE 133. 


The systematic interpretation of Article 133 of the Constitution of the United Mexican States reveals the existence of a superior legal order, of a national character, integrated by the Federal Constitution, international treaties, and the general laws. Similarly, based on this interpretation, harmonized with the principles of international law dispersed in the constitutional text, as well as rules and basic premises of that law, it is concluded that international treaties are ranked below the Federal Constitution and above the general, federal and local laws, to the extent that the Mexican State when signing such treaties, in accordance with the provisions of the Vienna Convention on the Law of Treaties between States and International Organizations or among International Organizations, following the fundamental principle of customary international law "pacta sunt servanda" freely contracted obligations to the international community cannot be disregarded by invoking rules of law, a breach which is, moreover, implies international liability." (Underlining added). Published in the Semanario Judicial de la Federación y su Gaceta, Pleno, Tome XXV, April 2007, p.6.








� 	Jurisprudential Thesis 74/99, of the Plenary of the Supreme Court, whose rubric and text are: 


“DIFFUSE CONVENTIONALITY CONTROL OF GENERAL STANDARDS IS NOT AUTHORIZED BY ARTICLE  133 OF THE CONSTITUTION. 


The text of Article  133 of the Federal Constitution specifically states that “Judges in every State shall abide by the Constitution, its laws and treaties, notwithstanding any contradictory provisions that may appear in Constitutions or laws of the States.” This literal meaning was eventually adopted by the Supreme Court; however, the position held subsequently by this same High Court has been, predominantly, in another direction, taking into account a systematic interpretation of the precepts and principles that govern our Constitution. Indeed, the Supreme Court of Justice considers that Article 133 of the Constitution is not a source of constitutional control for authorities exercising jurisdictional functions over the actions of others, such as the laws emanating from the Congress itself, or of their own actions, allowing them to disregard some and not others, since that provision must be interpreted in light of the system established by the Constitution itself to that effect. "(Underlining added). Published in Semanario Judicial de la Federación y su Gaceta, Tome X, August 1999, p. 5.








� 	Under Article 192 of the Law of Amparo, resolutions shall constitute obligatory jurisprudence, provided that the decisions therein are supported by five consecutive applications, uninterrupted by a contradicting one, and with at least eight votes by judges of the Full Court. In the specific case, the matter was approved by a majority of six votes against five. 





� 	For example, Thesis XI.1º.A.T.45 K, whose heading and text are: 


“INTERNATIONAL TREATIES. CONFLICTS THAT ARISE IN RELATION TO HUMAN RIGHTS SHOULD BE ANALYZED AT THE CONSTITUTIONAL LEVEL. 


Treaties or conventions on human rights signed by the Mexican government must be placed at the level of the Constitution of the United Mexican States, because these instruments were designed as an extension of the provisions of Basic Law concerning human rights, inasmuch as these constitute the purpose and object of the institutions. Thus, the principles governing subjective public law must be adapted to the different purposes of the means of defense contemplated in the Constitution itself and, in accordance with Article 133 thereof, the Mexican authorities must respect them; therefore under no circumstances may they disregard these in acting within their jurisdiction." (Underlining added) Published in the Semanario Judicial de la Federación y su Gaceta, TCC, Tome XXXI, May 2010, p. 2079).





� 	The following aspects of this reform are especially relevant here: "Article 1. Everyone in the United Mexican States shall enjoy the rights recognized by this Constitution and international treaties on human rights to which the Mexican State is a party, as well as the guarantees for their protection, which cannot be restricted or suspended except in the cases and under the terms established by this Constitution. 


Human rights standards shall be interpreted in accordance with this Constitution and with the aforementioned international human rights treaties. 


All authorities, within the framework of their competences, have an obligation to promote, respect, protect, and guarantee human rights in accordance with the principles of universality, interdependence, indivisibility and progressiveness. Consequently, the State shall prevent, investigate, punish and repair violations of human rights under the terms established by law.” (Underlining added.) 








� 	Article 103, part I, of this reform notes: “Article 103. The Federal courts shall settle all disputes that arise: I. Regarding general rules, actions or omissions by the authorities that violate human rights and guarantees for their protection recognized under this Constitution, as well as by international treaties to which the Mexican State is a party.” (Underlining added).





� 	The “consultation process” corresponds to File 489/2010, the draft bill having been discussed by the Plenary of the Supreme Court on August 31, 2, 6, and 7 September 2010. The debate during those four days was of the utmost importance for the relationship between domestic and international human rights law, since it reflected positions for and against "diffuse conventionality control;" however, by a majority, it was decided to restrict the consultation to a statement about the possible involvement of the federal judicial power in implementing the ruling of the Inter-American Court of Human Rights in the “Case of Cabrera and Montiel Flores García.” Thus the matter was submitted to another Minister in order to define the specific obligations of the Federal Judiciary and how to apply these.





Significantly, in this "consultation process" the Supreme Court established, by a majority, the object of analysis, noting, inter alia, "it will be necessary to interpret the scope of reservations or interpretative declarations made ​​by the Mexican State, both in adhering to the American Convention [sic] on Human Rights and the Convention on Forced Disappearance of Persons, given the impact that such exceptions would have on the specific case, and other international disputes to which the United Mexican States could also be a party in the future. "(Underlining added).





� 	Published in Semanario Judicial de la Federación y su Gaceta, Ninth Period, TCC, Tome XXI, February 2005, p. 1744.





� 	Cf. Case of Radilla Pacheco v. United Mexican States, supra note 19, para. 340; Case of Fernández Ortega et al. v. Mexico, supra note 21, para. 237, and Case of Rosendo Cantú et al. v. Mexico, supra note 22, para. 220.





� 	Cf. Case of Fernández Ortega et al. v. Mexico, supra note 21, para. 237, and Case of Rosendo Cantú et al. v. Mexico, supra note 22, para. 220.





� 	“Without the interposition of other things” and “Now, forthwith, instantly” (Real Academia de la Lengua Española, 22nd edition).





� 	“As an imposition on private initiative, this refers to the spontaneous action or intervention by the judge in the process, without the need for a request or petition, or on the initiative of the judge without the request of a party.” Cf. Couture, Eduardo J., Legal Dictionary. Spanish and Latin, with translation into French, Italian, Portuguese, English, and German. 4th ed., corrected, updated and broadened by Ángel Landoni Sosa, Montevideo, Julio César Faira-Editor, 2010, p. 534.


				


� 	Para. 4 of the Concurring Opinion issued in the Case of Gomes Lund et al. (“GUERRILHA DO ARAGUAIA”) v. Brazil, supra note 4.





� 	Case of Radilla Pacheco v. United Mexican States, supra note 19, para. 275.





�  	Para. 198 of the Judgment of Case of Cabrera García and Montiel Flores v. Mexico, to which this Concurring Opinion refers, supra note 1.





� 	In this regard, the provision states: “Article 13. (…) the military jurisdiction subsists for crimes against and violations of military discipline, but the military courts may not, in any case and for any reason, extend their jurisdiction over persons outside the army. When a crime or lack of military law involves a civilian, the competent civil authority shall hear the case.”


 


� 	Case of Rosendo Cantú et al. v. Mexico, supra note 22, para. 218.


 


� 	Cf. Case of Radilla Pacheco v. United Mexican States, supra note 19, para. 338.





� 	See supra para. 63 and 75.





� 	See the Thesis I.7o.C.51 K, of the Seventh Collegiate Tribunal on Civil Matters of the First Circuit, whose rubric and test are: 


“INTERNATIONAL JURISPRUDENCE: ITS GUIDANCE ON MATTERS OF HUMAN RIGHTS. 


Once incorporated into the Supreme Law of the Union in the international treatises by Mexico, in matters of human rights, and given the recognition of the contentious jurisdiction of the Inter-American Court  of Human Rights, it is possible to invoke the jurisprudence of said international tribunal as guidance when interpreting and complying with the provisions of protection of the human rights.” (Underlining added). Published in the Semanario Judicial de la Federación y su Gaceta, TCC, Tome XXVIII, December 2008, p. 1052.





� 	Published in Semanario Judicial de la Federación y su Gaceta, Ninth Period , TCC, Tome XXXI, May 2010, p. 1932.





� 	Published in Semanario Judicial de la Federación y su Gaceta, Ninth Period , TCC, Tome XXXI, March 2010, p. 2927.





� 	Article 4 Bis C-II. The reform was published in the Federal State’s Official Gazette on May 26, 2008.





� 	Regarding this doctrine, Cf. García Roca, Javier, El margen de apreciación nacional en la interpretación del Convenio Europeo de Derechos Humanos: soberanía and integración, [The national margin of discretion in the European Convention on Human Rights: sovereignty and integration] Madrid, Civitas, 2010.





� 	Sagués, Néstor Pedro, “El “control de convencionalidad” como instrumento para la elaboración de un ius commune interamericano”, [Conventionality control” as an instrument for the formulation of the Inter-American ius commune] in La justicia constitucional y su internacionalización. ¿Hacia un Ius Constitutionale Commune en América Latina?, [The Constitutional Justice and its internalization. Towards an Ius Constitutionale Commune in Latin America] op. cit. supra note 66, tome II, pp. 449-468, in p. 467.
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