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concurring opinion of judge eduardo ferrer mac-gregor poisot

to the judgment of the inter-american court of human rights 

in the case of liakat ali alibux V. Suriname, of january 30, 2014

introduction
1. 
Essentially I concur with the decision in this case, wherein relevant inter-American standards were established, inter alia, on the scope of the right to freedom from ex post facto laws regarding regulations that govern procedure (Article 9 of the American Convention on Human Rights, hereinafter "American Convention" or "Pact of San Jose"), as well as the scope of the right to appeal the judgment to a higher court—article 8(2)(h)) of the Pact of San Jose—, when a criminal process is carried out in a single instance before highest judicial body in a domestic legal system.
2. 
I write this separate opinion, pursuant to the terms established in Article 66(2) of the American Convention,
 because I wish to highlight two aspects that I consider relevant to the inter-American system in its entirety, and that were not discussed in the Judgment on Preliminary Objections, Merits, Reparations and Costs in regard to the Case of Liakat Ali Alibux v. Suriname (hereinafter the "Judgment").
3. 
The first aspect is in regard to the first preliminary objection raised by the respondent State, on the lack of exhaustion of domestic remedies for the filing of the petition before the Inter-American Commission, on matters relating to substantial and functional consequences of the protection of the right to access to justice of the alleged victims before the Inter-American System, and also on the understanding of the principle of subsidiarity and complementarity that govern it, in light of the American Convention and its effet util.
4. 
The second aspect is in regard to a new dimension that has barely been explored in Inter-American jurisprudence on the right to judicial protection as an integrating element of the fundamental rights of national and conventional sources, established by Article 25 of the American Convention.
 Traditionally, the Inter-American Court of Human Rights ("Inter-American Court of HR" or "Inter-American Court") has widely developed in its jurisprudence the dimension of the obligation to guarantee access to a judicial remedy that is effective, adequate, prompt and simple considering any recourse or as a challenge as a dimension of the right of access to justice in general.
5. 
However, there is a particular dimension, which to my understanding is of great substantive importance to the protection of rights, which is expressly provided in Article 25(1) of the Pact of San José itself, on the need for the existence of "a simple and prompt recourse" or “any other effective recourse” for "protection [of the person] against acts that violate the fundamental rights granted by the constitution, or the laws of the State or by this Convention.” The right to judicial protection that protects fundamental rights of a national or conventional nature is an integral element of the rights for the protection of these at the national level, having a significant effect on the control model of constitutionality and control for conformity with the Convention taken by States and its effectiveness. For this reason, judicial protection should be given independent treatment in order to better understand its scope.
6.
In this sense, had the Inter-American Court developed this dimension of Article 25(1) of the American Convention, most likely it would have declared a violation of that provision autonomously, attempting not to subsume the consequences in the violation of Article 8(2)(h) as done in the Judgment
 declaring that the State did not violate Article 25, which in turn affects the reparations and just compensation to the victim,
 in terms of Article 63(1) of the Pact of San José.

7.
In this regard, it is true that there is interdependence and interrelation between the rights of the American Convention. In this case, particularly regarding the right to due process established in Article 8 (which the Pact of San José entitles "the Right to a Fair Trial") and the right to "judicial protection" established in Article 25, in that, in general, any recourse must be made with respect to the minimum guarantees of due process, and hence the interconnection between Articles 8 and 25, as established and developed by the Inter-American Court’s jurisprudence. However, it cannot be forgotten that every right in the Pact of San José was envisioned as an autonomous right, with their own dimension and scope, allowing individualized interpretive developments, adding to the understanding and configuration of the essential core of every right to achieve greater protection of persons through regional standards, while at the same time these developments contribute by clarifying State obligations in order for them to be respected.
8.
As such, I consider that in the case, the right to appeal the judgment to a higher court (Art. 8(2)(h)) could have been differentiated from the diverse right to a remedy that protects fundamental rights of national or conventional sources. This vision of the right to the guarantee of rights, as is literally laid down in Article 25 of the American Convention, plays the role of integrating the fundamental rights of national and conventional sources for their adequate protection in a model exercising control for conformity with the Convention. 
9.
In this case, the current Constitution of Suriname includes a Constitutional Court, which had not been established at the time of the facts (and which has still not been established), and thus the relevant recourses under its jurisdiction have not been developed, which obviously, generated legal uncertainty about the mechanism and the body that effectively protects the fundamental rights in regard to the proposals on constitutionality and control for conformity with the convention, which may have led the Inter-American Court to declare the failure to conform with the Convention by omission by violating Article 25 of the American Convention, in connection with Articles 1(1) and 2 thereof, given that the body and the recourses that constitutionally are necessary for the protection of fundamental rights of national and conventional sources were not established. And this is without acknowledging the powers and specific functions of the High Court of Justice of Suriname, which in this case did not protect the rights  established in the Convention that Mr. Alibux alleged had been violated, which warranted international intervention and protection. Also, there was no proper response in regard to the failure to conform to the Convention that was alleged by the victim, in that the mere reply of the High Court judges was that the judges could not implement an action that was not provided for in the legislation.
10. Under such circumstances, I will divide this opinion into two parts. The first part, concerning the preliminary objection filed by the State on the lack of exhaustion of domestic remedies at the time of filing the petition before the Commission (paragraphs 11 to 29). The second part will address the dimensions of the right to judicial protection under Article 25 of the American Convention, under the following headings: (i) Inter-American jurisprudence (para. 30-46); (ii) The difference between the right to judicial protection (Article 25) and the right to appeal the judgment to a higher court (Article 8(2)(h)) - (paras 47 to 68 ); (iii) the integrative dimension of the rights in light of Article. 25 of the American Convention (paras 69 to 94 ); (iv) The right to judicial protection in this case (paras 95 to 126); and (v) Conclusion: the right to the guarantee of rights, as integrating dimension of fundamental rights (of national and conventional sources) in a model that exercises control for conformity with the Convention (paras 127 to 134).
FIRST PART
ON THE FILING OF THE PETITION BEFORE THE INTER-AMERICAN COMMISSION AND THE RULE OF EXHAUSTION OF DOMESTIC REMEDIES
11.
In the first of the three preliminary objections that were challenged, the State argued inter alia that the alleged victim did not exhaust domestic remedies at the time of filing the brief submitting the case before the Inter-American Commission, given that the judgment in the criminal process against him had not been rendered.

12. 
The brief submitting the case was received by the Commission on August 22, 2003, being that the final judgment issued by the High Court of Justice was issued on November 5, and it was not until April 18, 2005, that the Commission transmitted the pertinent parts of the petition of the alleged victim to the State. Moreover, the State argued as of July 18, 2005, that the case had been submitted prior to the adoption of a final decision on the merits from the High Court of Justice and that the Admissibility Report was issued on March 9, 2007.
 
13. 
The Inter-American Court dismissed the preliminary objection because it essentially considered that “the petitioner argued that the alleged violations to the right to appeal the conviction and the rule of freedom from ex post facto law before the High Court of Justice were unfavorably resolved by the Interlocutory Verdict of June 12, 2003 […] prior to submitting the petition to the Commission. Consequently, in the present case, the Court finds that, due to the absence of a mechanism by which to appeal the possible conviction, the issuance of said judgment was not a prerequisite for purposes of presenting the case before the Commission.”

14.
As such, I concur with the decision of the Inter-American Court in this case. Also, I consider it necessary to take into account the conventional norms that govern procedure before the Inter-American Commission, in order to properly interpret that procedure and for the purposes of the effet utile of the Inter-American human rights system as a whole.
15. 
Chapter VII of the American Convention establishes the organization, functions, jurisdiction, and procedure of the Inter-American Commission in regard to the rights recognized therein. In Section 3, on the Jurisdiction of the Commission, Article 46(1) states: 
Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements:
a) that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law;
[…]
16. 
By way of a literal interpretation of the norm, stemming from the ordinary meaning of its terms,
 it can be inferred that the assessment made by the Inter-American Commission on the exhaustion of domestic remedies occurs in the determination of admissibility.

17. 
It is necessary to distinguish between three procedural stages, namely: a) the filing of the initial petition b) its initial assessment, through a preliminary examination (prima facie), and if appropriate, the transfer of the relevant parts of the petition to the respondent State, and c) the admission of the case, if considered relevant, before the inter-American system, through the adoption of the Report on Admissibility.
18.
In this regard, the Order of Preliminary Objections in the case of Castillo Petruzzi and others v. Peru, the Inter-American Court noted that “the receipt of the complaint, which derives from an act of the complainant, should not be confused with its admission and processing, which are accomplished by specific acts of the Commission itself, such as the decision to admit the complaint and, when appropriate, the notification of the State.”

19. 
It was necessary to interpret Article 46(1) in relation to the procedure in question; thus, while the inter-American system is subsidiary and complementary, the integrative nature of the system requires that a distinction be established between the time in which the initial petition is filed by the petitioner, and the preliminary inquiry (initial processing) which the Inter-American Commission carries out in response to the petition.
 In the latter procedural stage, the admissibility is assessed of the relevant parts that are to be forwarded to the State, after a preliminary study of the admissibility requirements is carried out. That is, if the petition is not "manifestly unfounded," the Commission decides to pursue the matter and inform the State of that decision, which does not mean that the case is admissible for the purposes of Articles 46 or 47 of the American Convention.
20. 
The State, once the petition has been forwarded, must specify, if applicable, the domestic remedies that have not yet been exhausted, and show that these remedies were available and were adequate, appropriate and effective,
 which has been reiterated in the jurisprudence of the Inter-American Court. Once the petition has been forwarded to the State, the adversarial proceedings begins, and it is at that stage where the Inter-American Commission –always respecting the procedural fairness and adequate protection of the parties— is able to assess the merits of the petition and, if applicable, the admissibility or inadmissibility of the petition as provided in Articles 46 or 47 of the American Convention. Otherwise, upon receiving the petition, that is, before processing it or beginning the initial assessment of the petition, the Commission would be required to verify with complete certainty whether in each situation the domestic remedies have been exhausted and assess the laws of each State to determine whether there might be other possible remedies to be exhausted and whether they are effective, which the Inter-American Court has consistently held, is a responsibility of the State.
 In this regard, the Inter-American Court has established that:

First, the Court has pointed out that the matter of the failure to exhaust remedies is one of pure admissibility and that the State which alleges it must express which domestic remedies should be exhausted, as well as prove the effectiveness thereof. Second, for the objection of failure to exhaust the domestic remedies to be held timely, it should be filed at the admissibility stage of the proceeding before the Commission, that is, before any consideration of the merits of the case; otherwise, the State is assumed to have waived constructively its right to resort to it. Third, the respondent State may waive, either expressly or tacitly, the right to raise an objection for failure to exhaust the domestic remedies.
 (Underlining added)
21. 
Indeed, it has been consistently held by the Inter-American Court that an objection to the exercise of its jurisdiction based on the alleged failure to exhaust domestic remedies must be filed at the appropriate procedural moment,
 that is, during the first stages of the admissibility procedure carried out before the Commission,
 and thus it is understood that after that opportune procedural moment, the principle of legal estoppel comes into effect;
 in addition it befalls upon the State, upon arguing the non-exhaustion of domestic remedies, to note which remedies have not been exhausted and their effectiveness.
 The Inter-American Court has held that the interpretation given to Article 46(1) of the American Convention for more than two decades is in conformity with international law.
 The Inter-American Court has held that the interpretation it has given to article 46.1.a of the American Convention for more than two decades is in conformity with international law.
22.
In this case, we must distinguish between three stages, namely: (i) receipt of the initial petition of the victim before the Commission (August 22, 2003); (ii) the submission of the relevant parts of the initial petition to the State (April 18, 2005); and (iii) the Commission’s Report on Admissibility (March 9, 2007). The Inter-American Court, in its judgment, considered it reasonable that the petitioner not wait until the issuance of the judgment of the High Court of Justice of Suriname, being that an adequate remedy to challenge said decision did not exist and that the victim’s objections had already been rejected by Interlocutory Resolution of the High Court of Justice of June 12, 2003.
 If the Commission had determined the non-exhaustion of domestic remedies prima facie —using the moment when the petition was filed as the point at which the question of exhaustion would be evaluated — it would have forgone the opportunity to evaluate the situation, one which warranted waiting for the issuance of the judgment and subsequently transmitting the case to the State. It must not be overlooked, as stated in this Judgment, and following the jurisprudence of the Inter-American Court itself,
 that “it is not the duty of the Court, or the Commission, to identify ex officio the domestic remedies that have not yet been exhausted. The Court emphasizes that it is not up to the international bodies to remedy the imprecision in the State’s arguments.”

23.
It is true that the principle of prior exhaustion of domestic remedies is designed in the interest of the State, because it seeks to exempt the latter from responding before an international body for acts that are attributed to it, before it has had the opportunity to remedy them by its own means.
 The foregoing is established in the preamble of the American Convention which establishes that international protection is “reinforcing or complementing the protection provided by the domestic law of the American states.” However, as noted, in general, it is with the transfer of the petition to the State, that adversarial stage begins and the State’s ability to file preliminary objections takes effect, and the admissibility stage begins, wherein equality before the law and adequate defense must be guaranteed at all times, in particular in regard to each of the actions and subsequent briefs.
24. 
Now, in my understanding, the principle of prior exhaustion of domestic remedies is not only established as being in the interest of the State –pursuant to the line of cases rendered by the Inter-American Court since its first contentious cases--; this principle also implies, in turn, a right of the alleged victims to effective legal remedies pursuant to Article 25 of the Pact of San José designed to protect fundamental rights in domestic courts, before the international protection is activated. In this way, this procedural requirement before the Commission, while acting in the interest of the State in that it releases it from having to respond before international institutions for the protection of human rights, it also implies an obligation of the State to provide proper and adequate remedies suitable for the effective protection of the rights within national courts and in accordance with the rules of due process in the manner provided by the American Convention, inasmuch as it permits national protection of fundamental rights more promptly than that protection which may be achieved in international forums.
25.
In this regard, it must be recalled, as the Inter-American Court has established, that  the State “is the main guarantor of the human rights of the individual, so that, if an act that violates the said rights occurs, it is the State itself that has the obligation to decide the matter at the domestic level […], before having to respond before international instances, such as the inter-American system, which derives from the subsidiary nature of the international proceedings in relation to the national systems that guarantee human rights”
. These ideas have also been incorporated in recent case law based on the opinion that all the authorities and bodies of a State Party to the Convention have the obligation to ensure “control for conformity with the Convention.”

26.
In addition, the provision of Article 46 of the American Convention must be interpreted in accordance with Article 29(a) thereof, which establishes that “no provision” of the Pact of San José can be interpreted in the sense that it “[…]suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein.” This means that the inter-American system should be the functional and effective protector of human rights, and thus it is not reasonable to state that if the requirement of exhaustion of domestic remedies was reached during the course of the original proceedings before the Commission, before the adoption of Report on Admissibility, or even before the State receive the petition, once it goes before the Inter-American Court, the Court shall decide whether to fully or partially admit the case, notwithstanding the existence of alleged violations. This standard would obviously be contrary to an interpretation that is favorable in regard to the alleged victim, and thus, contrary to the principle pro persona, highlighting that the right of access to justice is at stake—in the broad sense. Similarly, a stance of this nature would lead to a lack of acknowledgment of the need for the prevalence of substantial over procedural rights.
27.
In the same sense and in accordance to a systematic interpretation of the Inter-American System, a restrictive stance such as the consideration that the exhaustion of domestic remedies must be made as of the filing of the initial petition, would affect its functionality and its effet util. Even more so when Article 44 of the American Convention grants the possibility that "[a]ny person or group of persons, or any nongovernmental entity […] may lodge petitions with the Commission containing denunciations or complaints of violation of this Convention by a State Party.” In this sense, and in view of the effective protection of Human Rights, the American Convention did not intend to require arduous requirements in order to file a petition before the System, which would have required legal assistance with knowledge of the domestic and international jurisdiction. On the contrary, given the initial proceedings before the Inter-American Commission, it is reasonable that, if the petition is not “manifestly inadmissible,” it duly assesses the initial petition, by way of a preliminary assessment, and if necessary, send it to the State in order for the State to respond. As such, the Commission may, where appropriate, assess the positions of the parties regarding the exhaustion of domestic remedies, ensuring at all times the adversarial nature, equality of the parties, and the adequate defense, in order to determine, within a reasonable period,
 the admissibility of the petition, by way of the adoption of the Report on Admissibility.
28.
It should be noted that the European Court of Human Rights also has not considered that the exhaustion of domestic remedies is necessary at the time of the filing of the petition. Indeed, the Strasbourg Tribunal has held that this exhaustion can be achieved shortly after the presentation of the petition, but before the admissibility is determined.
 This standard was also shared, at the time, by the same Tribunal in the operations stage before the European Commission of Human Rights, before the entry into force of Protocol 11 to the European Convention for the Protection of Fundamental Rights and Freedoms.
 In this sense, the similarity of the provisions of the American Convention (Art. 46(1))
 and the European Convention (Article 35(1))
 on Human Rights should be noted; moreover, the differences and functional realities between the two systems of protection must be considered, since the Inter-American System has a Commission which acts as an initial instance, which is the channel through which the Convention gives the individual the right to move forward with an initial impetus that gets the wheels spinning before the international system of protection of human rights, a procedure that must be exhausted.
 The dynamics and reality of the operation of the Inter-American Commission has meant that, to date, relatively few cases before the Inter-American Tribunal continue to be filed.
29.
In conclusion, in accordance with Article 46(1)(a) of the American Convention, which provides that “[a]dmission by the Commission of a petition […] shall be subject to the following requirement[…] that the remedies under domestic law have been pursued and exhausted,” it is relevant to consider that the initial petition, if it is not manifestly inadmissible at the time of the preliminary assessment, it may be subject to the objections of the parties, including the exhaustion of domestic remedies (and at all times the procedural equality and adequate defense must be respected); thus the exhaustion of those remedies must be verified and updated in a definitive manner up until the Commission renders a decision, within a reasonable period, on the admissibility of the petition, that is, when the Report on Admissibility is issued or when declared inadmissible.
SECOND PART
THE DIMENSIONS OF THE RIGHT TO JUDICIAL PROTECTION (ARTICLE 25 OF THE AMERICAN CONVENTION) 
I. THE JURISPRUDENCE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS
A) The right to guarantee access to a judicial remedy that is effective, adequate, prompt, and simple 
30.
Article 25(1) of the American Convention guarantees the existence of a simple, prompt, and effective remedy before a competent court or tribunal.
 The Inter-American Court has established that, in accordance with the Pact of San José, States Parties are obliged to provide effective judicial remedies to victims of human rights violations (Art. 25),
 remedies that must be substantiated in accordance with the rules of due process of law (Article 8(1)),
 all within the general obligation, responsibility of the States, to guarantee the free and full exercise of the rights recognized by the Pact of San José to all persons under its jurisdiction (Article 1(1)).

31.
The effectiveness means that, in addition to the formal existence of remedies, these provide results or responses to the violations established in either the American Convention, the Constitution, or in the legislation.
 That is, the Inter-American Court has established that for an effective remedy to exist, it is not enough that it be established by the Constitution or in legislation or that it be formally recognized, but rather it is required that it be truly effective in establishing whether there has been a violation of human rights and that it provide a means to remedy the violation. Those remedies that, due to the general conditions of the country or even the particular circumstances of a given case, are illusory cannot be considered effective.

32. 
 The Inter-American Court has also noted that, under the terms of Article 25 of the American Convention, two specific State obligations can be identified. First, establish by law and ensure proper implementation of effective remedies before the competent authorities, which protect all persons within its jurisdiction from acts that violate their fundamental rights or that determine the rights and obligations thereof. Second, guarantee the means to implement the respective decisions and final judgments issued by the competent authorities,
 so that the rights that are declared or recognized are effectively protected.
33. 
The right established in Article 25 is closely linked to the general obligation established in Article 1(1) of the American Convention, as it attributes protective functions to the domestic law of the States Parties.
 In view of the aforementioned, the State has a responsibility not only to design and adopt into law an effective remedy, but also to guarantee the proper application of that remedy by its judicial authorities.
 The process should lead to the materialization of the protection of the right recognized in the judicial ruling in the proper application of the ruling.
 Therefore, the effectiveness of judgments and judicial decisions depends on their implementation. Otherwise, the denial of the right is implied.
 This implies, in accordance with Article 25(2)(b)) of the American Convention, that States commit themselves to develop the possibilities of judicial remedy.
 As a consequence of the aforementioned, the lack of effective domestic remedies renders a person in a state of defenseless.

34.
The Inter-American Court has held that the meaning of the protection afforded by Article 25 of the Pact of San José is based on the real possibility of accessing a judicial remedy so that the competent authorities can issue a binding decision that determines whether there has been a violation of any rights that the person claims to have, and if a violation is established, that the remedy be useful in reestablishing the individual in the enjoyment of his right and providing reparation. It would be unreasonable to establish said judicial guarantee if people would be required to know in advance whether their situation would be covered by the court under the protection of a specific law.
 It is for this reason that the Inter-American Court does not evaluate the effectiveness of the remedies filed in regard to a possible favorable decision in the interests of the alleged victim.

35.
In view of the foregoing, regardless of whether the judicial authorities declared the claim of the individual that files a remedy unfounded because it was not covered by norms that were invoked or a violation of the allegedly violated right was not found, the State is obliged to provide effective remedies that enable people to challenge those acts by the authorities that they deem to be in breach of human rights under the American Convention, the Constitution or legislation. In the Case of Castañeda, the Inter-American Court concluded that Article 25 of the Pact of San José establishes the right to judicial protection of rights, which can be violated irrespective of whether or not there has been a violation of the right claimed or that the situation on which it was based fell within the sphere of application of the right invoked.

36. 
It is important to note that the Inter-American Court has established that in all domestic legal systems there are multiple remedies, but not all are applicable under all circumstances. If in a specific case the remedy is not appropriate, it is thereby evident that it cannot be exhausted.
 The foregoing, without detriment to the possibility that all available remedies within domestic law may, in certain circumstances, satisfy in a collective manner the requirements established in Articles 8 and 25 of the American Convention, even if none of them, individually, fulfill those provisions in a comprehensive manner.

37.
The Inter-American Court has established that the remedy of amparo due to its nature is a “simple and prompt remedy designed for the protection of all of the rights recognized by the constitutions and laws of the States Parties and by the Convention.”
 Moreover, it also considered that such a remedy falls within the scope of Article 25 of the Pact of San José, and thus it has to meet several requirements, including adequacy and effectiveness.
 However, the Inter-American Court has considered that it is not in itself incompatible with the American Convention that a State limit its remedy of amparo to specific matters, as long as it provides another remedy of similar nature and scope for those same human rights that are not governed by the jurisdiction of amparo.
 In any case, what matters is that the legal remedy be suitable to combat the violation, and that its implementation by the competent authority be effective,
 as everyone should have access to a simple and prompt remedy before competent courts or tribunals that protect their fundamental rights.

38.
At times it has been interpreted that the effective remedy of which the Inter-American Court speaks, can be offered within criminal proceedings, particularly in cases of serious human rights violations. Thus, the Inter-American Court has established that victims of human rights violations, or their next of kin, should have ample opportunities to be heard and carry out their respective processes, which in the Court's opinion may include both clarification of the facts and punishment of those responsible, as well as due reparation.

39.
The Inter-American Court has also understood that for a criminal investigation to constitute an effective remedy that ensures the right of access to justice for the alleged victims, and guarantees the rights that were affected, it must be carried out in a serious manner and not as a mere formality preordained to be ineffective; it must have a purpose and be assumed by the States as a legal obligation in itself and not as a measure taken by private interests that depends upon the initiative of the victim or his or her next of kin or the private provision of evidentiary elements.
 Similarly, the Inter-American Court in certain circumstances has examined the effectiveness of appeals filed within the administrative jurisdiction.
 In such cases, it has been analyzed whether the decisions therein have effectively contributed to put an end to a situation that violates rights, to ensure non-repetition of the wrongful acts, and to ensure the free and full exercise of the rights protected by the American Convention.

40.
Thus, the right of access to justice must ensure, within a reasonable period, the right of the alleged victims or their next of kin that everything be done for them to know the truth of what happened and investigate, prosecute, and where applicable, punish those responsible.

41.
The Inter-American Court has held since its Advisory Opinion OC-9/87 that for a remedy to be effective,  “it must be truly effective in establishing whether there has been a violation of human rights and in providing redress.” 
 It is clear that the remedy will not be truly effective if it is not resolved within a period that allows for protection from the violation that is claimed.
 As such, it follows that the remedy must be prompt.
42.
In an important part of the jurisprudence of the Inter-American Court itself, it was determined that Article 8 together with Article 25 of the American Convention affirms the right of access to justice.
 As such, the Inter-American Court determined that Article 8(1) of the Pact of San José has a direct relation to Article 25 in relation to Article 1(1), both of the same treaty, which ensures everyone a prompt and simple remedy to obtain, among other results, that those who are responsible for human rights violations be prosecuted and that reparation to those who suffered harm is provided.
 As stated by the Inter-American Court, Article 25 “is one of the fundamental pillars not only of the American Convention, but of the very rule of law in a democratic society in the terms of the Convention,” since it contributes decisively to ensure access to justice.
 In the Case of La Cantuta, the Inter-American Court determined that access to justice constitutes a peremptory norm of International Law (jus cogens) and, as such, generates erga omnes obligations for States to adopt the measures necessary to avoid leaving such violations unpunished, whether exercising their jurisdiction to apply domestic law and International Law to prosecute and, if applicable, punish those responsible for such acts, or collaborating with other States aiming in that direction, in what constitutes “a collective guarantee mechanism.”

43.
Finally, recently, the Inter-American Court has determined that this remedy must provide means to an adequate judicial review. This occurs when the judicial body reviews all submissions and arguments submitted to it concerning the contested decision or act, without declining jurisdiction to resolve or determine the facts. By contrast, it has noted that there is no judicial review if the court is unable to determine the primary purpose of the dispute, as may occur in cases where it is considered limited by the factual or legal determinations carried out by another body that would have rendered a final decision in the case.

B) The right to judicial protection against acts that violate the fundamental rights recognized by the Constitutional, legislation, or the Convention
44.
An important aspect in the Inter-American Court is the fact that Article 25(1) of the Pact of San José has established, in broad terms, that the court proceedings must not only protect and guarantee the respect of the rights established in the Convention, but also of those that are recognized by the Constitution or by legislation.
 This clearly is linked to Article 29(b) of the Pact of San José, according to which minimum guarantees are established that are susceptible to a broader application by other provisions of a constitutional or national nature, which the American Convention makes its own when it grants them the same level of guarantee that it grants the rights it establishes—ideally, an effective, prompt, and simple remedy—; and, as a consequence, assuming as its own, the extension of those norms of greater protection that were once foreign to it.
45. 
In the Advisory Opinion 9/87, the Inter-American Court has established that the Pact of San José provides some evidence to clarify the fundamental characteristics that are to be had by the guarantees of rights. In this respect, at that time, the Inter-American Court noted that the assessment must stem from the obligation in the American Convention of the States Parties to “respect the rights and freedoms recognized (in the Convention ) and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms” pursuant to the provisions of Article 1(1) of the American Convention. From this general obligation is derived the right of every person, set out in Article 25(1), “to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention.”

46.
Thus, it is in this manner that Article 25(1) of the Pact of San Jose provides that the guarantee established therein applies not only to the rights contained in the American Convention, but also to those that are recognized by the Constitution or by law.
 While this standard at the time was applied in this Advisory Opinion when interpreting what rights that are not subject to derogation in a state of emergency, since then, on rare occasion has this standard been used by the Inter-American Court and has not been developed in regard to all possible implications.
II. THE DIFFERENCE BETWEEN THE RIGHT TO JUDICIAL PROTECTION (ARTICLE 25) AND THE RIGHT TO APPEAL THE JUDGMENT TO A HIGHER COURT (ARTICLE 8(2)(H))
A) The scope of the right to appeal the judgment to a higher court (Article 8(2)(h) of the American Convention)
47. 
Article 8(2) of the American Convention provides for the protection of basic guarantees (in reality, the rights that constitute due process of law) in favor of “[e]very person accused of a criminal offense.” In the last paragraph in which it sets forth these rights, subsection (h), it protects the “right to appeal the judgment to a higher court.” The Inter-American Court understands that Article 8(2) refers, in general terms, to the minimum guarantees of a person who is subject to an investigation and criminal proceedings. These minimum guarantees must be protected within the context of the various stages of criminal proceedings, which encompass the investigation, accusation, prosecution, and conviction.

48. 
Since the case of Herrera Ulloa, the Inter-American Court has considered that the right to appeal a judgment is an essential guarantee that must be respected as part of due process of law, so that a party may turn to a different and higher court for revision of a judgment that was unfavorable to that party’s interests.
 This is why the Court has determined that the right to file an appeal against a judgment must be guaranteed before the judgment becomes res judicata, because the aim is to protect the right of defense by creating a remedy to prevent a flawed ruling, containing errors that are to the detriment of a person’s interests, from becoming final.
 
49. 
Therefore, the right to review by a higher court, expressed by means of the complete review of the conviction, ratifies the grounds and provides more credibility to the judicial acts of the State and, at the same time, offers more security and protection to the rights of the accused.

50. 
Similarly, the Inter-American Court has indicated that the right to appeal the judgment embodied in the Convention is not satisfied merely because there is a higher court than the one that tried and convicted the accused and to which the latter has or may have access. For a true review of the judgment, in the sense required by the American Convention, the higher court must have the jurisdictional authority to take up the specific case in question.  It is important to underscore the fact that from first to last instance, a criminal proceeding is a single proceeding in various stages,
 including the processing of the ordinary challenges filed against the judgment.

51. 
In accordance with the object and purpose of the American Convention, which is the effective protection of human rights,
 it must be understood that the remedy contemplated in Article 8(2)(h) of the foregoing treaty must be an ordinary, accessible, and effective remedy whereby a higher court or tribunal seeks to correct jurisdictional decisions that are not in keeping with the law.

52. 
The effectiveness of the remedy implies that it must seek to provide results or answers for the purpose for which it was conceived.
 Moreover, the remedy must be accessible; that is, it should not involve great complexities that render this right illusory.
 In this regard, the Court has considered that the formalities required for the appeal to be admitted should be minimal and should not constitute an obstacle to the remedy fulfilling its purpose of examining and resolving grievances argued by the appellant.

53. 
While States have a margin of discretion in regulating the exercise of that remedy, they may not establish restrictions or requirements that violate the very essence of the right to appeal a judgment.
 As such, the Inter-American Court has stated that it should be understood that, regardless of the regimen or system of appeals adopted by States Parties and of the name given to a means for challenging the conviction, in order for it to be effective, it must constitute an appropriate means for attempting to correct a wrongful conviction. This requires it to analyze questions of fact, evidence, and law upon which the contested judgment is based, since in judicial activity there is interdependence between the factual determinations and the application of law in such a way that an erroneous finding implies a wrong or improper application of law. Consequently, the reasons for which the remedy is admissible should allow for extensive control of the contested aspects of the sentence.

54. 
Furthermore, the Inter-American Court has considered that “the regulations that States develop in their respective systems of review, must ensure that an appeal against a conviction respects the minimum procedural guarantees that are relevant and necessary under Article 8 of the Convention to resolve grievances raised by the appellant, which does not necessarily imply a new trial […].”

55. 
The higher court or judge in charge of deciding the remedy filed against a criminal judgment has a special duty to protect the judicial guarantees and due process to which all parties to the criminal proceeding are entitled, in accordance with the principles governing that proceeding.
 Thus, this Court has indicated that the “possibility of ‘appealing the judgment’ must be accessible; the kind of complex formalities that would render this right illusory must not be required.”

56. 
“Regardless of the label [that is] given to the existing remedy to appeal a judgment, what matters is that the remedy guarantees a full review of the decision being challenged.”
 “In this respect, while States have a margin of discretion in regulating the exercise of that remedy, they may not establish restrictions or requirements that infringe upon the very essence of the right to appeal a judgment.”
 In the case of Barreto Leiva, the Inter-American Court established that even in the context of special judicial privileges for the prosecution of high-ranking government authorities, the State must allow the accused the possibility of appealing a condemnatory judgment.

57. 
In the case of Velez Loor, the Inter-American Tribunal also considered that a situation of factual impediment to ensure a real access to the right to appeal, as well a situation of lack of guarantees and judicial insecurity, may violate Article 8(2)(h).

58. 
Moreover, the Inter-American Court has further determined that the State Parties to the American Convention are obligated to, in terms of Articles 1(1) and 2 thereof, to adapt their domestic law in accordance with the parameters established in conjunction to Article 8(2)(h) of such international instrument. The same holds true even where judges exercise control for conformity with the Convention in order to ensure the right to appeal a judgment pursuant to Article 8(2)(h) of the American Convention and this Court’s jurisprudence.

B) The differences between the rights provided in Articles 8(2)(h) (right to appeal the judgment to a higher court) and 25 (judicial protection)
59.
In the jurisprudence of the Inter-American Court, an increasing development of the right enshrined in Article 8(2)(h) of the American Convention can be observed. It is also possible to note that the independent analysis of this provision of the American Convention forms part of a jurisprudential era in which the Court has attempted to be much more specific in describing the content of each of the rights and clauses that are framed within Articles 8 and 25 of the American Convention. With this, the jurisprudence which originally encompassed the multiple and complex rights enshrined in Articles 8 and 25 of the American Convention on the general notion of the right of “access to justice sensu lato” has been enriched. In this manner, the Inter-American Court has increasingly delineated with more precision the fact that each of the rights contained in the Convention has its own sphere, meaning and scope.

60. 
As has already been mentioned, Article 25 of the Convention guarantees the existence of a simple, prompt, and effective remedy before a judge or competent tribunal.
 Owing to this, the State Parties are obliged to provide effective judicial remedies to the victims of human rights violations (Article 25),
 remedies that must be substantiated in accordance with the rules of due process of law (Article 8(1)),
 all within the general obligation of those same States to guarantee the free and full exercise of the rights recognized in the American Convention to all persons subject to their jurisdiction (Article 1(1)).
 The Inter-American Court has considered that the meaning of the protection granted by Article 25 of the Convention is the real possibility of access to a judicial remedy so that the competent authority, with jurisdiction to issue a binding decision, determines whether there has been a violation of a right claimed by the person filing the action, and that the remedy is useful to restitute to the interested party the enjoyment of his right and to repair it, if it finds there has been a violation.

61. 
On another note, Article 8(2)(h) of the American Convention refers to an essential guarantee that must be respected as part of due process of law, so that a party may turn to a different or higher court for revision of a judgment that was unfavorable to that party’s interests.
 For a true review of the judgment, in the sense required by the Convention, the higher court must have the jurisdictional authority to take up the particular case in question. This is part of a criminal proceeding, including the processing of the ordinary challenges filed against the judgment.

62. 
The parallels between the remedies provided for by both rights are, at times, evident, especially in the manner of substantiation. Both must be effective, accessible, and must respect the framework of due process of law set forth in Article 8(1) of the American Convention. Nevertheless, the right to judicial protection (Article 25) is broad and general, to protect the rights recognized by the Constitution, the laws of the State concerned, or the American Convention, while the other right (8(2)(h)) is limited to promoting the review of a decision within the context of a process which can include the determination of rights and obligations of both a criminal, as well as a civil, labor, fiscal, or any other nature.

63. 
To understand the difference between the two, it is also necessary to consider that those two recourses are not the only ones provided for in the American Convention; for instance, on another note, we have the recourse of pardon or clemency relied upon in the regulation of capital punishment established in Article 4(6) of the American Convention.
 Likewise, we have the remedy set forth in Article 7(6) of the foregoing international instrument, which provides for the right of individuals to recourse to a competent court in order for that court to decide, without delay, on the lawfulness of his arrest or detention, or even of the threat that his liberty will be deprived.

64. 
The distinction between each of the remedies in relation to the provisions of Article 25 of the American Convention has not always been clear. In fact, in the beginning of Inter-American jurisprudence, formulas combining remedies with Article 25 of the American Convention were accepted, as was the case with respect to Article 7(6) of said international instrument in regard to the writ of habeas corpus.
 However, the recent jurisprudential trend is clear in that it tends to separate and confine them to their specific domains of application. It should be noted that this task is still incomplete in various respects and, in many cases, it is very difficult to realize these differentiations with absolute precision due to the natural interaction or overlap of the substantive or qualifying rights, and to the different configurations of judicial remedies in each State against which the Inter-American Court is competent to hear cases.
65. 
With respect to the right to appeal the judgment to a higher court embodied in Article 8(2)(h), the Inter-American Court has consistently avoided, in any way, to confuse this recourse with the provisions of Article 25, which provides for the right to an effective legal remedy. In other words, the Inter-American Court has identified that the remedy enshrined in Article 25 of the American Convention is not the process of appeal (usually named that in domestic law) set forth in Article 8(2)(h) thereof.
66. 
For example, in the cases of Barreto Leiva
 and Mohamed,
 the Inter-American Court avoided declaring the violation of the right to judicial protection (Article 25) in relation to the right to appeal the judgment to a higher court. In these cases, the arguments of the parties with respect to a possible violation of Article 25 of the American Convention were closely linked to the inexistence of a remedy by which to enforce the right to appeal the judgment to a higher court.

67. 
Moreover, in the case of Velez Loor and in the recent case of Mendoza et al., although the standard in the above mentioned cases consisting of the non-declaration of a violation of Article 25 of the Pact of San José for the inexistence of a remedy by which to appeal the judgment to a higher court was ratified,
 the Inter-American Court did find other sorts of circumstances that had affected the right of Article 25 of the Convention in relation to the absence of an effective judicial remedy to enforce the right to consular assistance,
 and regarding the lack of due diligence in the investigations,
 respectively.
68. 
While the jurisprudence is consistent up to this point, and the difference between the remedies that are provided for both in Article 8(2)(h), as well as Article 25 of the American Convention, seem, at least, prima facie evident, there exists, undoubtedly, a gray area where these distinctions may not be as easy to realize, especially when you take into account the broad range of expectations that the recourse framed in Article 25 of the Convention can have, in comparison with the diverse claims that can be substantiated in domestic jurisdictions.
III. THE INTEGRATIVE DIMENSION OF THE RIGHTS IN LIGHT OF ARTICLE 25 OF THE AMERICAN CONVENTION 

A. The right to judicial protection as an integrative instrument of fundamental rights from both domestic sources and the Convention
69. 
Article 25(1) (judicial protection) of the American Convention states that “Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties.”
70. 
From its earliest jurisprudence, the Inter-American Court identified that the American Convention establishes the obligation that all State Parties undertake to “respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms” (Article 1(1)). From this general obligation comes the right provided for in Article 25(1) of every person “to a simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention.”
 Moreover, in addition to the formal existence of remedies, such effectiveness supposes that these provide results or responses to the violations of rights provided for in either the Convention, Constitution, or legislation.
71. 
Despite being cited by the Inter-American Court on multiple occasions, as is the case in the present Judgment,
 these criteria have not been sufficiently developed with respect to all of their implications, especially in regard to the fact that this recourse must protect the people against acts that violate their rights recognized not only by domestic legislation, but by the American Convention as well. Taking the provisions of Article 25 seriously would lead us to establish the obligation that effective judicial remedies be provided, and that these remedies monitor compliance not only with the laws, but also with the Constitution of the State concerned and the American Convention itself. This is what the right to the guarantee of fundamental rights is about.

72. 
In this scheme, through the substantive right to judicial protection,
 the law should provide for, and the courts effectuate, a recourse that takes into account the monitoring and controlling of compliance with the laws, the Constitution, and the treaties. In other words, the Inter-American Court has identified this with the duty to adopt the legislative and other type of measures to give effect to the right to judicial protection, and the duty of all authorities to exercise control for conformity with the Constitution and the Convention. 
73. 
In this sense, Article 25 of the American Convention possesses an integrative dimension of the sources of law (domestic and of the Convention) that serve as the basis for guaranteeing judicial protection. This normative integration can result, in turn, through the judicial institution responsible for implementing the recourse that has been put into action by the person who claims to have been the subject of a violation of human rights from various sources both domestic and international.
74. 
Nevertheless, this effort of normative integration between the provisions of domestic and Inter-American legislation can, and on occasion, must, be more widely recognized when there is a norm that might result more favorable to the individual.
75. 
Thus, Article 29(b) of the American Convention provides that “No provision of this Convention shall be interpreted as […] restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party.” This necessarily leads to the  approach regarding that in the domestic forum the integrative exercise of the rights must be broad and marked by the diverse international treatises of which each State is a Party. In some latitudes, this integration of norms –and of jurisprudence— has led to the understanding or recognition of the existence of “blocks of rights” or “blocks of constitutionality”
 or “parameter of constitutional regularity.”

76. 
In the jurisprudence of the Inter-American Court, the interpretative norm of Article 29 of the American Convention has been utilized in order to integrate the rights provided for in both the Convention, as well as in the constitutions and domestic laws.

77. 
The Inter-American Court has recognized that, in conformance with Article 29(b) of the American Convention – which precludes a restrictive interpretation of rights – an evolutionary interpretation of the American Convention, in relation to the international instruments on the protection of human rights, is evident,
 which, in turn, leads to the affirmation that human rights treaties are living instruments, whose interpretation must go hand in hand with evolving times and current living conditions
 The Inter-American Court has found that such an evolutionary interpretation is consistent with the general rules of interpretation set forth in Article 29 of the American Convention, as well those set forth in the Vienna Convention on the Law of Treatises.
 In this regard, when interpreting the American Convention, the alternative that is most favorable to protection of the rights enshrined in said treaty must always be chosen, based on the principle of the rule most favorable to the human being.

78. 
 Although the Inter-American Court, in its usual exercise, only has authority to apply the treaties of the Inter-American System over which it has jurisdiction, it is also common to find an integrative exercise of the rights when international standards are taken into account – at a strictly interpretative level – from the European or African systems, or the Universal Human Rights Systems.

79. 
For instance, in analyzing the content and scope of Article 21 of the American Convention in relation to the communal property of the members of indigenous communities, the Inter-American Court has taken into account Convention No. 169 of the ILO in the light of the general interpretation of rules established under Article 29 of the Convention, in order to construe the provisions of the aforementioned Article 21 in accordance with the evolution of the Inter-American system considering the development that has taken place regarding these matters in international human rights law.
 In another recent example, in a case on the rights of immigrants and refugees, the Inter-American Court considered
 that:
129.
In response to the special needs of protection for migrant persons and groups, this Court interprets and warrants substance to the rights recognized under the Convention, in accordance with the evolution of the international corpus juris applicable to the human rights of migrants.

     (…)
143.
In accordance with Article 29(b) of the Convention, in order to interpret and apply the norms of the Convention specifically in order to determine the scope of State obligations in relation to the facts of this case,
 the Court takes into account the important evolution of the regulations and principles of International Refugee Law, also established in the guidelines, standards and other authorized decisions of bodies such as the UNHCR.
 In this sense, although the obligations contained in Articles 1(1) and 2 of the Convention constitute the basis for determining a State's international responsibility for violations thereof,
 the Convention itself expressly refers to the rules of general International Law for its interpretation and application. 
 Thus, upon determining the compatibility of the actions and omissions of the State or of its norms, with the Convention or other treaties applicable to its jurisdiction, the Court can interpret the rights and obligations contained therein in light of other treaties and relevant norms. In this case, using the sources, principles, and standards of international refugee law and special applicable regulations
 to situations that determine refugee status of a person and their correlative rights, in a manner that is complimentary to the norms of the Convention, the Court is not assuming the existence of a hierarchy between the normative orders.
80. 
If the Inter-American Court were to ignore the plethora of existing approaches with respect to a single topic, emanating normatively from different international treaties and functionally from different international mechanisms, it would not only be impossible to speak of a jurisprudential dialogue – which constitutes an integrative element of rights itself, - it would also make it extremely complicated for the States to comply with their international obligations, if such duties were downright contradictory with norms of a distinct order, with whose application they coincide, or completely devoid of connection to them. The foregoing is based on the assumption that many States with whom this Court relates with actively participate both in the Inter-American System, as well as the Universal System of Human Rights, and that, naturally, have their own constitutional procedural systems for the protection of fundamental rights.
81. 
This interaction has been recognized by the Inter-American Court through the concept of the corpus juris of international human rights law, which is comprised of a set of international instruments of varied content and juridical effects (treaties, conventions, resolutions and declarations). For the Inter-American Tribunal, its dynamic evolution has had a positive impact on international law in affirming and developing up the latter’s faculty for regulating relations between States and the human beings within their respective jurisdictions.

82. 
As a result, Article 25 of the American Convention establishes the right to an effective judicial remedy, which may be the remedy of amparo or another remedy of a similar nature and equal scope for those rights that cannot be heard by the courts using the amparo remedy;
 on the other hand, by virtue of Article 29 of the Convention, which requires a more favorable or extensive interpretation, based on the pro persona principle, the rights protected by Article 25 are those included in the corpus juris. Of course, this protection should be executed taking into consideration the different powers of each judicial organism, which requires that the control for conformity with the Convention that is exercised be of varying intensity.

83. 
Article 25 of the American Convention, which establishes the right to judicial protection, clearly has a procedural dimension as well, as it stipulates the right to a guarantee, an instrument to assert rights; in this case, the existence of a recourse with certain characteristics that must be established and effectively comply with the obligations of Articles 1(1) and 2 of the Convention. However, on the other hand, this recourse must “protect all persons” against acts that violate their rights from various sources. Hence, from this, one can actually see that, in reality, this dimension of Article 25 makes it so the right to an effective judicial remedy is really a genuine substantive right of the guarantee of rights, which depends upon nothing less than the effectiveness of the fundamental rights, whether they be of a constitutional or conventional source. 
84. 
It is important to note here that, just as is stated in the Judgment in the present case, “the American Convention does not impose a specific model for the regulation of issues of constitutionality and control for conformity with the Convention.”
 In any event, the Inter-American Court has repeatedly held that the important thing is that the treaty be granted a “useful purpose.” That is, that it be respected and guaranteed in the manner in which the State Parties consider it most pertinent. The integrative dimension of constitutional and conventional fundamental rights, which may result through the exercise of the right to judicial protection, is, in sum, an element of fundamental integration in a model of exercise of control for conformity with the Convention. 
B) The right to a judicial remedy as an essential part of a model of exercise of control for conformity with the Convention

85. 
The Inter-American Court has established that control for conformity with the Convention is “an institution that is utilized to apply international law, in this case, the international law on human rights, and, specifically, the American Convention and its sources, including the case law of this Court.”

86. 
Likewise, the Inter-American Court has indicated that the Inter-American jurisprudence, or the “interpreted conventional norm” is binding on two fronts: one related to the case in particular (res judicata) addressed to the State that has been a material party in the international process; and, the other which, at the same time, radiates general effects for the remaining States Parties to the American Convention, as a matter of interpretation (res interpretata). The foregoing is especially important for “control for conformity with the Convention,” as all domestic authorities, in conformance with their respective powers and the corresponding procedural regulations, should exercise this sort of control, which is also helpful for compliance with judgments from the Inter-American Court.

87. 
Similarly, the Inter-American Court has reiterated that the existence of a norm does not, by itself, guarantee that its application be appropriate. It is necessary that the application of the norms or their interpretation, both in jurisdictional practices and manifestation of the legal order, be adapted to the same objective pursued by Article 2 of the American Convention. In other words, the Inter-American Court has emphasized that the judges and other bodies involved in the administration of justice at all levels have a duty to exercise ex officio a form of “control for conformity” between domestic legal provisions and the American Convention, obviously within the framework of their respective competences and the corresponding procedural regulations. To perform this task, the judiciary has to take into account not only the treaty at issue, but also the interpretation thereof made by the Inter-American Court, which is the ultimate interpreter of the American Convention.

88. 
Throughout the jurisprudential development in the shaping of the concept of control for conformity with the Convention, an aspect that has resulted more important is the role that the judges have, in their respective spheres of competence, to apply this scheme of control in the exercise of their duties. Since the origin of the legal doctrine of control for conformity with the Convention, it has been established that “domestic judges and courts are bound to respect the rule of law, and therefore, they are bound to apply the provisions in force within the legal system. But when a State has ratified an international treaty such as the American Convention, its judges, as part of the State, are also bound by such Convention. This forces them to see that all the effects of the provisions embodied in the Convention are not adversely affected by the enforcement of laws which are contrary to its purpose and that have not had any legal effects since their inception.”

89. 
The exercise of “control for conformity with the Convention” results, in part, from the substantive interpretation of the rights of the American Convention. This substantive interpretation of the Convention is also reflected in complying with the minimum procedural requirements set forth within the right to judicial protection, as Article 25 of the Convention establishes, which consists of providing effective remedies so that the remaining rights can be guaranteed and, in turn, protected in judicial mechanisms.
90. 
To consider the right to judicial protection in the integrative dimension of fundamental rights posed by the provisions of Article 25(1) of the American Convention, in relation to Articles 1(1), 2, and 29(b) therein, implies the existence of a model of exercise of “control for conformity with the Convention” that allows for a broader protection at the domestic level of the other rights protected by the American Convention.
91. 
While control for conformity with the Convention has the characteristic that it may be exercised by authorities and courts in various degrees of intensity (depending on their competencies and legal powers), Article 25 of the American Convention clearly establishes the right of all persons to have access to an effective judicial remedy so that a competent authority, with jurisdiction to issue a binding decision, may determine whether or not there has been a violation of a fundamental right claimed by the person filing the action, and that the remedy is useful to restitute to the interested party the enjoyment of his right and to repair it, if it finds there has been a violation.
 As was previously mentioned, the existence of these guarantees, and by extension, of a model of exercise of control for conformity with the Convention “constitutes one of the basic pillars, not only of the American Convention, but also of the rule of law in a democratic society as per the Convention.”

92. 
Likewise, it cannot be ignored that the fulfillment of the obligation to guarantee the right to judicial protection does not correspond solely to the judges, but to all public authorities, including the legislature, who must ensure that this type of remedy is provided for in the law. Thus, the commitments of the States pursuant to Article 25(2) have an intimidate relationship with the general obligation to guarantee established in Article 1(1) of the American Convention, as well as the obligation to adopt domestic legal measures that Article 2 of the Convention provides. The foregoing serve to guarantee that the competent authority provided for by the legal system of the State determines the rights of any person claiming such remedy;
 the development of the possibilities of judicial remedy;
 and that the competent authorities shall enforce such remedies when granted.

93. 
It is important to once again note that the State Parties to the American Convention have wide margins to comply with these general obligations. This approach has been constant in the jurisprudence of the Tribunal by indicating that what is important is the observance of “effectiveness” in terms of the principle of the effet utile “and this means that the State must take such measures as may be necessary to actually comply with the provisions of the Convention”;
 as such, the Inter-American Court has considered it necessary to reaffirm that such obligation, by its very nature, constitutes an obligation of results.

94. 
Therefore, it can be said that integration at the normative level, but especially at the interpretative level in the international and domestic domain contributes to the consolidation of an integrated Inter-American System, which allows an intense dialogue between all judicial practitioners, especially with judges of all hierarchies and subject-matters, which inextricably produces the basis for the consolidation of the legal means to guarantee the effectiveness of fundamental rights and the creation of a ius constitutionale commune in the area of human rights in our region.
IV. THE RIGHT TO JUDICIAL PROTECTION IN THIS CASE

A) On the arguments of Mr. Alibux before the High Court of Justice of Suriname and the decision of the Inter-American Court

95.
In this case, Mr. Alibux argued before the High Court of Justice of Suriname, the incompatibility of Article 140 of the Constitution of Suriname and the Indictment of Political Office Holders Act with the provisions of Article 8(2)(h) of the American Convention and Article 14(5) of the International Covenant on Civil and Political Rights, for establishing criminal proceedings in a single instance. Given this clear statement of incompatibility with the Convention, the High Court of Suriname that heard the criminal proceedings, through an Interlocutory Resolution, responded that while such international treaties have binding effects on the State, they have no direct legal effect, since a domestic court cannot establish processes of appeal that are not recognized by the law. 
96. 
In its Judgment, the Inter-American Court declared the violation of Article 8(2)(h) precisely because no second instance was provided. Although the foregoing was established years later in the amendment to the aforementioned Indictment of Political Office Holders Act in 2007 through the creation of a process of appeal, the violation materialized at the inability to appeal the conviction in 2003; moreover, the victim had already served his sentence prior to this amendment. The Inter-American Court held that by declaring the violation of Article 8(2)(h) of the Convention, it did not deem it necessary to issue an additional ruling regarding the violation of Article 25 of the American Convention “as the consequences of the damages described in his allegations are subsumed in the considerations”
 regarding Article 8(2)(h); that is, the alleged violation of the right to judicial protection “is encompassed within the aforementioned violation of the right to appeal the judgment. It was precisely the absence of a remedy under the terms of Article 8(2)(h) of the Convention, which would have guaranteed the possibility of challenging the judgment of conviction, which propitiated and enabled the situations alluded to by the Commission and the representatives.”

97.
With respect to the arguments of Mr. Alibux and of the Commission before this Inter-American Tribunal concerning the violation of the right to judicial protection due to the lack of implementation of the Constitutional Court of Suriname, as established in article 144 of the Constitution, the Court determined that "although […] it recognizes the importance of such bodies as protectors of constitutional mandates and fundamental rights, the American Convention does not impose a specific model for the regulation of issues of constitutionality and control for conformity with the Convention[.] [It also reiterated] that the obligation to monitor the compliance of domestic legislation with the American Convention is delegated to all bodies of the State, including its judges and other mechanisms related to the administration of justice at all levels.”
 
B) The analysis of the effective judicial remedy from the jurisprudence of the Inter-American Court and from the integrative dimension of the rights under Article 25 of the American Convention

98.
As I mentioned at the beginning of this opinion, I agree with the decision adopted by the Inter-American Court. However, I consider it appropriate to comment on certain aspects related to the integrative dimension of rights (an under-developed facet in Inter-American jurisprudence) and its implications in a model of exercising control for conformity with the Convention. If the Court had developed this view of Article 25 of the American Convention, its differences with the right to appeal the judgment to a higher court under Article 8(2)(h) of the Convention would have been brought to light, and hence, “the consequences of the damages” caused by the violation of Article 8(2)(h) would not have necessarily been encompassed in the alleged affectations of Article 25 of the American Convention. 
99.
If these standards were to eventually be developed and applied in cases similar to that of Mr. Alibux, at least two clear violations to the right of judicial protection would be found.
100.
First, I consider the failure to create a Constitutional Court, which is provided for by the Constitution of Suriname, to have constituted a violation of the American Convention for the omission in its installation and operation to allow the existence of an effective recourse for “protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention,” as stipulated in Article 25, in relation to Articles 1(1) and 2, of the American Convention.  

101. 
Second, I consider that from this perspective, the victim in the present case would not, at any moment, have had access to an effective judicial remedy that would have protected his claims for conformity with the Convention, constitutionality, and legality, beyond the specific claim with regard to the necessity to respect the right to appeal the judgment enshrined in Article 8(2)(h) of the American Convention. And, for that reason, in the particular case, the process of appeal (which was eventually established to challenge the conviction against Mr. Alibux) would not have necessarily been the appropriate remedy to “protect” against violations of either domestic or conventional fundamental rights.

1) The failure to establish a Constitutional Court and the remedies under its jurisdiction as an unconventional act by omission

102.  It is not redundant to reiterate that Article 25(1) of the American Convention guarantees the existence of a simple, prompt, and effective remedy before a judge or competent tribunal,
 and that the States Parties are obligated to provide effective judicial remedies to the victims of human rights violations (Article 25),
 remedies that must be substantiated in accordance with the rules of the due process of law (Article 8(1)),
 all within the general obligation of the States to guarantee the free and full exercise of the rights recognized in the Convention to all persons subject to their jurisdiction (Article 1(1)),
 and, in accordance with Article 25(2)(b) of the Convention, the States the States undertake to develop the possibilities of judicial remedies.
 The inexistence of effective domestic remedies places an individual in a state of defenselessness.

103. 

As established in the proven facts of the case, the Constitution of Suriname, in its fourth section “Constitutional Court,” Article 144, textually states that: 

1. There shall be a Constitutional Court which is an independent body composed of a President, Vice-President and three members, who - as well as the three deputy members - shall be appointed for a period of five years at the recommendation of the National Assembly.
2. The tasks of the Constitutional Court shall be to:
a. Verify the purport of Acts or parts thereof against the Constitution, and against applicable agreements concluded with other states and with international organization;
b. Assess the consistency of decisions of government institutions with one or more of the constitutional rights mentioned in Chapter V.
3. In case the Constitutional Court decides that a contradiction exists with one or more provisions of the Constitution or an agreement as referred to in paragraph 2 sub a, the Act or parts thereof, or those decisions of the government institutions shall not be considered binding.
4. Further rules and regulations concerning the composition, the organization and procedures of the Court, as well as the legal consequences of the decisions of the Constitutional Court, shall be determined by law. (underlining added)
104. 

In this case, it was determined by the Inter-American Court, and there is no dispute between the parties, that a Constitutional Court had not yet been established by the date of issuance of this Judgment.

105. 
During the proceedings before the Inter-American Court, the Inter-American Commission alleged that the absence of a sitting Constitutional Court implied the lack of a judicial mechanism to review the constitutionality of the use of the Indictment of Political Office Holders Act against the alleged victim.
 Meanwhile, the representative indicated that it had been necessary to resort to a Constitutional Court, which should have as one of its powers the authority to review laws and international treaties in light of the Constitution; however, this had not been possible because such judicial mechanism had not been established.
 In its defense, the State argued that a Constitutional Court could not be considered an instance of appeal, nor could it determine whether or not the High Court of Justice applied a law in contravention to the Constitution.
 It further affirmed that it had already furnished the instructions necessary to make the Constitutional Court an operational institution.

106. 
Given its inexistence, and despite its constitutional powers, it is impossible to know under what terms the Constitutional Court of Suriname would operate or have operated. It is even difficult to firmly ascertain how duties would be divided with the High Court of Justice. This lack of legal certainty, in my opinion, has had effects on the breach of duties set forth in subsections (a) and (b) of Article 25(2) of the American Convention as it is evident that the constitutional procedural model of judicial protection provided for in the Constitution of Suriname has not been fully implemented. In other words, the powers and functions of the competent authorities who determine the rights of a person claiming such remedy have not been specifically determined —Article 25(2)(a) of the American Convention—. As a consequence of the foregoing, it has been impossible to date to develop the possibilities of judicial remedy or judicial remedies to be implemented through the Constitutional Court (Article 25(2)(b)), or rather, it has not been possible to even implement them.
107. 
Although this situation by itself does not necessarily affect all cases under the jurisdiction of the judiciary in Suriname, in the very specific case of Mr. Alibux, it resulted in a high degree of legal uncertainty as he was the first individual indicted and convicted based on the procedure established in the Indictment of Political Office Holders Act and Article 140 of the Constitution.
 In my opinion, the level of uncertainty does not refer to that relevant to ordinary proceedings, but rather to the impossibility to have an effective, adequate, prompt, and simple recourse that would have protected him against acts that could have allegedly violated his fundamental rights recognized by the Constitution, law of the State, or the American Convention, pursuant to Article 25(1) of the American Convention. 
108. 
Personally, I find it peculiar that in the Interlocutory Resolution of June 12, 2003, the High Court of Justice of Suriname analyzed and answered only some of Mr. Alibux´s allegations, such as those related to the right to freedom from ex post facto laws, yet it did not answer those arguments related to the need for conformity with the Convention. More specifically, the arguments regarding the actions of the Procurator General were answered to the effect that the Constitution did not grant it “jurisdiction for such purposes.”
 It is clear that any state institution had to possess such jurisdiction in terms of Article 25 of the Convention, if in the end, the authorities of Suriname eventually determine that the High Court or the Constitutional Court or the ordinary tribunals has jurisdiction, this is a decision that is in its power. Nevertheless, what is not permissible is the inexistence of any such body that could have taken care of these allegations. 

109. 
This idea became germane in the Judgment of the Inter-American Court because, even though it was not determined that a violation of Article 25 of the American Convention could have occurred, in the section on reparations of the Judgment, the Court did consider it noteworthy to highlight, as the State itself recognized, the importance of the operation of such institution, the creation of which is set forth in Article 144 of the Constitution of Suriname. Such importance, determined the Inter-American Court in its Judgment, lies in the role that a court of that nature plays in the protection of constitutional rights of the citizens subject to its jurisdiction.
 This is consistent with the intent of the Inter-American Court to establish an Inter-American standard of control for conformity with the Convention so that controversies of this nature may be resolved by state authorities through effective recourses at the domestic level. 
110. In my opinion, had Mr. Alibux, at any moment, had access to a simple, prompt, appropriate, and effective remedy before a judge or competent tribunal,
 and had such remedy been substantiated in accordance with the rules of the due process of law,
 and had, in conformance with Article 25(2)(a) and (b) of the American Convention, the possibilities of judicial remedy been developed,
 the controversies raised in this case would have been resolved at the domestic level, and the violations of his rights been promptly repaired and amended in domestic courts. In this manner, the instant case would have never come to the attention of the Inter-American Court, since Mr. Alibux would have never been placed in a situation of defenselessness in the absence effective judicial remedies.

2) The absence of an effective judicial remedy to hear the claims regarding conformity with the Convention, constitutionality, and legality raised by Mr. Liakat Ali Alibux

111. 
On another note, Mr. Alibux argued to the High Court of Justice of his country, among other things, that Article 140 of the Constitution and the Indictment of Political Office Holders Act were inconsistent with Article 14(5) of the Covenant on Civil and Political Rights and Article 8(2)(h) of the American Convention for creating a process in a single instance before said High Court of Justice.
 In this regard, in the Judgment, the Inter-American Court found that the alleged damages suffered by Mr. Alibux were encompassed within the aforementioned violation of the right to appeal the judgment and that it should be declared as violated. As a result, the Inter-American Court did not deem it necessary to make additional determinations with respect to the violation of the right to judicial protection set forth in Article 25 of the American Convention, as the consequences of the damages described in his allegations were subsumed in the considerations in the Judgment in relation to Article 8(2)(h),
 regarding the right to appeal the judgment to a higher court or judge.

112. 
As noted above, had the Inter-American Court considered the integrative dimension of rights and its implications in a model of exercising control for conformity with the Convention in the present case, it would have been able to reach different conclusions with respect to Article 25 of the American Convention.

113. 
First, the differences between the right set forth in Article 8(2)(h) of the American Convention and the right to judicial protection established in Article 25 thereof (supra, paras. 59 to 68) would have brought about the independent declaration of a violation of the latter.   
114. 
As was stated at the time, the effective judicial remedy under Article 25 of the Convention is broad and general to protect the rights contained in the Constitution, the legislation, or the American Convention; while the right to appeal the judgment to a higher court set forth in Article 8(2)(h) is aimed at the review of a decision reached in the context of a process that can include the determination of rights and obligations of a criminal nature, as well as of a civil, labor, fiscal, or any other nature.
 While the latter is encompassed within the scope of due process, the first one is within the dimension of the right to the guarantee of fundamental rights of both constitutional and conventional sources.
115. 
With respect to the right to appeal the judgment to a higher court or tribunal enshrined in Article 8(2)(h), the Inter-American Court has consistently avoided any confusion between this recourse and the provisions of Article 25 of the American Convention, which provides for the right to an effective judicial recourse. That is, the Inter-American Court has identified that the remedy set forth in Article 25 of the American Convention is not the same as the process of appeal provided for in Article 8(2)(h) of the same treaty.
  From the foregoing, the differences between the remedies that are provided for both in Article 8(2)(h), as well as Article 25 of the American Convention, seem, at least, prima facie evident. However, undoubtedly, there exists a gray area where these distinctions may not be as easy to realize, especially when you take into account the broad range of expectations that the recourse framed in Article 25 of the Convention can have, in comparison with the diverse claims that can be substantiated in domestic jurisdictions. In my opinion, the case of Liakat Ali Alibux is situated on that assumption. 
116. 
As can be inferred from the Interlocutory Resolution of the High Court of Justice of Suriname, at the heart of the arguments raised by Mr. Alibux was the lack of a process of appeal in the proceedings that were ongoing, but it was also reasonably clear that his claim was related to the illegality, unconstitutionality, and non-conformity with the Convention of the inexistence of such recourse. Likewise, this objection raised by Mr. Alibux was neither in legal nor factual terms in the eyes of international law an appeal, since such remedy did not exist in the legislation of Suriname at the time of the facts, and because the High Court of Justice did not want to give it that effect. In any case, the recourse sought by Mr. Alibux could have been classified within that broader sphere of judicial protection afforded by Article 25 of the American Convention. As such, the substantiation of this recourse could have been evaluated from this perspective, and not as an issue in the Judgment that was subsumed within the right to appeal the judgment embodied in Article 8(2)(h) of the Convention.
117. 
In controversies of this sort, to subsume such recourses within the sphere of Article 8(2)(h) denies, from the get-go, the need of access to a judicial remedy of control that can deal with constitutional and conventional questions when the absence of certain specific recourse provided for in the American Convention is anticipated. Moreover, this can also result in ignoring the need to adopt accurate practices of control for conformity with the Convention, such as those performed by tribunals in various countries in the region, as has been observed, for instance, in the cases of Argentina and the Dominican Republic.
118. 
On the one hand, in the case of Mendoza et. al v. Argentina, the Inter-American Court analyzed the pertinent part of the “Casal judgment,” whereby the highest Argentinean court, the Supreme Court of Justice of the Nation, adjusted the remedy of cassation to Inter-American standards.
 In the aforementioned judgment, the Supreme Court of Justice of the Nation of Argentina indicated that “Articles 8(2)(h) of the American Convention and 14(5) of the [International] Covenant [on Civil and Political Rights] require the review of every issue of fact and law and, therefore, any error that the judgment may contain shall be subject to appeal.”
 The Inter-American Court appreciated the Casal judgment with regard to the criteria it reveals on the scope of the review comprised by the appeal in cassation, in accordance with the standards derived from Article 8(2)(h) of the American Convention.
 From the foregoing, the Court deemed it appropriate to consider that the judges in Argentina should continue exercising control for conformity with the Convention in order to ensure the right to appeal the judgment pursuant to Article 8(2)(h) of the Convention and the jurisprudence of the Inter-American Court itself. Nonetheless, the Court considered that, even with the judges exercising control for conformity with the Convention, it was necessary to, within a reasonable time, adapt domestic laws to the Inter-American parameters on the matter.

119. 
Meanwhile, in the Dominican Republic, on February 24, 1999, the Supreme Court of Justice recognized that the protection provided for in Article 25(1) of the American Convention comprised part of the positive domestic law by virtue of the provisions of Articles 3 and 10 of the Constitution, thus establishing the writ of amparo in the country.
 The foregoing was in response to an appeal filed against a judgment from the Court of Labor of the National District. Similarly, the Supreme Court established the general guidelines of competency, procedure, and deadlines of the writ of amparo.
 The writ of amparo is currently found established in the new Constitution of 2010, and the recently installed Constitutional Court hears appeals filed in connection to judgments rendered in this matter.

120. 
With the foregoing examples, I do not intend to demonstrate that the High Court of Justice of Suriname should have necessarily followed the same steps of these Latin American tribunals, but rather that, in any case, the American Convention should have been given practical effect, specifically in regard to the arguments of the violation of Article 8(2)(h), which was flagrantly violated. In this regard, it is important to note that, on occasion, the Inter-American Court has ordered that control for conformity with the Convention be exercised to remedy these situations. Surely, the law should have facilitated the operation of the High Court of Justice or, if applicable, created the Constitutional Court and given it jurisdiction to resolve matters of this sort. Therefore, the turning to an instance to claim the unconstitutionality and non-conformity with the Convention of the absence of a specific recourse should have translated into some response on the part of the judiciary, in this case, perhaps by the High Court of Justice. However, the same omissions in the full implementation of the model of constitutional control compromised the ability of the High Court to do more and, without doubt, left Mr. Alibux in a situation of defenselessness, thereby violating his right to judicial protection embodied in Article 25 of the American Convention, in relation to Article 1(1) and 2 of such international instrument, in such a way that, in the case at hand, the Inter-American System had to act in the alternative.
121. 
Second, viewing the right to judicial protection as a means of integrating the rights would have shed a different light on the claims of Mr. Alibux in a model of exercising control for conformity with the Convention.  
122. 
As it has already been mentioned, Article 25(1) (judicial protection) of the American Convention provides that “Everyone has the right to simple and prompt recourse, or any other effective recourse […] for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention […].”
123. 

In this case, Mr. Alibux argued before the High Court of Justice of his country that Article 140 of the Constitution and the Indictment of Political Office Holders Act were inconsistent with Article 14(5) of the Covenant on Civil and Political Rights and Article 8(2)(h) of the American Convention for creating a process in a sole instance before such High Court of Justice;
 that is, he presented in a precise manner an argument of non-conformity with the Convention of the Constitution itself and the law that was applied. The response of the High Court of Justice was to mention that “despite having binding effects on the State, the provisions of the Covenant on Civil and Political Rights and the American Convention on Human Rights had no direct legal effect, since a domestic court could not establish processes of appeal that are not recognized by the law, and therefore, had to abide by the terms set forth in Article 140 of the Constitution.”
 As can be appreciated, the response of the High Court of Justice did not properly study the problem of conformity with the Convention raised, rather it simply limited itself to express the reasons why domestic courts were not able to establish processes not regulated by law, so that they had to apply the constitutional article, whose lack of conformity with the Convention was precisely challenged by the now victim, consequently subtracting any useful effect of the treaty provisions.
124. 
In my opinion, through the substantive right to judicial protection enshrined in Article 25 of the American Convention, the legislation should provide for, and the judges effectuate, a recourse that takes into account the monitoring and controlling of compliance with the laws, the Constitution, and the treaties, this in terms of the Convention itself. This case illustrates that for a judicial remedy to be effective, in light of Article 25 of the already mentioned treaty, it must consider that the same right can have its basis both in domestic sources and diverse international sources, in this case, the American Convention, as well as even other international instruments.
125. 
Although “the American Convention does not impose a specific model for the regulation of issues of constitutionality and control for conformity with the Convention,”
 the various systems of judicial protection of the rights at the domestic level must provide effective means by which to resolve this sort of disputes, whatever its denomination and body of control that determines it. Pursuant to this integrative dimension of the rights set forth in Article 25 of the American Convention, a response as the one expressed by the High Court of Justice, which is that although the Convention is binding, “it has no legal effect,” makes it impossible to defend rights in court at the domestic level, and it suppresses an indication of effectiveness to the rights enshrined therein, ignoring, in fact, the rules of interpretation that the Convention itself establishes in its Article 29. 
126. 
To avoid such situations, the Inter-American Court has emphasized that judges and other bodies involved in the administration of justice at all levels have a duty to exercise ex officio a form of “control for conformity” between domestic legal provisions and the American Convention, obviously within the framework of their respective competences and the corresponding procedural regulations.
 From my perspective, it is clear that this control must be, in essence, effective and integrative of domestic and treaty rights, as established in Article 25(1) of the Convention, in conjunction with Articles 1(1), 2, and 29(b) therein, which gives it a unique scope and characterization of control for conformity with the Convention. However, regardless of what it is called or how it regulated or to what extent or manner each domestic judge or court exercises it, this control must seek to ensure that it is effective, and not an illusory recourse doomed to fail or that subtracts from the effectiveness of the American Convention and, in general, the Inter-American corpus juris.
V. CONCLUSION: THE RIGHT TO THE GUARANTEE OF RIGHTS, AS AN INTEGRATIVE DIMENSION OF FUNDAMENTAL RIGHTS (FROM A DOMESTIC SOURCE OR THE CONVENTION) IN A MODEL OF EXERCISE OF CONTROL FOR CONFORMITY WITH THE CONVENTION
127. 
The rights provided for in Articles 8 (right to a fair trial) and 25 (judicial protection) of the American Convention represent the most claimed rights and that have most frequently been declared violated by the Inter-American Court along the more than twenty-five years that it has exercised its contentious jurisdiction.
 This has further generated a rich body of Inter-American case law that recognizes the intimate relationship that exists between them, not without certain controversy among judges of previous compositions.

128. 
The right to a fair trial (Article 8), the right to judicial protection (Article 25), and the general obligation contained in Article 1(1) of the American Convention have a close relationship since the judicial protection referred to in Article 25 is one way to fulfill the obligation to guarantee derived from Article 1(1) of the Convention; furthermore, such judicial protection is linked to the right to be heard in terms of Article 8 and that it be carried out with the minimum guarantees of due process laid out therein. In this sense, since the case of Cesti Hurtado V. Peru (1999), the Inter-American Court established that Article 25 is intimately linked to Article 1(1) as the State has the obligation to design and enforce a remedy that should be properly applied.
 Likewise, since its Advisory Opinion OC-9/87
, the Inter-American Court established that Article 25 is linked to Article 8 in that the remedies of amparo and habeas corpus must be substantiated in accordance with the rules of due process of law.

129. 
However, notwithstanding the obvious link between the three treaty provisions mentioned above and developed in the Inter-American case law, it is possible to state that within the design of the American Convention, the three articles maintain their autonomy and specific content. This results in, among other factors, both in the obvious fact that each of the provisions are found in different articles, as well as that Article 8 has a more general language and regulates a wider range of procedures of either a criminal type, or of a civil, labor, fiscal, or any other nature, in the logic of due process. Article 25, on the other hand, establishes the rules of a remedy to protect any person against acts that violate his fundamental rights. Therefore, both rights have their own origin, configuration, and characteristics that must not be confused.
130. 
This case highlights the gray area that often exists to determine the independence of these rights, especially in reference to the right to appeal the judgment to a higher court (Article 8(2)(h)) with respect to the duty to guarantee access to a judicial remedy that is effective, appropriate, prompt and simple (Article 25(1)).  
131. 
In order to achieve the differentiation between these rights, I have tried, in the second part of this concurring opinion, to point out a new dimension of Article 25 of the American Convention, that has been under-developed so far in Inter-American case law, as is the understanding of the scope of the right of individuals to a recourse “for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention.” This understanding of the right to the guarantee of fundamental rights serves the normative force of Article 25, which has an important place within the structure of the American Convention itself.
132. 
This logic even has its origins in the preparatory work of the American Convention, which, pursuant to an interesting debate and a proposal by the government of Chile, it was included that judicial protection should not only refer to fundamental rights provided for within the domestic sphere, but also those embodied in the American Convention.
 The foregoing allows us to note that, through judicial protection from this integrative perspective of the rights provided for in Article 25(1), in relation to Articles 1(1), 2, and 29(b) of the Convention, an authentic integration is forged at a normative and interpretative level on the matter of fundamental rights, allowing for a view of an integrated Inter-American System and promoting jurisprudential dialogue for the creation of regional standards on the subject that effectuate the full enjoyment thereof. 
133. 
The dimension of the right to the guarantee of rights constitutes an integral element of both domestic fundamental rights, as well as those derived from the Convention, allowing a more extensive protection in domestic courts to individuals, so that they may effectuate their rights in a model of exercise of control for conformity with the Convention. Although it is possible to deduce that these implications are derived from the text itself of Article 25 of the American Convention, I consider that, to date, they have not been sufficiently explored by this Inter-American Tribunal. Moreover, had this been addressed and developed in the present case, it is very likely that the independent violation of Article 25 of the Convention would have been declared. 
134. 
Pursuant to this reading of the right to judicial protection, Mr. Alibux would not have had, at any moment, access to an effective judicial remedy to protect his claims of constitutionality, legality, and conformity with the Convention, beyond the specific claim in regard to the requirement that the right to appeal the judgment enshrined in Article 8(2)(h) of the American Convention be respected. In this sense, the Inter-American Court would have had to declare the violation of Article 25 of the Convention, in connection to Article 1(1) and 2 of such international treaty, instead of subsuming it – as is done in the Judgment – as a consequence of the violation declared regarding the lack of a process of appeal before a higher court, which refers to the dimension of due process of law and not to the duty to guarantee the rights that Article 25 of the American Convention provides for, as an integrative element of fundamental rights of both a domestic sources and the convention.
Eduardo Ferrer Mac-Gregor Poisot
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2. The States Parties undertake:


a. to ensure that any person claiming such remedy shall have his rights determined by the competent authority provided for by the legal system of the state;
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