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CONCURRING OPINION FROM JUDGE AD HOC ROBERTO DE FIGUEIREDO CALDAS IN REGARD TO THE JUDGMENT FROM THE INTER-AMERICAN COURT OF HUMAN RIGHTS IN THE CASE OF GOMES LUND ET. AL. (“GUERRILHA DO ARAGUAIA”) VS. BRAZIL OF NOVEMBER 24, 2010
I. 
INTRODUCTION
1. The present concurring vote, agreeing, in a general sense, with the collective groundings and conclusions of the Court, all of which have been unanimous, serves to explain and emphasize some fundamental issues for the Brazilian and Continental societies, beyond their respective States,
 from the perspective of one judge, a national of where the serious events and crimes against human rights occurred. 
2. The case at hand involves a debate of transcendental importance for society and for the State as a whole, particularly with respect to the Judicial Branch, which will face an unprecedented case where the decision taken by an International Tribunal is completely opposite to domestic jurisprudence which, until this point, has settled. 
3. Established Brazilian jurisprudence, having, as a matter of fact, been approved by a recent decision from the highest body of the Judicial Branch—the Federal Supreme Tribunal—clashed over this Court’s soft jurisprudence, by halting observance of jus cogens, that is, of decisive norms which are obligatory to the States, contained in the American Convention on Human Rights
 (also known as “the Pact of San Jose, Costa Rica” from here on, also referred to as “Convention”). In short summary, the reason why the State is found guilty in this Judgment, is as follows: 
a) enforced disappearance and violated rights of the 62 disappeared persons
  – violation of the rights to juridical personality, right to life, to personal integrity and to personal liberty (Articles 3
, 4
, 5,
 and 7
), the right to a fair trial and of the right to judicial protection (Articles 8
 and 25
), in regard to the obligation to respect rights therein and the obligation to adopt domestic legal effects (Articles 1(1)
 and 2
  all of the Convention); 
b) application of the Amnesty Law as an impediment to the investigation, trial and punishment –violation of the rights to a fair trial and to judicial protection (Articles 8(1) and 25), in regard to the obligation to respect rights recognized by the Convention and the obligation to adopt domestic legal effects (Articles 1(1) and 2), to the detriment of the next of kin of the disappeared victims and of the executed person; 
c) inefficiency of non-criminal judicial actions – violation of the rights to a fair trial and to judicial protection (Articles 8(1) and 25), in regard to the obligation to respect rights recognized by the Convention (Article 1(1)), to the detriment of the next of kin of the disappeared victims and of the executed person;
d) lack of access to information regarding the fate of the disappeared victims and of the executed person – violation of the rights to freedom of thought and expression (article 13), in regard to the obligation to respect rights recognized by the Convention (Article 1(1)), to the detriment of the next of kin of the disappeared victims and of the executed person, and 
e) lack of access to justice, to the truth, and to information – violation of the right to personal integrity (Article 5), in regard to the obligation to respect rights recognized by the Convention (Article 1(1)), to the detriment of the next of kin of the disappeared and of the executed person, for the violation and suffering caused by the impunity of those responsible.  
II. 
SUPREME COURTS AND THE INTER-AMERICAN COURT OF HUMAN RIGHTS – CONSTITUTIONAL CONTROL AND CONVENTIONALITY CONTROL
4. Continuing with the brief incursion regarding current relevant topics, if supreme courts or national constitutional tribunals are incumbent upon constitutional control and of having the last word within the internal legal frame of the States, the conventionality control is incumbent upon the Inter-American Court of Human Rights as well of having the last word on issues regarding human rights. This is what results from formally recognizing the jurisdictional competence of the Court, by a State, which is what has been done by Brazil.

5. For all States of the American Continent, which have willingly adopted it, the Convention
 is the equivalent to a supranational Constitution pertaining to Human Rights. All public powers and national spheres, as well as the respective Federal, state and municipal legislatures of all adherent States are under obligation to respect it and conform it.
III.
ADAPTATION OF DOMESTIC LAW TO THE NORMS OF THE AMERICAN CONVENTION
6. National Constitutions must be interpreted, or if necessary, even amended to maintain a harmony with the Convention and with the jurisprudence of the Inter-American Court of Human Rights. In accordance with Article 2 of the Convention, States Parties undertake to adopt measures to eliminate those legal norms and practices of any sort that would violate it; conversely, they also commit themselves to edit legislation and to develop actions conducive to an overall and effective respect for the Convention.

7. A good example of jurisprudence is case of The Last Temptation of Christ (Olmedo Bustos and others v. Chile. Judgment of February 5, 2001. Series C No. 73), as it is observed from the arguments, in regard to the exact interpretation and reach that must be given to Article 2 of the American Convention:
89. The Court recalls that on January 20, 1997, the Court of Appeals of Santiago delivered a judgment in the case, which was confirmed by the Supreme Court of Justice of Chile on June 17, 1997. Because it did not agree with the ground for these judgments, the government of Chile submitted to Congress, a draft constitutional reform to eliminate cinematographic censorship on April 14, 1997. The Court evaluates and underlines the importance of the Government’s initiative in proposing said constitutional reform, because it may lead to adapting domestic laws to the content of the American Convention with regard to freedom of thought and expression. However the Court observes that, despite the time that has elapsed since the draft reform was submitted to Congress, the necessary measures have not yet been adopted to eliminate cinematographic censorship, as established in Article 2 of the Convention, and thus allow exhibition of the film “The Last Temptation of Christ.” (Emphasis added)
8. The concurring opinion from Judge Cançado Trindade in that case, contains even sharper statements:
“4. [...] The American Convention, together with other human rights treaties, "were conceived and adopted on the basis of the assumption that the domestic legal orders ought to be harmonized with the conventional provisions, and not vice versa” (paragraph 13). Definitively, I warned that, “[I]t cannot be legitimately expected,  that such conventional provisions  be ‘adapted’ or subordinated to the solutions of constitutional law or of internal public law, which vary from country to country  [...]. The American Convention, as well as other human rights treaties, seek, a contrario sensu, to have in the domestic law of the States Parties, the effect of improving it, in order to maximize the protection of the recognized rights, bringing about, to that end, whenever necessary, the revision or revocation of national laws [...] which do not conform to its standards of protection.” (paragraph 14) (Emphasis added)
9. 
In regard to the fourth item in paragraph 40 of the same vote, Judge Cançado Trindade states:
[T]he very existence and applicability of a norm of domestic law (be it infra-constitutional or constitutional), can, per se engage the responsibility of a Party State under a human rights treaty. (Emphasis added)
10. 
Therefore, in defense of the guarantee of the supremacy of Human Rights, particularly when degraded by crimes against humanity, it becomes necessary to recognize the importance of said international judgment and to immediately incorporate it into the domestic body of laws, to allow for investigation, prosecution, and punishment those crimes, which were then, protected by an interpretation of the Amnesty Law, which as an end result, is a Law that generates impunity, lack of trust regarding protection from the State, and a eternally opened social wound, needing to be healed by the calm and more incisive application of Law and Justice. 
VI. ACKNOWLEDGEMENT OF RESPONSIBILITY BY THE STATE
11. 
The Court, by law, rules on the acknowledgment of international responsibility effectuated by the State.
12. 
Article 53(2) of the Rules of Procedure establishes that “if the respondent were to inform the Court of its unlawful actions to the claims of the plaintiff and to those of the representatives of the alleged victims, its next of kin or representatives, the Court, having heard the views of the parties in the case, will decide on the sources of the acquiescence and its legal effects.” 
13. 
Therefore, the Court, in exercising its inherent powers of international judicial protection of human rights, may establish its free conviction on whether the recognition of international responsibility by a State provides sufficient substance in the terms of the Convention, in order to monitor or not the merits and the determination of reparations and costs. For that, the Court must analyze the situation presented in individual cases.

14.
In this case, the Brazilian state, throughout the proceedings before the Inter-American Human Rights System, did not dispute liability for the acts regarding the arbitrary and illegal detention, torture, and enforced disappearance, along the lines proposed by the Law No. 9140, to December 4, 1995.
 On the contrary, in its answer to the final written arguments of the representatives of November 2006, in the proceedings before the Inter-American Commission on Human Rights, the State acknowledged “[the] feeling of anxiety of the next of kin of the disappeared persons of the Guerrilha do Araguaia, believing in the supreme right of all individuals to the opportunity to mourn their dead, a ritual which includes the burial of their remains.”

15. 
In the book-report of the Special Commission on Political Deaths and Disappearances of Persons – CEMDP
 the State recognized that the Law No. 9.140/95 “signed the responsibility of the State for the deaths, guaranteed compensatory reparation, and principally, made official the historical recognition that these Brazilians [...] died fighting as political opponents of a regime that arose violating the democratic constitutionality erected in 1946.”
 
16. 
Thus, given that the Commission noted the cited recognition, the representatives considered that this has full legal effects to the proceedings before the Court and requested that the Court note the admission of the facts and acceptance of responsibility made by Brazil, and that its reach be incorporated into this Judgment. They stressed, however, the limited stamp of said factual recognition and fought for more thorough analysis of the fact in order to obtain statements of factual recognition of the State.
17. 
The Court accepted the recognition of the facts and acceptance of responsibility made by the State and recognized their efforts and good faith at present, however it understood that such recognition did not occur in a full and effective manner in regard to the violations brought to be considered by the Court. Instead, the State’s acknowledgment holds significant limitations, so much so that its current defense is currently that of not permitting the investigation, prosecution, and punishment of those responsible for the implementation of the Amnesty Law in interpretation judged incompatible with the Convention, devices that lack legal effect.

V. 
JURISDICTION TO CLASSIFY CRIMES SUCH AS CRIMES AGAINST HUMANITY
18. 
Nevertheless, the question on the merits in the Case of the Guerrilha do Araguaia does not deal with the discussion on the specific jurisdiction of the Court to proceed with the material expansion of jus cogens, I make some comments on the possibility and relevance of examining the crimes against humanity. In the case  Goiburú, the judgment of the case Almonacid demonstrated that jus cogens transcends the Law of Treaties and encompasses International Law in general, including International Law of Human Rights. 
19. 
It defies the purpose for which the Court was established in not allowing that certain rights be regarded as imperative. The Court can, and beyond this, has the obligation to attribute jus cogens nature to those rights most dear to the person, the core components of protection ("hard core of human rigths"), so as to protect and comply with the objective of protecting human rights covered by the American Convention.
20. 
The notion of the crime against humanity was established in the beginning of the last century, being consubstantiated in the preamble of the Hague Convention on the Laws and Customs of War (1907), under which States Parties submit themselves to the guarantees and the rule of international law principles advocated by the established customs among civilized nations, by the laws of humanity, and the dictates of public conscience.

21. 
 Similarly, attention should be paid to the role played by the Nuremberg Charter in establishing the elements which characterize crimes against humanity. The existence of an international custom was recognized, as an expression of international law prohibiting such crimes (Case Almonacid, paragraph 96). Unlike in this case, Almonacid referred to a single attack, thus harder to classify as a crime against humanity, and even so, this Court established the precedent.
22. 
Former President of the Court, A.A. Cançado Trindade, in his separate vote in the case of Almonacid, recalled that the configuration of crimes against humanity is a manifestation of the universal juridical conscience, of its rapid response to crimes that affect humanity as a whole. He stressed that with the passage of time, the rules that came to define “crimes against humanity” emanated from customary international law, and unfolded, conceptually, later, in the framework of international humanitarian law, and more recently in the domain of jus cogens, of imperative law (Almonacid, paragraph 28).
23. 
The crimes of enforced disappearance, extrajudicial summary executions, and torture perpetrated by the State to systematically repress the Guerrilha do Araguaia are examples of crimes against humanity. As such, they deserve different treatment, that is, their judgment can not be prevented by the passage of time, such as statute of limitations or provisions of amnesty norms.

24. 
The General Assembly of the Organization of the United Nations adopted on November 26, 1968, the Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity. It should be noted that it is not a characteristic of this Convention that it is the creator-innovator of Law, but rather that it is conciliatory, reason for which, though not ratified by the State, should be applied by the State. In the same sense, in 1974, the European Council has drafted the European Convention on the Non-Applicability of Statutory Limitations to Crimes against Humanity and War Crimes.
25. 
They did so not by an imposition of negotiation talks. It was not the result, then, of conclusions reached by the process of negotiating, signing, ratifying and parliamentary referendum that presupposes the adoption of any international treaty. For the sake of the truth, such supranational instruments only recognize that which international custom has determined.

26. 
Also, in what regards the 1969 Vienna Convention, a multilateral treaty to consolidate the usual rules of conclusion of treaties between sovereign states took place. Since its effective entry into international force in 1980, it took 29 long years until Brazil internalized the Convention, coming to do so with the imposition of two reservations to the terms of the Convention.

27. 
On the other hand, 42 years after its adoption at the international level, Brazil remains without proper ratification of the Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity, despite having signed it. That omission was certainly the result of political pressure from the group of soldiers who carried out the atrocities described in this proceeding. However, this lack of ratification is overcome, since, as the Court understood, its mandatory compliance is derived from international custom and not from the act of ratification. The applicability of these crimes comes as a category of general international law, which is not born from the Convention, but it is recognized in it (Case Almonacid, paragraphs 152 and 153).

28. 
It is good to emphasize that although this Court has jurisdiction to safeguard and interpret the American Convention on Human Rights, in some cases it is led to take cognizance of crimes. The Court will lack, for obvious reasons, of criminal jurisdiction to try individuals for crimes, but it does have the authority to review the facts and to apply the consequences within its sphere of action, condemning the State that allowed or acted for the commission of crimes. And upon hearing the case, the Court is obliged to apply the law to the particular circumstances under penalty of unjustifiable omission. And in classifying a crime as one against humanity or as a serious crime “against human rights, the Court does so incidently (obeter dictim) and not bound by criminal law, domestic, or international.
29. 
The examination of the concept of the field of international criminal law should not disturb the Court or the national courts, given that the clear convergence of several divisions of international law, which is being dispursed by the doctrine and jurisprudence is not of today. It is so because the boundaries between the sub-branches such as Human Rights, Humanitarian Law, and International Criminal Law are long. Its standards and sources are necessarily complementary, but there would be a serious divergence between the interpretations of those legal niches and those would never be uniformized, with the regrettable legal uncertainty for humanity.

VII. CONCLUSION
30. 
Finally, it is wise to remember that the international jurisprudence, customs, and doctrine establish that no law or rule of law, such as provisions of an amnesty, the statute of limitations, and other exclusionary punishments, should prevent a State from meeting its inalienable obligation to punish crimes against-humanity, because they are insurmountable in the existence of an assaulted individual, in the memories of the components of their social circle, and in the transmissions for generations of all humanity.

31.
It is necessary to surpass the intensified positivism, because only then will there enter a new era of respect for the rights of the individual, helping to end the cycle of impunity in Brazil. It is necessary to show that justice works equally in the punishment of anyone who practices serious crimes against humanity, so that the imperative of law and justice always allows that such cruel and inhumane practices never be repeated, never forgotten, and that they always be punished.
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�	One necessary explanation for the understanding of the Brazilian public in general: the terms “State” or “States,” quoted throught the judgment, and also in this vote, mean “Country” or “countries.” The usual practice in Brazil is to use the term “State” to mean a subdivision of the country and not the country as a whole. This is because the Brazilian geopolitical division is in states and not in provinces as is done in much of the Americas.


It is my opinion that the language used in the judgments and judicial decisions should be as simple and accessible as possible to the common citizen. After all, they should be aimed at society as a whole, not just to scholars.








� 	Adopted in San Jose, Costa Rica, in the framework of the Organization of American States, on November 22, 1969, and entered into international force on July 18, 1978. Brazil acceded on July 9, 1922, and ratified it on September 25, 1992.





� 	We will use the term “person” in place of “human being” or “man” in the general sense, pursuant to, the report on Article 1(2) of the Convention: “For the purposes of this Convention, "person" means every human being.”





4 	Article  3. Right to Juridical Personality


	Every person has the right to recognition as a person before the law.





� 	Article 4. Right to life


	1. Every person has the right to have his life respected. This right shall be protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.





� 	Article 5. Right to humane treatment


	1. Every person has the right to have his physical, mental, and moral integrity respected.


2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment. All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human person. 





� 	Article 7. Right to personal liberty


	1. Every person has the right to personal liberty and security.


2. No one shall be deprived of his physical liberty except for the reasons and under the conditions established beforehand by the constitution of the State Party concerned or by a law established pursuant thereto.


3. No one shall be subject to arbitrary arrest or imprisonment.


4. Anyone who is detained shall be informed of the reasons for his detention and shall be promptly notified of the charge or charges against him.


5. Any person detained shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to be released without prejudice to the continuation of the proceedings. His release may be subject to guarantees to assure his appearance for trial.


6. Anyone who is deprived of his liberty shall be entitled to recourse to a competent court, in order that the court may decide without delay on the lawfulness of his arrest or detention and order his release if the arrest or detention is unlawful. In States Parties whose laws provide that anyone who believes himself to be threatened with deprivation of his liberty is entitled to recourse to a competent court in order that it may decide on the lawfulness of such threat, this remedy may not be restricted or abolished. The interested party or another person in his behalf is entitled to seek these remedies.





� 	Article  8. Right to a Fair Trial


	1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.





� 	Article 25. Judicial Protection


1. Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties.





� 	Article 1. Obligation to Respect Rights


	1. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.





� 	Article 2 of the Convention establishes:


	Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.





� 	The acknowledgment of the jurisdiction was made by Brazil on December 10, 1998 and notes that “[t]he Brazil declares that it recognizes, for an undefined period, as binding, ipso facto, the jurisdiction of the Inter-American Court of Human Rights, in all of the cases related to the interpretation and application of the American Convention on Human Rights, pursuant to Article 62 of the same, under the reservation of reciprocity, and for facts subsequent to this Declaration.” Cf. B- 32: American Convention on Human Rights. 4. Brazil. Recognition of jurisdiction of the Court. Available at http://www.cidh.oas.org/Basicos/Portugues/d.Convencao_Americana_Ratif..htm Last access on October 4, 2010.





� 	Adopted in San Jose, Costa Rica, in the framework of the Organization of American States due to the Inter-American Specialized Conference on Human Rights, on November 22, 1969, entered into international force on July 18, 1978. Brazil acceded on July 9, 1922, and ratified it on September 25, 1992.





�	 Cf. Case of “The Last Temptation of Christ” (Olmedo Bustos et al) v. Chile. Merits, Reparations, and Costs. Judgment of February 5, 2001. Series C No. 73, para 85 and following.





� 	IA Court of HR. Case of Montero Aranguren et al. vs. Venezuela. Judgment of July 5, 2006. Series C N° 150, para. 39;  Case of Baldéon García. Judgment of April 6, 2006. Series C N° 147. para. 38; Case of Acevedo Jaramillo et al. Judgment of February 7, 2006. Series C N° 144, para. 173; and Case of Blanco Romero et al. Judgment of November 28, 2005. Series C N° 138, para. 55.





� 	Application of the IACHR, para. 41. Preamble of  Law No. 9.140/95 establishes that the law, among others, “recognizes as deceased persons those that were disappeared due to their participation, or accusal of participation, in political activities, in the period of September 2, 1961 to August 15, 1979.”





� 	Observations of the State of May 2007, para. 10. Appendix III of the Application of the IACHR.





� 	Created by Law No. 9.140/95.





� 	Special Secretariat of Human Rights. Right to Memory and Truth, op. Cit., p. 30.





� 	Cf. Case of Almonacid Arellano et al. versus Chile. Preliminary Objections, Merits, Reparations and Costs. Judgment of September 26, 2006. Series C No. 154, para. 94.








