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A) OUT-OF-COURT SETTLEMENTS. CHARACTERISTICS AND CONDITIONS

1. The solution of a dispute submitted before the authorities responsible for deciding on it may be based on an out-of-court settlement reached by the parties, which could have been made before instituting legal proceedings —as it is to be desired whenever possible— or on the decision of the competent authorities, which in most cases are of a judicial character or, in any case, are vested with jurisdictional powers. At present the possibility of reaching an out-of-court settlement to solve a dispute is increasingly resorted to —even in criminal matters— as an alternative to jurisdictional proceedings, which are generally longer, more costly, and more complex. It has been said, perhaps rightly so, that it is more advantageous to reach a shared decision based on the litigants’ understanding and will than to abide by a third party’s decision.

2.
Beyond the many considerations which may be made as to the advantages or disadvantages of out-of-court settlements, it is true that public justice could not possibly take on and resolve the great number of cases which are ended through compromise agreements among the parties or acquiescence by of one of the parties to the claims made by the other. This is also true for international trials on human rights, notwithstanding the number of disputes which cannot be settled by agreement, on account of the extreme gravity or complexity of the facts, or of the great advantages to be derived from the precedent set when international authorities issue recommendations or decisions which contribute to establish the content and the new frontiers of the protection of human rights.

3.
The Inter-American System allows for friendly settlements to be reached by the parties, which at the non-jurisdictional stage before the Inter-American Commission are the alleged violation of rights victim (or the party appearing as petitioner), and the State, with the approval of the above mentioned body; and which at the jurisdictional stage before the Inter-American Court are the State itself, the alleged victim –thanks to the increasing procedural rights it has gained under the protection of regulatory innovations introduced by the Court— and the Inter-American Commission, as petitioner (deemed to be “only procedurally” a party to the case, as stated by the Rules of the Inter-American Court), the party to the legal action which comes— or does not come— to a compromise when the possibility of an agreed resolution arises.

4.
Now then, contrary to what may happen and normally does in domestic legal systems, in which out-of-court settlements in private actions are favored, according to the Inter-American legal system on human rights it is necessary that the authority hearing the case –the Commission or Court, consecutively- should accept (or even foster, in the case of the Inter-American Commission), the understanding reached by the parties to the case and the way it may be formally agreed. This must serve the protection of human rights, an issue of international public policy, the protection of which does not merely rely on the point of view and on the will of private individuals, but goes beyond them and is in the interest of the community which has recognized such rights and has decided to preserve them under the denomination of International Law on human rights, for which purpose it has created a protection system whose design lies in such objective protection, and not just in a mere subjective satisfaction which may be inconsistent with the preservation of the international legal system. The individual then is entitled to report the violation of which he has been a victim or not to do so, under Article 44 of the American Convention. Nevertheless, once the petition has been filed, the resolution of the conflict is no longer under the petitioner’s control.

5.
Consequently, the approval or the rejection of an out-of-court settlement reached by the parties implies an issue of justice and an issue of opportunity. It is necessary that the parties’ agreement be: a) just, that is, consistent with the necessary preservation of human rights in general and in particular; b) supported by actual, clearly established facts rather than a “formal version” which might put justice at the mercy of fiction; and c) acceptable for the purposes of the international protection system, taking into consideration that in certain cases it is advisable to go further —notwithstanding the justice of the agreement from the individual’s point of view— and leave the resolution on the issue to the public authorities having jurisdiction over it, in the interest of justice in general, in furtherance of opportunity. Hence, the Commission and the Court, in their own due time and circumstances, may approve an out-of-court settlement and close the proceedings or decide that it continue until it comes to its natural conclusion: a recommendation or judgment.

B) SETTLEMENT BEFORE THE INTER-AMERICAN JURISDICTION

6.
A great number of conflicts are solved before the Inter-American Commission through a “friendly settlement of the matter on the basis of respect for the human rights recognized in” the ACHR (Article 48(1)(f) of the Convention). Contrary to what is assumed, settlements are also increasingly reached during proceedings before the Court, whether at the written stage or the oral one. Statistics covering a quarter of a century, from 1979 through the first half of 2005 —it should be borne in mind, however, that during the first years there were relatively many advisory opinions, but not as many adjudicatory cases— show that the respondent States acquiesced totally or partially to the applications made and acknowledged their international liability for the acts committed in violation of human rights in 24 percent of the cases filed for adjudication by the Court. This was true of fifteen cases, whereas in 49 there was no acquiescence to the claims. However, it is important to point out that in most cases acquiescence to the claims was partial.

7. I believe that this phenomenon shows a tendency that is encouraging, insofar as it evidences the decision of the States to take the consequences of the illicit conduct of their agents and other persons, and to avoid unnecessary and even unjustified disputes, where there is sufficient evidence of the existence of acts in violation of rights. Hence, the Court has addressed this matter in the report I submitted, as President of the Court, to the Committee on Juridical and Political Affairs of the Organization of American States on April 14, 2005. In such report a section is reserved to this matter under the title “Acquiescence and acknowledgment of liability.”

8. In the first part of such Section I pointed out that “It is the parties’ duty to set their respective positions in trial, taking into consideration the facts which are the subject matter thereof as well as the claims arising therefrom. It is the Court’s duty to resolve the dispute by rendering judgment. Even when this is the general rule, to which most proceedings conform, it is also possible that these proceedings come to an end through settlements, either unilateral or bilateral, abandonment of action, acquiescence, or the parties’ agreement. Though these acts are not in themselves binding on the Court, they may be quite useful to reach the solution of a dispute —either entirely or partially— and, above all, to highlight the respect for the protection of human rights and the effectiveness of the commitments assumed on this matter.”

9. I immediately noted that in 2004 there was acquiescence in three cases regarding Guatemala (Cases of Plan de Sánchez Massacre, Molina Theissen and Carpio Nicolle), “whose representatives submitted in the respective hearings the request for forgiveness addressed by the State to the victims” —an expression with the positive effect of alleviating the moral consequences of the breach— and I mentioned that “the same happened during the first regular sessions of this year in two cases regarding Colombia (Cases of Mapiripán Massacre and Wilson Gutiérrez Soler).” I added that “it is significant that a tendency to this type of attitudes, which deserve reflection and consideration, seems to be emerging. We speak about a tendency -incipient or moderate, certainly- bearing in mind that over the last years several States have made statements wherein they acknowledge their international liability. This has occurred in cases from Argentina (Cases of Garrido and Baigorria and Bulacio), Bolivia (Case of Trujillo Oroza), Ecuador (Case of Benavídes Cevallos), Peru (Case of Barrios Altos) and Venezuela (Case of The Caracazo), in addition to the above mentioned cases from Guatemala and Colombia.” 

10. The judgment to which I attach this concurring Separate Opinion refers precisely to one of those adjudicatory cases: the Case of Gutiérrez Soler v. Colombia, wherein acquiescence was made under unique conditions. The “manner in which acknowledgment of liability and request for forgiveness were made —I noted in the above mentioned report submitted to the Commission on Legal and Political Affairs of the Organization of American States— sets an outstanding precedent.” I concluded that “our Court has not disregarded these facts, which have a significant political, legal, and moral value and so it has expressed in the pertinent orders.” My Separate Opinion gives me the opportunity to mention these comments —which are those of the Court as whole— and highlight once more the special characteristics of the acknowledgment of liability and request for forgiveness made at the public hearing in the Case of Gutiérrez Soler, held in the courtroom on March 9, 2005. As to the statements made by the parties at such hearing, I refer to paragraphs 28, 29, and 30 of the Judgment.

C) THE PRACTICE OF ACQUIESCENCE

11. It is meet to add some remarks regarding acquiescence and acknowledgment of international liability by the State. The first one refers to a practical issue which influences the course of the proceedings and the opinion of the Court. I refer to the content and manner of the procedural act performed by the State, which is undoubtedly relevant and influences the course and the resolution of the proceedings, though it does not determine them necessarily. If the State merely states that it acknowledges its “international liability” for the facts alleged in the case, that does not necessarily encompass all the issues which there is an interest in knowing and on which a decision is to be rendered. Hence, the Court addressed this subject in the amendments made to the Rules on November 25, 2003 and in effect as of January 1, 2004.

12. At present Article 38(2) of the Rules of the Court regarding the response to the application, but also applicable in its pertinent parts to the subsequent acquiescence -which, in essence, is a supplementary and delayed response to the application— sets out that: “In its answer, the respondent must state whether it accepts the facts and claims or whether it contradicts them, and the Court may consider accepted those facts that have not been expressly denied and the claims that have not been expressly contested.” In turn, Article 53(2) sets forth that: “If the respondent informs the Court of its acquiescence to the claims of the party that has brought the case as well as to the claims of the representatives of the alleged victims, their next of kin or representatives, the Court, after hearing the opinions of the other parties to the case, shall decide whether such acquiescence and its juridical effects are acceptable (...).”

13. As it can be noted, the admission referred to in the foregoing provisions includes: a) the facts alleged in the application submitted by the Commission, which often are quite numerous and complex and which, therefore, require specific identification by the party acknowledging them so as to avoid doubt or confusion; and b) the claims for declaratory and condemnatory judgment —related to the assessment of the facts in the light of the rules in the Convention and the pertinent reparations thereof— filed by the applicant Commission itself and by the alleged victims, who in this regard —although not as far as regards the report on the facts of the case in point— may make their petitions independently of the Inter-American Commission, as provided for by the rules and regulations and as reaffirmed by the precedents of the Court.

14. Insufficient acquiescence, acknowledgment of liability or admission of facts (technically, each of these concepts has its own scope) may give rise to opposing opinions on the nature and effects of the act, which will finally be resolved by the Court, always expected to decide on the admissibility of acquiescence and, eventually, on the scope thereof as well. It is desirable that the State should clearly establish the nature and effects it attaches to the procedural act it performs, for, otherwise, the Court would be forced to “construe” the will of the State and ascribe to it the characteristics which, in its own opinion, it has.

D) ACKNOWLEDGMENT AND JUDICIAL CONSIDERATION OF THE FACTS

15. Opinions differ as to the presentation of the facts, both at the hearing and in the text of the judgment, in cases where there has been acquiescence. On the one hand, it is argued that the dispute regarding the facts has ceased, and that, therefore, it is not meet that the parties or the Court refer to them thereafter. On the other hand, it is considered that the facts are essential data in the dispute, analyzed as a whole, and must be known and assessed in order to establish the terms of judgment, in addition to the fact that the statement of what has occurred —already acknowledged by the State— is an input for the “teaching effectiveness” of the proceedings and contributes to prevent repetition of similar events.

16. In this regard, it is relevant to bear in mind that the acknowledgment of facts is not binding for the Court, which may require clarifications and even decide that the proceedings should continue despite such acknowledgment, and that, in any case, acknowledgement does not in itself amount to a legal assessment of such acts, something which the Court is the only one entitled to do. It has already been said that the truth of the facts upon which the case is based does not derive from the admission of such facts by the parties —the formal or conventional truth— but from sufficient and conclusive evidence —the material or historical truth— which is what is sought in international proceedings on human rights. Judgment is and contains, in substance, a reflection of the Court on wrongful acts and the legal consequences thereof, and an assessment made by the same body in order to pronounce the pertinent decision. It is not reasonable to exclude the acts committed in violation of human rights from such reflection and such assessment, from which it is necessary to derive certain consequences.

E) DOUBLE JEOPARDY

17. In the Judgment to which I attach this Opinion, the Court has used the expression “sham double jeopardy” (para. 98), which has already been used before (Case of Carpio Nicolle et al., November 22, 2004 Judgment, paras. 131 and 132). This expression stresses the “sham” that is rooted in some judgments, as a result of the machinations —whether their outcome be an acquittal or a conviction— of the authorities who investigate the facts, bring charges, and render judgment. The process has been “like” a process, and the judgment serves a specific design rather than the interests of justice.

18. However, such expression is not necessarily applicable to all cases to be encompassed, which evidence a manifold reality. Yet, it reflects a highly relevant issue: the subsistence or the decadence of double jeopardy –which used to be referred to as the “sanctity” of double jeopardy— which, in turn, renders operative the ne bis in idem principle, widely adopted in domestic and international systems. Therefore, what seemed to be unquestionable not so long ago is now being questioned: the validity of the judgment which acquires the authority of a final pronouncement, the review of which is barred by double jeopardy (in its double formal and material projection) and which, therefore, cannot be challenged by any legal means, regardless of the liability of a different nature of those who unduly or illegitimately rendered it.

19. The decadence of the absolute authority of the double jeopardy principle inherent to a final and unappealable judgment, understood in the traditional sense of the expression, is evident. International jurisdiction on human rights and international criminal jurisdiction could hardly be effective, and might not even exist, if the final decisions of domestic jurisdictional bodies were deemed to be incontestable in all cases. The incorrectness or the irrelevancy of a domestic judicial decision which puts an end to a dispute may be inferred from a variety of circumstances: an error made by the authority who issued such decision, even if there be no other source of injustice; or the illegality or illegitimacy with which the judge acts, whether in the proceedings (due process breaches) or by misrepresenting the facts leading to judgment. In both cases a judgment will be rendered which does not further justice and which apparently —formally— serves legal certainty.

20. Reflections on this issue are increasingly numerous in domestic precedents —particularly in the precedents of constitutionality courts— as they have been in international precedents before. All things considered, it is evident that the authority of the double jeopardy principle is only justified by the authority which it derives from a regular procedure and from the legitimacy of the acts performed by the judge. It is true that the solution of adjudicatory cases and the conclusion of conflicts is in the interest of society and of the State, but it is also true that such worthy aim —which “sanctifies” the double jeopardy principle— should not be sought and achieved at any cost, including the abuse of the means which make jurisdictional action by the State legitimate, an action to which the custody of both legal interests and ethical values is entrusted. In other words, the end does not justify the means; these, instead, contribute to the justification of the aim sought after. This inversion of the old pragmatic maxim is especially relevant as to procedural matters, such as the admission and validity of evidence.

21. Moreover, this has been acknowledged in the precedents of the Inter-American Court, which in several cases has found against the validity (due to their incompatibility with the American Convention) of criminal proceedings when serious procedural breaches have been committed, whereby it becomes necessary to institute new proceedings or reopen previous ones at the point at which the breach was committed. The outcome, in any case, will be the rendering of a new judgment. To put it in different terms, what prevails is the notion that flawed proceedings are not an actual proceedings and that the (apparent) judgment rendered therein is not a genuine judgment. Should this be accepted, the subsequent trial on the same facts and against the same persons would not amount to a second trial nor would it disregard the ne bis in idem principle.

22. Naturally, this issue is not closed. It is still necessary to advance carefully and reflectively into the various hypotheses which might be formulated on the attainment of double jeopardy. It is to be assessed, as objectively and wisely as possible, whether it is necessary to disregard a final judgment, apparently unappealable, and so set aside the ne bis in idem principle, or whether to preserve the acknowledgment thereof —which is a powerful guarantee— on the basis that the proceedings instituted and the judgment rendered therein do not amount to actual proceedings and to a true and genuine judgment.

F) PUBLIC NATURE OF THE PROCEEDINGS AND PUBLICATION OF JUDGMENT

The public nature of the acts of trial in open court, one of which is the judgment, is a feature inherent to the due process of the law in a democratic society. There are quite many international instruments which refer to “fair trial” and “public hearing” within the same expression. The objective sought is to incorporate the eyes and ears of the people into the trial —notwithstanding their intervention in the trial itself, as is the case of trial by jury—, which becomes a democratic guarantee of the correct operation of justice. Public observation reinforces the proper fulfillment of the jurisdictional function, provided that the judge concentrates only on the facts and the law, which should never be “re-read” under the public pressure, and responds only to his reason and his conscience. This is another one of the important issues regarding the administration of justice in a democratic society, one which is always extensively discussed, but never adequately resolved in practice.

The Inter-American Court frequently orders the publication of the judgments it has rendered as a redress measure, either to satisfy the victim’s right or to create social hindrances to the possible repetition of conducts which are violations of human rights. Thus, the publication of the judgment serves a double purpose: an individual one and a social one, both rooted in the specific case. On several opportunities the Court has stated that the declaratory and condemnatory judgment is in itself a redress of grievances. Its reparatory effectiveness is extended when it becomes generally known due to the reasonable publicity thereof, the characteristics of which are defined by the Court itself. It thus brings about a kind of vindication of the victim in a society which might have once considered the behavior of the authorities to be legitimate. In other words, “things go back to normal”, the truth is proven in the case, and “each one is given his due” with the people watching. And all this is quite important.

25. It is also important that publication be made in such a way as to achieve the aims sought, which are invariably favorable to the cause of justice in general and of the justice awarded the particular victim. Therefore, it is advisable that the Court analyze, as it has, the details of the publication ordered. It is necessary to prevent this means from being used to “victimize the victim once more”, taking into consideration the circumstances of the case, the characteristics of the victim’s environment, his future life, the need to create conditions which favor it and which reduce the negative consequences —most of them, psychological— of the violation committed. At times the detailed dissemination of the facts does not contribute to the victim’s future welfare. Finally, what is important is to put on record that there has been an unacceptable violation of an individual right and that, therefore, the State has been found internationally liable. Obviously, this does not mean concealing facts, which are recorded in the proceedings and therefore can be accessed by any person who is interested in the case. It means doing what is expected from a judgment without creating further problems to the victim as collateral damage.

Sergio García-Ramírez

President

Emilia Segares Rodríguez
Deputy Secretary 

