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CONCURRING OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ 

TO THE JUDGMENT ON THE 

CASE OF PALAMARA-IRIBARNE V. CHILE 

OF NOVEMBER 22, 2005

1. 
Freedom of expression and due process of law are the central issues of this case. The due process of law shall be the main issue of this Concurring Opinion, and it constitutes the most frequently addressed issue by the Inter-American Court jurisprudence regarding adversarial cases, and it has also been approached, directly or indirectly, in some advisory opinions. It is also present in several decisions of provisional measures. The remarkable presence of this subject matter in the actions brought before the Inter-American Court coincides with the experience of the European Court of Human Rights and the European national courts before which violations against the Rome Convention are claimed.    

2. 
Consequently, the due process of law is a crucial issue of the international protection system of human rights. It is so due to its material characteristics and its constant presence. The frequency with which it occurs corresponds to the transcendence it has for the operation of human rights and, therefore, for the effectiveness and firmness of the state in which the rule of law prevails. It is through the due process of law that the best defense of fundamental rights is provided, when these are affected or at risk. So, all the aspects of this subject matter gain extraordinary relevance, particularly some which have been considered by the Court in the Case of Palamara-Iribarne, which judgment follows the line set by previous decisions which have influenced the domestic legislation and jurisprudence.  

3. 
To give credit to these statements, it should be enough to take into account –quantitatively and qualitatively – the preventions of Article 8 of the American Convention on Human Rights, grouped under the “Right to a Fair Trial” title. The matter gains even more importance –that is to say, it shows its true face and actual transcendence- if under a broader concept of due process of law, the other expressions of effective, timely and fair trial are added, which appear in several cases and which constitute many other means to preserve, protect or recover basic rights of the person.  

4.
 This extension of the traditional concept in order to encompass all the aspects of the subject matter into one concept which corresponds to the whole phenomenon leads to invoke different means of protection incorporated in provisions of the Pact of San José, several included in Article 8, which have autonomy regarding the pact, but are linked to it through the notion of due process:  Article 4 (right to request pardon, amnesty or commutation); Article 5 (exclusion of mistreatment in every case, most of which are related – of fact or of law – with the development of a criminal judicial investigation or pretrial investigation,  separation of indictees, regime of minors pending trial); Article 7 (legality and legitimacy of deprivation of liberty, rights of the detainee, judicial control of confinement); 25 (judicial protection of fundamental rights), and probably also Articles 9 (conviction grounds) and 10 (damages compensation for conviction based on a procedural error). The provisions regarding deprivation or restriction of rights explicitly related to specific cases (for instance, impact on the right to property, according to Article 21, and on the rights of circulation and residence, in the terms of Article 22) should be added, as well as –of course- Article 27, regarding the prohibition to suspend certain rights and the right to fair trial, indispensable for their protection.   

5. 
Paragraph 1 of Article 8, invoked in the Case of Palamara-Iribarne, to which Judgment I attach this Opinion, sets forth a rule of general scope in this area, to wit: every person has the right “to a hearing with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law (…)”. For functional reasons I consider evident, this is a guiding guarantee or, even better, conditioning of the aggregate of guarantees set forth in Article 8, with a very broad scope in the most different aspects of the trial. The provision of the Article above gains meaning and effectiveness under the protection of the rule which establishes the right to a hearing under qualified conditions. 

6. 
As we already know, there is not a comprehensive and unanimously accepted description of due process, with regard to which other concepts are brought to discussion –synonymic or bordering concepts, a relation that I shall not analyze now –, such as effective legal protection or fair trial. Thus, it is usual to mention a series of rights, concepts or institutions on this matter, among which the demand for a trial before a legally established jurisdictional body which additionally has the characteristics of impartiality and jurisdiction stated in the above mentioned paragraph 1 of Article 1 of the American Convention on Human Rights is invariably present.  

7. 
It is possible – and even necessary, in my opinion- to establish a certain  division between this guarantee on the court, which I have called “guiding” or “conditioning”, and the remaining guarantees of that same Article 8, paragraphs 1 and 2, as well as those of other provisions of the American Convention. In order for these to operate, the complete and strict observance of the above mentioned guarantee is required; that is why it is considered to be guiding and conditioning. So, it seems reasonable to award to the existence of the judge or court the characteristic of the requirement of due process, and not only that of a component or element of the latter. In fact, it is precedent to the other rights which may be characterized in this last manner. 

8. 
If we talk about proper defense, right to remain silent, remedy for the complete revision of the judgment, etc., it is supposed that all that is relevant precisely when a set of procedural acts is developed before the judicial authority of paragraph 1, which in this way constitutes the institutional or organic context, or the hypothesis or grounds for the presentation of the other rights. Of course, this does not prevent the demand for the observance of the due process guarantees when other authorities –not strictly judicial or jurisdictional- fulfill functions out of which the acknowledgement or disregard of rights or obligations shall be derived. In this case there is an extension of the concept and scope of due process of law, so as to address with realism and efficiency the protection purposes it pursuits.

9.
 Article 8(1) sets forth the characteristics of the settler (in the material sense, not only in the formal sense) summoned to decide an adversarial case and before whom the proceedings subjected to the guarantees system specified in the same provision must be developed: 

a) legally established, that is, his powers shall derive from the law which creates him or, in any case, from a law preventing them, considering the genuine scope of the expression “law”, a topic which has also been addressed by the Inter-American Court jurisprudence;   

b) preexistent to the facts on which it is to pass judgment, an ex ante characteristic which often constitutes a precious guarantee of legal certainty: it is set in the axis of criminal repression itself, regarding the principle of nullum crimen nulla poena sine lege praevia: substantive, organic and procedural, and it excludes ad hoc courts and the trials by commission; 

c) independent, that is, autonomous in every aspect of its jurisdictional performance, with the powers to decide without the influence of other bodies of the State –or any external instance-, the actions brought before it, autonomy which must exist not only in the provision governing formal judicial performance (Constitution and secondary law), but also the reality in which the settler acts;  

d) impartial, that is, alien to the interest and the right of those who appear before him, free from “prejudice,” fit to constitute –formally and materially- that “third subject, set above the parties,” and therefore summoned to decide with total objectivity; and 

e) competent, that is, vested (by the preexistent law which institutes him) with the capacity to solve (in an independent and unbiased manner) the actions brought before him according to the system which distributes among the jurisdictional bodies the power of jurisdiction and  decision corresponding to the State and that the latter exercises through the jurisdictional function.  

10. 
Knowing that the court must internally have said capacity characteristics, it is necessary to move forward on external information – already implied in the capacity features– of its performance. It is in that aspect that we find the connections between jurisdiction and equality between the parties. Finally, it is attempted to project another radical principle of the democratic system over the exercise of the judicial function: that equality between the parties which claims for the same trial pattern, without detriment to the singularities derived from the action’s subject matter and from the inclusion of equaling elements when the controversy is between individuals with a natural “inequality of arms,” as I have expressed in precedent Opinions, in those cases where the actual inequality fights against formal equality.     

11. 
After a long phase of material and procedural privileges, the equality which disregards special jurisdictions and trials made its way: the State jurisdiction is exercised with utmost objectivity, identical for any individuals, without any considerations but the weight of the reason with which the claims are sustained. In this long jurisdictional unity process –without this preventing, as I have already said, the existence of special material jurisdictions by virtue of the nature of the substantive relations- some special jurisdictional systems have remained, to a greater or smaller extent. The so called military, war or martial jurisdiction appears among them. 

12. 
At present, there is a stronger tendency to the reduction and even the disappearance of the  military trials. Several reasons related to the characteristics of the natural settler and to the principle of equality between the parties explain so, reasons to which I have already made reference. Those who support the pertinence of this jurisdiction, and at the same time the need to observe the principle of equality between the parties to its greatest extent –and before its typical instruments: mainly, the jurisdictional instruments – state that the military jurisdiction may and must be applied –preferably during war times- in the scope of two determining and unavoidable aspects: 

a) the subjective aspect, that is, in fact, a professional piece of information: regarding military personnel in active service, which excludes those of the “reserve”, the “retired” and other categories of individuals who belonged to the armed forces as active members but who are no longer in that situation; and   

b) the material aspect, related to the nature of the action’s subject matter: it has to deal with matters directly and immediately connected with the military performance, with the arms function, the military discipline.    

In some legislations where the restrictive tendency of the military jurisdiction has progressed much more, one requirement is added to the circumstances required for that jurisdiction to act: war time or situation. The fact that only under this circumstance is the military justice to operate, reinforces the functional character of the Military Law and the respective jurisdiction, and it evidently constitutes an eloquent fact regarding its essentially exceptional character.

13. 
As it can be observed, the first requirement leaves civilians –the non-military, in the sense I have just described- out of the military jurisdiction, completely and without exceptions. The second requirement excludes any of the causes which have no direct and immediate relation, by their own nature, with the military function.  That is why “function” crimes are mentioned in this case, which are not updated because of the fact that the “officer” is a military member, although, as I have already said, that condition is also required. Evidently, this reference to the “function” is related to the nature of the activities, duties, performance qualified as military, of which the legislation has to be informed, and not only with certain formal qualification in provisions or authorities decisions. In other words, it is necessary to bear in mind –in this aspect as in many others- the nature of the legal relations, materially considered. 

14.
 As in this case we are before a special justice, subtracted to the ordinary jurisdiction which governs all people, and therefore, we are before an exception or suspension of the equality system, when it comes to determine who are justifiable and which is the subject matter of the military justice it is necessary to act with a restrictive criterion, as it is the case of every hypothesis of exception. This implies the prevalence and preference of the equality, and not of the exception. Such is the only possible interpretation rule from the human rights standpoint and, by the way, also the only one consistent with the historical development of the subject.  

15.
 In the case sub judice, the accused in the internal criminal action and victim in the Inter-American proceeding was no longer a member of the armed forces: he had no military functions under his responsibility. He was a civilian to the service of the armed forces, bound by a private legal instrument, the contract, and responsible for tasks which had no relation whatsoever with the military function, although they had a certain connection to it in the broad sense, but that does not determine the application of the military criminal law and the intervention of the military justice. Should there be any doubts –which I do not have— as to the civil or military nature of the defendant, they should be clarified through the interpretation criterion I mentioned above: the most compatible with the complete application of the principle of equality between the parties and, therefore, the most favorable to the individual.   

16. 
Thus, the Court has been able to bring its jurisprudence constante with regard to the military jurisdiction: only for military officers in active service and regarding issues strictly related to the military function, firm jurisprudence which constitutes a valuable contribution by the Inter-American Court to the solution of issues which have often appeared in our region. Should this be the case, the application of the military jurisdiction on a civilian and regarding issues which go beyond the military function turns out to be incompatible with the Convention, particularly with regard to Article 8: the judge or court is not naturally competent, without discussing here if he or it gathers the other characteristics required by the same provision, which has been a matter of discussion in the case of trials followed by other types of crimes which affect or are supposed to affect the public or national security, with regard to which the court and the defendant are –or seem to be-, each in a different trench, members of the fighting forces.  

17. 
I return to the remarks with which I began this Opinion, so as to come to a conclusion therefrom and from the development of the precedent paragraphs. If the existence of a competent judge or court is a requirement of the proceeding and not a mere element thereof, along with those of fair trial, and if in certain hypothesis there was no such a competent judge or court, the acts performed before someone who does not bear this condition can not be considered as procedural acts in the strict sense, nor can the aggregate be qualified as true proceeding, nor its conclusion as authentic judgment. 

18. 
Should it be the case, the Court judging violations against human rights may restrict itself to determine the capacity of the acting tribunal for the reasons described above, without being necessary for it to qualify –more precisely, to disqualify- each act performed in the alleged proceeding, taking into account the specific deficiencies those acts present: defense, legal representation, evidence, remedies, etc. Even if these proceedings had taken place with stricter attachment to the American Convention, they would not be considered as true procedural acts, nor the final decision would gain the force of authentic judgment, because both would lack the requirement –the grounds- on which the proceeding is built: a competent court, that is to say, a body vested with the indispensable jurisdictional powers to take up a certain case regarding both subject matter and in personam jurisdiction – or the profession of the person-, and the rule of equality between the parties, which only admits limited and rigorous exceptions.  

19. 
As I have pointed out, freedom of expression constitutes another of the relevant issues of this case, according to the claim that gave rise to the proceeding before the Inter-American Court. This court did not perform a detailed and thorough revision of the characteristics of the freedom of expression with regard to the publication of the questioned book. It did not seem necessary to do so, as the information handled by the defendant came from open sources and had been of public domain. This circumstance made it unnecessary to analyze the issue any further. Had the situation been different, a situation which had led to deepest reflections, it would have been necessary to analyze how the Convention operates with regard to the State obligations and the freedoms and duties of the individual – including the duty of confidentiality and the consequences of failing to comply with it-, the rights and restrictions of Article 13 and the provisions included in Articles 29 and 32(2) of the Convention. This analysis shall be addressed some other time in the future.

20.
 The Court presented some considerations regarding the crime of contempt in the context of freedom of expression. I agree with the Court observations with regard to the risks that the typical formulation of contempt may entail to the freedom of expression. In my opinion added to other judgments of the Court – for instance, case of Herrera Ulloa—I expressed my points of view, which have not changed, on the exercise of criticism with regard to civil servants and the less strict requirement regarding the freedom of expression, if compared with the one which may appear when individuals are involved. What I want to enhance now is that this topic must be analyzed under the light –or the shadow- of the specific criminal formulas, that is to say, in front of “concretions” and not “abstractions.” 

21. 
In other words, what interests and concerns is not the existence of a certain legal classification called “contempt” – a nomen juris which may loose several contents, from acceptable to inadmissible-, but the way in which that criminal concept influences the freedom of analysis and expression, and also the possibility – which was not unnoticed by the Court – that undue repression is exercised through a different criminal definition, as may be the case of the threats. It is also necessary to notice that criticism legalization does not mean to set aside the old guarantee –included in several Constitutions- which protects the members of Parliament and the judges against malicious counterclaims which attack their own capacity of expression or decision, also important for the democratic system.  
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