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CONCURRING OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ

ON THE JUDGMENT RENDERED BY

THE INTER-AMERICAN COURT OF HUMAN RIGHTS

IN THE CASE OF GÓMEZ-PALOMINO V. PERU
ON NOVEMBER 22, 2005

1. 
In this Opinion, I will address a key aspect of the Case of Mr. Gómez-Palomino, to wit, the statutory development of the crime of forced disappearance in domestic law and its relation to the international system which the State has approved. Some of the most significant aspects of this matter have been often addressed in the case law of the Inter-American Court, under the Pact of San José, before the Inter-American Convention on the Forced Disappearance of Persons was adopted on June 9, 1994. This instrument was included in the regulatory framework of the matter, wherein it incorporated concepts and defined scopes, the core of which was already contemplated in the American Convention, under other items.
2. 
The issue of forced disappearance has come up, with an unfortunate frequency, in the cases examined by the Inter-American Court under its contentious jurisdiction. That crime has not disappeared from the “violation phenomenology,” though today most proceedings involve issues of a different nature. In that regard, we should take into account some judgments rendered during the first few years after the Court started to exercise its jurisdiction, including that rendered in the Case of Velásquez-Rodríguez, frequently quoted in the decisions of other national and international tribunals, and by legal scholars. The judgment rendered in Velásquez-Rodríguez oriented judicial thinking on this matter. The Inter-American Court, based on the American Convention, highlighted then the multiple violations involved in the crime of forced disappearance of persons. Indeed, a variety of legally protected interests and rights are affected by that criminal offense.
3. 
For some time now, we have devoted our efforts to develop a new international legal order, based on shared convictions and expectations, and as a result of a certain understanding on human dignity and the role of public ―and other― authorities in relation to individuals. In this framework, certainty grew stronger regarding the need to develop definitions ―that are later to support international and domestic actions― of conducts that seriously affect the most valued interests, and call for the adoption of means and methods to prosecute with the aim of preventing such behavior and punishing perpetrators. What is involved is the “other face” of human rights protection in the international scene, the role of which is similar the one played by criminal law in the domestic jurisdiction. Specific crime definitions identify the conducts that most severely affect paramount interests and attach legal consequences to them which, in turn, seriously affect human rights.
4. 
In this context, conventions and treaties have been signed which refer to certain illegal acts in general and that entrust the States with the task of specifying such acts in their domestic legislation, and providing sufficient and efficient prosecution measures. There are other instruments which move several steps forward in the same direction and go on to describe ―i.e. provide a legal definition, in the language of criminal law― such acts, in order to unify the legal reaction of the international community and to set up a protection and prosecution front line based on shared ideas about justice and security. This happens, for instance, in the Inter-American context regarding the definition of torture (Article 2 of the Inter-American Convention to Prevent and Punish Torture) and forced disappearance (Article II of the aforementioned Convention). In the context of criminal law systems, we would say that these precepts include the legal definitions of the crimes of torture and disappearance. In essence, both conventions fall under the definition of special criminal statutes, as far as the aspect I am now examining is concerned, and therefore have their place within a criminal corpus juris.
5. 
When States become parties to an international treaty on human rights, something which they do in the course of exercising their sovereignty right and not in spite of it or to its detriment, they undertake certain obligations regarding the other States belonging to the system inherent to the treaty and towards the individuals that are subject to the jurisdiction of the State party itself. This is a characteristic of human right treaties, as opposed to another type of instruments that are limited to defining legal relations between States, establishing their mutual rights and obligations.
6. 
Thorough analysis has been made as to the content of the general duties undertaken by a State upon ratifying the American Convention on Human Rights. These duties are specified in Articles 1 and 2 of the Pact: recognizing rights and, consequently, properly respecting and ensuring the exercise of those rights, adopting any appropriate measures. For the purposes of this Opinion, and the judgment I concur with, it is important to refer to the obligation set forth in Article 2, under the heading "Domestic Legal Effects": where the exercise of the rights and freedoms referred to in Article 1; i.e. those contained in the Convention, “is not already ensured by legislative or other provisions, the State Parties undertake to adopt [...] such legislative measures or other measures as may be necessary to give effect to those rights and freedoms." 
7. 
Thus, the domestic legal order should be built or re-built in consonance with the international legal order that the State adopted and incorporated into its own. The provisions that govern the respect and safeguard of human rights and fundamental freedoms include criminal laws ―general provisions, crime definitions and legal consequences― aimed at protecting interests and rights resorting to the most forceful means available to society and the State.

8. 
These general duties give rise to the specific commitment of States regarding certain provisions. Let’s go back to the instruments mentioned before. Article 1 of the Convention against Torture sets forth that: “The State Parties undertake to prevent and punish torture in accordance with the terms of this Convention;” and Article III of the Convention on Forced Disappearance of Persons provides as follows: “The State Parties undertake to adopt […] such legislative measures that may be needed to define the forced disappearance of persons as an offense and to impose an appropriate punishment commensurate with its extreme gravity.”
9.
The drafters and signatories of treaties ―who are, at the same time, bound by said instruments― understand that the illegal conducts defined therein call for their own forms of prosecution, that the usual statutory definitions contained in domestic law applicable to similar or approximate hypothesis ―such as battery, injuries or threats in the case of torture, and illegal deprivation of freedom, abduction or obstruction of justice, in the case of forced disappearance of persons― will not suffice and they also understand that the definition provided by the international instrument is the appropriate and sufficient way to react when such crimes are committed, as the international community is interested in their punishment. Were it not so, it would be meaningless to establish binding descriptions and to impose specific obligations upon the States in such regard.
10.
 It is possible to assume that the States are free to adopt more severe mechanisms to prosecute these violations should they deem it fit, proper or fair for the better protection of human rights; provided, however, that upon doing so they do not infringe other principles or rules that cannot be passed over. The international definition of a crime constitutes the minimum prosecutable core, which may be improved ―to further serve the purposes and the reasons that justify such definition― though not altered, conditioned or defused by eliminating the necessary elements from the form requiring prosecution or by introducing characteristics that reduce its meaning or efficiency, ultimately resulting in the impunity of conducts for which the international order, with the deliberate backing by the State, has defined appropriate punishment.
11. 
In some case, the Court has upheld the need for a State Party to the Convention on Forced Disappearance to incorporate the related criminal definition into its own legislation. In the judgment on reparations in the Case of Trujillo-Oroza, the Court held: “(…) it is also important to place on record that the failure to define the forced disappearance of persons as an offense has prevented the criminal prosecution in Bolivia to investigate and punish the crimes committed against José Carlos Trujillo Oroza from being carried out effectively, and allowed impunity to continue in the instant case” (para. 97). Consequently, the Court ordered the State “to define the forced disappearance of persons as an offense in its domestic legislation is in order” and considered “that reparation should only be considered complete when the draft becomes a law of the Republic and enters into force, and this should occur within a reasonable time after notification” of the judgment (para. 98).
12. 
We should now briefly examine the description of the crime of forced disappearance contained in Article II of the 1994 Convention. That instrument refers to various elements of the crime definition that, individually and as a whole, are part of the prosecutable core, that is the internationally accepted definition ―which the State has approved and consented― which must be complied with in the domestic order, as indicated above (para. 10). The incorporation of these elements into the definition contained in domestic statute evidences compliance with the international commitment established in the American Convention (Articles 1 and 2) and the Convention on Forced Disappearance (Article III).
13. 
A) The illegal conduct consists in the “deprivation of freedom […] in any manner [...] followed by a refusal to acknowledge that deprivation of freedom or to give information on the whereabouts of that person." Deprivation of freedom consists in an impairment or loss of that freedom. The manner in which that deprivation occurred is irrelevant: it may be lawful or unlawful, violent or peaceful, etc.
14. 
The Statute of the International Court of Justice, which is mentioned by our Tribunal for the purposes of the instant case ―recalling, for sure, that it has been ratified by Peru― is less accurate in this regard: “arrest, detention or abduction.” The shortcomings in that text, which call for interpretations that will always be risky, consist in that it does not expressly include other types of deprivation of freedom that do not fall under formal descriptions: arrest or detention –unless detention is given a broad meaning, almost all inclusive- or do not include the basic elements of abduction.
15. 
Such indifference as to the form of the deprivation of freedom has provided the substance for the final draft of Article 2 for a convention on forced disappearance, adopted by the United Nations ad hoc Working Group on Enforced or Involuntary Disappearances on September 23, 2005. The related text lists, but ultimately without limitation, certain specific ways in which deprivation of freedom may occur, in its largest meaning: “arrest, detention, abduction or any other form of deprivation of liberty.”
16. 
The foregoing considerations do not completely cover the description of the conduct contained in the Inter-American Convention. This incorporates other necessary references to classify the conduct of the person responsible for instances of forced disappearance: a) absence of information on that deprivation of freedom; b) refusal to acknowledge that deprivation or (in the alternative); c) refusal to give information on the whereabouts of that person. In the first case, there is a failure to inform; in the second and third cases, information is refused. The description of the illegal act would be altered if either of these characteristics of the conduct was eliminated, my comments contained in paragraph 28 of this Opinion notwithstanding.
17. 
Other international systems include expressions that are partially coincidental with the one set forth in the Inter-American Convention. The Statute of the ICC refers to a “refusal to acknowledge that deprivation of freedom or to give information on the whereabouts of [the] person[s]" arrested, detained or abducted. The United Nations project mentions: “refusal to acknowledge that deprivation of freedom” or “to give information on the whereabouts of that person.”
18. 
B) References to the persons involved: i) there are no specific references to the person affected by the conduct: one or more persons; i.e. any number of individuals, irrespective of any specific characteristic, and ii) there are references as to the individual responsible for the conduct: he or she may be an agent of the State; i.e. a person holding or performing a public position, rank, commission or activity, or (in the alternative), “persons or groups of persons acting with the authorization, support, or acquiescence of the State.” In terms of the legal definition, the punishable conduct may bring together individuals from both categories or individuals from only one of these categories. In both cases, forced disappearance will be deemed to have occurred. Thus, the provisions that set forth that this offense can only be committed by public servants, without taking into account all other categories of persons possibly responsible for that conduct, amounts to failure to comply with the international commitment to establish a specific crime definition.
19. 
The Statute of the International Criminal Court refers to the arrest, detention or abduction of persons “by, or with the authorization, support or acquiescence of, a State or a political organization.” Indeed, the wording is not entirely adequate. The United Nations project advances along the path followed by the Inter-American Convention: “agents of the state or […] persons or groups of persons acting with the authorization, support, or acquiescence of the state.”
20. 
C) The definition contained in Article II of the 1994 Convention includes another expression worth examining: that those circumstances; i.e. the conduct described attributable to certain individuals, “thereby imped[e] his or her recourse to the applicable legal remedies and procedural guarantees.” It is necessary to examine the scope of this phrase which, if analyzed loosely, may result in the absolute impunity of forced disappearance.
21. 
On the one hand, we could consider that the phrase mentioned in the preceding paragraph does not comprise an element of the crime definition, but rather an explanation or thought of the legislator to recall the aim that the perpetrators of the crime of forced disappearance had in mind and its normal effects: avoidance of the ordinary controlling force of justice aimed at providing personal security. The wording of the paragraph itself leads to the following conclusion: indeed, the final part of the rule reads: “thereby impeding” and not “in a manner that impedes,” as it should have read had one more element of the crime definition been in mind.
22. 
On the other hand, if the wording of the Inter-American Convention I am now analyzing is deemed to refer to an element of the crime definition, that circumstance would not hinder the criminalization of the conduct of forced disappearance merely on the grounds that, in theory, the legal remedies and procedural safeguards to protect personal freedom (the appropriate remedies and safeguards, in a general and impersonal sense) remain available. Moreover, the crime of forced disappearance would be committed all the same, even if, hypothetically, it were possible for a third party to resort to a given remedy. The important thing is to continue allowing unrestricted and prompt access to remedies and safeguards that effectively ensure that the violated right is redressed and that the holder of that right is properly protected. In other words, ―as suggested by the United Nations project― the victim should not be deprived of legal protection. Obviously, the idea is that the person should not be deprived of the safeguards that the appropriate legal system should make available to him or her.
23. 
The treatment of this matter is different in all other instruments, which were also mentioned in the judgment of the Inter-American Court and to which I have made reference in this Opinion. The final sentence of Article 2 of the aforementioned UN project is probably more adequate, since the relation established between the elements of the crime definition is even clearer. It establishes a relation between the conduct of the agent and its consequences regarding the personal security afforded the victim under the law: “depriving (the victim) of the protection of the law.” Moreover, the Statute of the ICC incorporates that aspect as a subjective element of the crime definition. Indeed, it mentions “the intention” of the perpetrator of “removing them (the individuals deprived of their freedom) from the protection of the law for a prolonged period of time.”
24. 
This type of considerations, as applied to the instant case, motivated the Inter-American Court to examine Article 320 of the Criminal Code of Peru. We should bear in mind that the aforementioned Article punishes “[a] public official or servant who deprives an individual of his liberty, by ordering or carrying out any act that results in the individual’s duly proven disappearance, shall be punished by imprisonment for not less than fifteen years and disqualification from office, pursuant to Article 36(1) and (2) of the Criminal Code.” This concise wording leaves ample space for criticism and deserves ―from my point of view, hence this separate concurring Opinion of mine― a decision such as that rendered by the Court. Let us see.
25.
Firstly, the reference to the conduct is not consistent with the 1994 Convention and, in any case, it is obscure. Article 320 refers to the ordering or carrying out of an act, thus involving another issue that should not have been included in the wording of the crime definition: criminal involvement, either as intellectual perpetrator (ordering) or as physical perpetrator, i.e. the actual wrongdoing (carrying out). These acts (quid of the omissions?) are oriented to a result expressly required by the crime definition: the “duly verified” disappearance of the victim.
26. 
Evidently, mere deprivation of freedom is not enough ―as required by the Convention, according to a wide protection scheme― but “disappearance” is also required, an ambiguous expression that is subject to various constructions. Furthermore, said “disappearance” must be “duly verified.” This requirement raises new difficult questions. Is the goal to have the applicant prove that disappearance, which is inadmissible, as alleged by some detractors of that principle? Is there a reference to the fact that occurrence of the crime can only be established and the perpetrator punished when disappearance has been “duly proven” – through judicial proceedings, where evidence is examined? Upon examining the wording used in Article 320 and its possible interpretations and consequences one should analyze if attempt, as a conduct, is not subject to criminal prosecution. Indeed, the definition of the crime requires the occurrence of an instance of disappearance and that said disappearance be duly proven. All in all, there is ample difference between that concept in domestic legislation and the description contained in the Inter-American Convention, as ratified by the State.
27. 
As regards the perpetrator, Article 320 refers to a specific characteristic: the person depriving the victim of his freedom is "a public official or servant.” In principle, the phrase “agents of the State” ―as used in the Convention― is wider than “public official or servant,” except as otherwise set forth in domestic rules aimed at explaining these concepts. Of course, incrimination will not apply ―at least under this legal category, whose enforcement is required by the international system― to individuals who are not public officials or servants, thus considerably restricting the description contained in Article II of the Convention. The judgment of the Court indicates that the domestic criminal standard restricts the category of wrongdoing and disregards other forms of criminal involvement. Considered as a whole, the problem is even greater: the crime definition excludes every from wrongdoing or criminal involvement in forced disappearance any individual not falling under the category of public official or servant.
28.
 Obviously, the domestic crime definition does not cover other elements of the legal definition of the crime set forth in the Convention, as mentioned above: i.e. absence of information or refusal to acknowledge that deprivation or to give information on the whereabouts of the victim. The consequence of that omission may be disadvantageous for the official and, therefore, result in the imposing of a more severe criminal punishment that the one established for the act of forced disappearance. Indeed, the crime would be perfected once the acts that result in said disappearance have been effectively performed, irrespective of the subsequent conduct of the official as regards information, explanations or acknowledgment.
29. 
During the regular session in which judgment was rendered in the Case of Gómez-Palomino v. Peru, the Court heard and decided –after the State acknowledged its liability- the Case of Blanco-Romero et al. v. Venezuela. In these proceedings, domestic legislation on forced disappearance of persons was also taken into account. In that regard, upon ordering reparations, the Court found that domestic legislation was not consistent with the Inter-American Convention on the matter and decided that the State should review legislation to guarantee compliance therewith.
30. 
In the Case of Blanco-Romero, the description of the illegal conduct of forced disappearance only refers to an “illegal” deprivation of freedom, thus excluding other forms of deprivation: deprivation may be lawful at the beginning and become illegal after some time or as a result of certain circumstances. In that case, it would be appropriate ―and consistent with the special Convention― to expressly take into account any other form of deprivation of freedom, as set forth in the 1994 Convention and with different degrees of amplitude, in the other international instruments I have already mentioned herein.
31. 
Moreover, upon referring to the persons responsible for the illegal conduct, the legislation of Venezuela only mentions "public authorities" or “people rendering services to the State.” The wording excludes other "persons or groups of persons acting with the authorization, support or acquiescence of the State,” as set forth in the provisions on forced disappearance within the Inter-American system. Possibly, such persons are punishable for their involvement in an illegal conduct, but they would be so under a category other than forced disappearance, and that is not the aim of the Convention.
32. 
The discussion on the crime of forced disappearance set forth in the international instrument evidences, once again, the need for the States that are parties to international treaties containing definitions of illegal conducts to review their domestic legislation in order to adapt it to such international provisions, since adoption thereof is one of the obligations undertaken by the States, in exercise of their sovereignty, upon signing such instruments. This consistency between domestic and international rules does away with certain gaps or doubts regarding the analysis of disputed facts, the definition of international responsibilities and the fixing of their potential consequences in specific cases.
33. In that respect, it is necessary to underscore very specially the principle o legality, which must be strictly applied in criminal matters. It will not always be possible for the authorities in charge of enforcing criminal laws to assess their consistency with international rules through construction procedures that may be difficult or challengeable, precisely from the perspective of fair warning. Therefore, it is useful to consider that the descriptions of illegal acts or conducts contained in binding international instruments should be reflected with as much accuracy as possible in the domestic criminal system. That will dispel doubts as to the alleged or actual international responsibility for breaches of the general duty to give “domestic legal effects,” to international law, pursuant to the provisions in Article 2 of the American Convention on Human Rights.
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