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CONCURRING OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ

IN THE JUDGMENT OF THE INTER-AMERICAN COURT

OF HUMAN RIGHTS

IN THE CASE OF LÓPEZ ÁLVAREZ v. HONDURAS,

OF FEBRUARY 1, 2006

I. 
THE DUE PROCESS

1. 
The due process constitutes an instrumental and secondary guarantee that becomes, in all honesty, material and primary, as an “access key” to the national and international protection of the rights and the claim on the duties. Its relevance has been constantly pointed out. The jurisprudence of the Inter-American Court has done it, and it has been pointed out by different members of this Tribunal. The judge Alirio Abreu Burelli observes that “the due process, fundamental guarantee of the human being is also a guarantee of respect for the other rights” (“Responsibility of the judge and human rights”, in Revista de Derecho. Supreme Court of Justice, No. 19, Caracas, Venezuela, 2005, p. 44), and the judge Cecilia Medina Quiroga points out that “the due process is an angular stone of the human right’s protection system; it is, by excellence, the guarantee of all human rights and a requirement sine qua non for the existence of a Constitutional State” (The American Convention: theory and jurisprudence. Life, personal integrity, due process, and judicial recourse, University of Chile, Law School, Human Rights Center, San Jose, Costa Rica, 2003, p. 267).

2. 
The matters of the due process keep on appearing in a significant manner in the jurisdictional work of the Inter-American Court on Human Rights: meaningful in a double dimension; on one hand, in what refers to the number of cases in which matters of the due process are discussed; on the other hand, in what refers to the subject of cases --and even of the advisory opinions --, that concur to form a good part of the Inter-American case-law, with a notable repercussion –growing and evident, in the last years – in the judgments of many national courts. 

3. 
In different Concurring and reasoned opinions I have taken up these matters. I have also done so, in some recent presentations on behalf of the Inter-American Court or in relation to its tasks: thus, the XII Encounter of Presidents and Magistrates of the Constitutional Courts and Constitutional Chambers of Latin America “The constitutional guarantees of the criminal due process”, summoned by the Supreme Court of Uruguay and the Konrad Adenauer Foundation (Punta del Este, Uruguay, October 10-14, 2005), and the “International Training Course on Reforms to the System of Criminal Justice in Latin America”, organized by the Latin American Institute of the United Nations for the Prevention of Crime and Treatment of the Criminal, Institute of the United Nations for Asia and the Far East for the Prevention of Crime and Treatment of the Criminal and the International Cooperation Agency of Japan (San Jose, Costa Rica, July 27, 2005).

4.
 On those opportunities, among others, I have mentioned the quantitative importance of this matter in the Inter-American Court on Human Rights’ case-law. The statistics recollected by it –that is now found in the volume The Inter-American Court on Human Rights. A Quarter of a Century. 1979-2004 (San Jose, Costa Rica, 2006), which puts in evidence that the Tribunal has declared the existence of a violation to Article 8 (“Right to a Fair Trial”) of the American Convention on Human Rights in 43 cases, which are the great majority on which it has issued a ruling, as well as the presence of violations to Article 25 (“Judicial Protection”) in 40 cases. In my concept, one and the other imply a violation of the due process –in ample and adequate sense: the most convenient one for the judicial protection of the human being --, even though they may and must be analyzed separately. On the other hand, it is necessary to remember that other precepts of the Convention protect matters that may be classified within the scope of the due process: for example, violation of the right to life (Article 4, in what refers to the extraordinary means available for challenging the death penalty), of the right to integrity (Article 5, in what refers to the illicit coercion over detained individuals) and the right to liberty (7, in that concerning the rules of detention and judicial control over the same).

5. 
It is convenient to mention that the experience of other national and international jurisdictions runs in the same direction, as has been put in relevance by the experts in this field. In the European Court there is abundant presence of matters related with the due process, with great emphasis on criminal aspects. Oscar Schiappa-Pietra observes that Article 6º of the European Convention on Human Rights (ECHR)—precept that establishes the main norms of the due process -- “is the one that has deserved the greater number of cases (before the European system for the protection of human rights), in comparison with all other rights acknowledged by the ECHR” (“Notes on the due process within the framework of the European regional system for the protection of human rights,” in Novak, Fabián, and Mantilla, Julissa, Las garantías del debido proceso. Materiales de enseñanza, Pontificia Universidad Católica del Perú, Center of International Studies/ Real Embassy of the Netherlands, Lima, 1996, p. 145). 

6.
 Some national analysts point out the frequency of cases presented before the European Court regarding matters of the trial, as well as those known by the national jurisdiction as of Article 6º of the Convention of 1950, regarding the subject that we are currently dealing with (Cfr., only as an example, Dupré, Catherine, “France”, in Blackburn & Polakiewicz, Fundamental Rights in Europe. The ECHR and its Member States, 1950-2000. Oxford University Press, Great Britain, 2001, p. 325, and in what refers to Italy, with emphasis on the problems of the “reasonable time”, Meriggiola, Enzo, “Italy”, in idem, pages. 487-488 and 501. Regarding Spain, Guillermo Escobar Roca observes that Article 6 is the precept of the Convention most frequently invoked before the Constitutional Court of that country. Cfr. “Spain”, in idem, p. 817. The violations to the reasonable time and the right to defense are constantly invoked, in criminal procedural matters, before the European Court, as well as the problems that arise from the right to an independent and impartial tribunal. Cfr. Delmas-Marty, Mireille, “Introduction”, in Delmas-Marty (dir.), Procesos penales de Europa (Alemania, Inglaterra y País de Gales, Bélgica, Francia, Italia), translation Pablo Morenilla Allard, Ed. Eijus, Zaragoza (Spain), 2000, p. 33). 

7. 
In what refers to the extremes of the due process –in ample sense, as I have mentioned -- covered by the Court’s jurisprudence, it is necessary to mention that it has already elaborated a useful jurisprudential doctrine on subjects such as: independent and impartial tribunal, competent tribunal (subjects that can both be attracted as elements or, even better, as prerequisites of the due process), military jurisdiction (chapter relevant to the previous matters), presumption of innocence, the right to equal protection, defense, the principle of contradiction, public nature of the process, arrest, preventive detention (conditions and characteristics), investigation, admissibility and assessment of the evidence, reasonable time (for the preventive detention and for the process), recourses, new process (res judicata and ne bis in idem), effect of the judgment, specific aspects of the processing of minors that incur in behaviors criminally established by law, etcetera. 

II.
 COMMUNICATION OF THE REASON FOR THE ARREST

8. 
The judgment issued by the Court in the Case of López Alvarez v. Honduras (February 1, 2006) focuses on matters of the due process, even when it also takes into account some new subjects that had previously not been dealt with by the Inter-American Court, as is the case with the violation to the liberty of (thought and) expression referring to the use of the Garifuna language by the victim while he was imprisoned, something that possesses an autonomous entity of its own, and also has a specific interest in the circumstances of the application of the custodial measures, as I will mention infra.

9. 
The establishment of the subject of the proceedings –I use this expression deliberately; later on I will refer to the process, itself --, that is, the precision and reasonable verification of the elements that explain and give an action of the State legal standing has a deep impact on a person’s rights and liberties, and is a central issue in these matters. It not only justifies interventions that would otherwise be absolutely illegitimate (for example, interferences with a person’s liberty, security, property), and establishes the border between the law and its essential limitations (under the terms traditionally acknowledged and firmly provided by, among other instruments, the American Declaration of the Rights and Duties of Man –Article XXVIII—and the American Convention –Articles 27 and 29 through 32--), but it also offers the rational and necessary foundations (although not enough by itself) so that the individual (as a suspect or accused, at its time) may confront those interventions that occur at different stages, under different names and with different circumstances, invariably restrictive of the exercise of rights and liberties. 

10.
 It is inexcusable that any person affected by the persecutory activity of the State know of the motive (and its meaning, with its possible repercussions) of the same in a timely manner, so that he may confront it in an adequate manner through acts of defense, normally oriented in the sense that derives from the knowledge of that motive. I use this last word, not employed in the American Convention, to establish the scope that I believe the expressions “reasons for his detention” and “charge or charges against him”, used in Article 7(4) of the Pact of San Jose have. 

11. 
In essence, the international norm refers to enough information to demonstrate the legitimacy of the state’s actions (administrative or judicial, at their times) and offer the possibility of a timely and adequate defense. It should not be understood that this duty of the State and this right of the individual are satisfied with the reference to stipulations of criminal codes, which may be insufficient or unintelligible for the subject. It is precise that it receives information on the facts attributed to him (as motives for the state’s actions). In a certain way this requirement of the Law (national and international) on human rights, comes to correct the hypothesis –unreal and unequal—which assumes, based on an old and debated presumption, that everybody knows the law and that they are immediately aware that they have observed it or violated it. 

12. 
The Judgment that I now comment distinguishes how it should be done, based on the American Convention, both in the case of an arrest that occurs in compliance with a court order –which supposes previous procedural acts – and the one that occurs in a situation of in flagrante. Both extremes are admissible, although each of them is governed by its own rules. Pursuant to its grammatical meaning, the characteristic of in flagrante generates a state of notoriety or evidence that seems to avoid the need to comply with other duties: among them, the information regarding the motives for the State’s intervention in the individual’s liberty. I think that this conclusion is erroneous. The guaranteeing nature of the norm included in Article 7(4) (justification for the State’s behavior and defense of the individual) is better attended if the obligation to inform is complied with without being subject to distinctions or deliberations that are not based on the precept nor are they necessarily based on reality. 

13. 
The in flagrante nature –concept that, in all the rest, does not have a uniform scope within all legislations nor a unique and pacific characterization in the doctrine and jurisprudence – that is presented in a case may be enough for the person who carries out the arrest, but insufficient for who suffers it. The interpreter of the norm, who tries to find its best –and always sensible—scope, weighing in the repercussions and applications of each possible interpretation, must give it the meaning that lets it reach, in the totality or at least in the majority of the cases, taking into account the conditions of the reality, the purpose seeked. One should also keep in mind that the information on the motives for the arrest do not only inform that the State’s agent considers that certain facts have occurred, but it also implicitly means that they are illicit or reprehensible, all of them considerations that concern the justification of the State and the individual’s defense. 

14.
 This decision made by the Court implies a change of criterion with regard to the one held in the Judgment of the Case of Acosta Calderón (Judgment of June 24, 2005, Series C, No. 129, para. 73), in which this Tribunal stated that when there someone is caught committing a crime in the act it is not necessary to inform the detainee of the reasons for his arrest. I applaud this change of criterion by the Court. I celebrate it for two reasons: because I consider that a court must be sensible to the need to modify its opinions when it considers there is reason to do so, and because in this specific case I believe that this modification is completely justified. In what remains, in this case the Court did not even mention –which would be a valid approach that could motivate reflection – if there were extraordinary reasons for the fact that the agents that carried out the arrest abstained from giving the detainee the information ordered by Article 7(4) of the Pact.

III. 
THE MATTERS OF THE PROCEDURE

15.
 The Judgment of the Case of López Álvarez has also referred to the matters of the procedure --and, at its time, of the process, as is seen in this case--, which constitutes the substantive reasons why the State does what it is doing: restrict rights and liberties and act, through its authorities, in such a way that it may result in greater restrictions or deprivations, for which a justification must always be clearly established. This consideration leads to the obligation to precise with adequate means of evidence –that is, admissible, sufficient, and persuasive—the existence of the body of the crime, pursuant to the codes that so mention it, or of the elements included in the criminal definition, which must be proven, first for the trial itself (even though complete verification is not demanded at that time), and then, the judgment (which is made based on convincing evidence that prevails over a reasonable doubt).

16.
The determination on the nature of the substance whose possession was attributed to the defendant is the center of the criminal persecution, pursuant to the definition used for the incrimination and development of the process, which would support, at its time, a conviction. Therefore, the greatest evidentiary weight must be directed toward that matter as of the first moment. And, the State must justify, every step of the way, the legitimacy of its criminal intervention, it must have elements of judgment that are enough and constant for that purpose and always be alert to the possible disappearance of that information, which would determine the cessation of the procedure. It is notorious that this did not occur in this case, since there was a situation of serious doubt –much greater than the uncertainty that could be natural in the course of the trial, destined to be dispelled—and that the authority that should have confronted it and solved it did not do so in an immediate and sufficient manner. 

17. 
Even when the arrest is based on a good apparent motive, as can be observed from the facts in which it occurs, and even when the process is started, this is not so when the deprivation of liberty continues even after the apparently good motive has ceased and such circumstance is apparent to the authority called upon to issue a final judgment. It is essential that there be a jurisdictional means that can operate so that a situation that is not well founded, and therefore lacks legitimacy, may be ceased. Nothing justifies the prolongation of a detention, as well as the process itself, when the information that supports one and the other at the light of the criminal definition ceases to exist. With this the presumption of innocence and even the legality of the trial itself look bad. Of course, the International Court can not substitute the domestic court in the assessment of the evidence, but it can not be indifferent before the absolute and prolonged lack of enough evidence and the absence of a timely assessment of the facts, whose circumstances were acknowledged by the domestic jurisdiction itself.

IV. 
PREVENTIVE DETENTION

18.
 Once more we are faced with the problem of the preventive detention, that is, of the most severe of the precautionary measures still used in criminal trials, since it implies a profound restriction to freedom, with very important consequences. We normally state that the preventive detention is not a real sanction; it is not a punitive measure, but instead simply a precautionary and ephemeral one. Technically, this is true. However, considering this phenomena in the light of reality –even when it comes up against the technicality—preventive detention does not differ at all, except in its name, of the punitive detention: both are a deprivation of freedom, they (normally) occur in terrible conditions, they cause the subject and those that surround him a serious material and mental damage, and they normally have long-term repercussions, sometimes devastating. In fact, on not little occasions –the Case of López Álvarez is a sample of it, certainly not the only one – the preventive detention prolongs for the same period of time or even longer than a punitive detention. Therefore, among other things, it is necessary to seriously weigh in the justification, the characteristics, duration, and alternatives of the preventive detention.

19. 
In my concept –deeply-rooted in a tradition of highly unfavorable opinions, or in any case, strongly critical of the preventive detention – the cautionary deprivation of freedom --“deprive of freedom in order to find out if liberty can be deprived”—must be reduced as much as possible. The jurisprudence of the Inter-American Court has acknowledged this repeatedly and uniformly, with explicit support to the idea that the criminal intervention of the State must be reduced to that strictly necessary and be based on considerations that may prove their appropriateness and legitimacy. Obviously, this is not about backing the crime, but about preserving the rights of citizens, especially of those deprived of their freedom without having committed any crime. This brings with it the demand that the basis for the preventive detention as well as the conditions that make it admissible be well established, for now, that is, the need to preserve the process and security of those who intervene in it, using the deprivation of freedom when there is no other means available to reach those objectives. 

20. 
Therefore, it is necessary to verify that in the cases in which the precautionary incarceration is proposed and issued, it is really necessary. For this, different references may be invoked, as elements of judgment subject to the assessment in each case, since it is about proving that in the specific case –and not in abstract, in general hypothesis—it is necessary to detain an individual. To base the detention on general considerations, without taking into account the information on the specific case, would open the door, in good logic –that in reality would be bad logic--, to submit people to restrictions and deprivations of all type and automatically, without proving that they are appropriate in the specific case under the consideration of the authority. 

21.
 Thus the importance, in my concept, of absolute, mechanical exceptions, as well as inclusions of the same nature. It is necessary to assess each case, based on a governing concept: the preventive detention, which is clearly against the presumption of innocence, must have an exceptional nature and be strictly conditioned to the obtainment of the procedural and assuring purposes previously mentioned. Therefore, it must be reduced to the minimum number of cases, to the shortest duration, to the least detentions related to imprisonment, to a rule of systematic revision of its foundations in order to determine if the motives that previously explained the deprivation of freedom still exist. Likewise, it is precise to take into account the evidence collected on the facts and the guilt when the time for its application comes. If the sufficiency and reliability on the evidence must be present in order to start the process, the same should be necessary in order to order precautionary measures. 

22. 
To base the preventive detention exclusively on the seriousness of the crime (that was allegedly) committed, on the punishment that the (alleged) author (eventually) deserves and the sentence (that would be) applicable, without considering –because the law itself eliminates the possibility to do so—other information that will permit the assessment of its specific legitimacy, for the due protection, also specifically, of the purposes that make it legal, flagrantly contradicts the presumption of innocence, it implies an anticipated (pre)judgment of the verdict (which is given a convicting nature long before it is issued) and expressly discloses that a conviction will be imposed. Therefore, it is arbitrary, even when legal.

23. 
In the operation of the preventive detention, as with other precautionary measures, two contradicting principles come into game, which may be called “legal prejudgment” on one extreme and “judicial responsibility” on the other. I speak of legal prejudgment in the sense of a generic and abstract, but binding, trial prior to the specific and concrete trial on the problem subject to legal consideration, which therefore results binding or excluding. That is what happens when the law upfront prevents the procedural liberty of the defendant while the process is being carried out, inexorably taking this trial out of the hands of the senior judge. 

24. 
It is obvious that the idea here is not to replace the regimen of legality with one of discretionality, as would occur if the formula nulla poena sine lege were to fall into the hand of judicial arbitration. In that event, the punishability is legally foreseen and it corresponds to the judge to, based on the results of the process, rule that it be applied. In the case of precautionary measures –on the top of the list, preventive detention --, it also corresponds to the law, not the judge, to foresee the existence of the measure, but it must only correspond to the latter, based on the body of information available to him and considering the purposes to be reached with the measure –and that, therefore, make its application legal --, to apply it.

V. 
THE DEFENDANT’S STATEMENT

25. 
In the Judgment of the Case of López Álvarez we have also considered a procedural subject previously examined and with regard to which there is a ruling of the Court: the guarantees for the issuing of the first statement of the defendant –that may appear in later statements, but possesses special importance on that occasion--, since it may result decisive, beyond suppositions or –once again—technicalities for the result of the process and the defendant’s fate. The construction of the system of guarantees that are relevant to the case in this matter correspond to a revision of the situation and the defendant’s role in the criminal procedure –prior to the process-, in contrast to the situation and the role of the authorities that intervene in it. 

26. 
It is possible that the defendant remain silent, that he abstain from offering a statement, or that he state only a part of what he knows, and prior to offering his statement he must be informed of the motives of the process and that he has the opportunity to appoint legal counsel, as well as to give a statement without being under oath, promise, or obligation to state the truth. All this acquires effectiveness, when at the time of the statement, the defendant’s defense counsel is able to assist him –of course, not to substitute him in the statement or to alter it—and his advisor is present in the act of the statement, so that he may effectively intervene in the protection of the defendant’s rights, as of the first that appear here: to know what it is about and to remain silent. The Court has been explicit in this sense –even when dealing with foreign detainees and the consular assistance comes into the case—and is so again in this case: the due process is violated when the statement occurs without the presence –or may have, I will add—of defense counsel. On the contrary, the accused party’s defense would be seriously threatened precisely when it must be exercised with greater thought, caution, and guarantees.

VI. 
REASONABLE TIME

27.
 The reasonable time –temporary reference of great importance for the acts of the process and its totality--, that constantly interests the jurisprudence on human rights –European and American--, was once again subject of the consideration of the Court, as has previously happened with frequency, in the case to which this Judgment refers. In the American Convention there are at least three imperious and explicit references in this sense, with their own suppositions and expressions: first, any person detained or retained “shall be entitled to trial within a reasonable time or to be released without prejudice to the continuation of the proceedings” (Article 7(5) that refers to the conditions of the detention and/ or preventive detention, under the generic title “Right to personal liberty”); second, every person “has the right to a hearing, with due guarantees and within a reasonable time”, by the corresponding tribunal “in the substantiation of any accusation of a criminal nature made against him” or for the determination of his rights and obligations of another nature (Article 8(1), that refers to the complete process, up to the issuing of a judgment on the merits of the case, under the epigraph “Right to a Fair Trial”); and third, “everyone has the right to simple and prompt recourse” for protection against acts that violate his fundamental rights (Article 25(1), regarding “Judicial Protection”). 

28. 
Despite the diversity of the situations contemplated in each case, diversity that I am not going to discuss at this time, the three stipulations of the Convention obey to a same project for the defense of the individual’s rights: opportunity for protection, which may be useless, inefficient, or deceptive if it is not offered on time, in the understanding that “arriving on time” means operating with maximum efficiency in the protection and minimum infringement of the individual’s rights, promptness that does not mean riding roughshod, rashness, or thoughtlessness. These stipulations take into consideration the concerns that preside the aphorism “delayed justice is denied justice.”

29.
 The facts examined in the Judgment I am now commenting involves violations to the reasonable time in the detention (that concern Article 7(5)) and in the development of the process (which refer to Article 8(1)). In what refers to this last matter, the Court has once again brought forward the criterion it claimed some time back, taken from the jurisprudence of the European Court of Human Rights, for the examination of the reasonability of the time period –complexity of the matter, procedural activity of the interested party, and behavior of the judicial authorities--, without forgetting that it is not possible to ignore the specifics of each case nor determine strict “calendars” for the universal solution of all cases. Would it be possible and recommendable to explore a fourth element, as stated infra, as of the actual infringement caused by the process on the individual’s rights and duties –that is, his judicial situation. The Tribunal also studied the dies a quo of the reasonable time in function of the act as of which the time should be computed, which is not exactly a term, because this ordinarily supposes the determination of a specific time and/ or of periods –with a starting and end point—for the realization of a specific procedure or the variation of a situation.

30. 
When analyzing the complexity of the matter, the Court that verified the compatibility between the State’s behavior and the stipulations of the Convention –that is, the body that practices the “control of conventionality”— must explore the circumstances de jure and de facto of the case. It is possible that the judicial analysis may be relatively simple, once the facts regarding which the lawsuit has occurred have been established, but these may be extraordinarily complex and be subject to tests that are difficult, necessarily prolonged, or of complicated, costly, risky or late recollection. The contrary may also occur: relative clarity and simpleness of the facts, in contrast with severe problems in the judicial appreciation or in their classification: different opinions, changes in the case-law, inexact legislation, reasons worthy of consideration in different or dissenting senses. 

31.
 Likewise, it will be precise to consider the number of relationships that concur in the lawsuit: sometimes it is not only one, but multiple relationships that appear within the controversy and that must be explored, understood. Similarly, it is precise to take into account the number of participants in the material relationships and in the procedures, with their respective positions, their rights, and their interests taken to trial, as well as their reasons, and expectations. And the conditions in which the case is analyzed, that may be under the pressure of contingencies of a diverse gender, from natural to social, must be considered. 

32. 
The activity of the interested party may be determining in the prompt or delayed attention of the conflict. I am referring to the activity in the process, and in this sense, to a procedural activity, but one should also consider the activity –or better yet, the behavior: active or omissive—in other fields, if it transcends the process or influences it. The individual may, in order to defend his rights, use an ample number of instruments and opportunities that the law puts at his disposal, under the form of recourses or other figures that delay the moment of the decision on the merits of the case. It is precise to be aware of the desire that the individual dispense of acts of defense in favor of speed or pursuant to criteria of alleged rationality, in the judgment of distant or committed observers. The court must prudently distinguish between the actions and the omissions of the litigant focused on the defense –well or bad informed—and those that only seek to delay the process. 

33. 
Regarding the behavior of the court –but it would be better to talk, generically, about the behavior of the authorities, because not only the first operate on behalf of the State--, it is necessary to separate the activity carried out with justifiable reflection and caution, and that performed with excessive calm, exasperating slowness, excessive rituals. What is the possible performance of a court (or, more extensively, of an authority) applied seriously to the solution of the conflicts presented to it, and that of one that distracts its energy while the defendants await a judgment that does not come? 

34. 
In this aspect we must take into consideration the insufficiency of the courts, the complexity of the old procedural regimen, the overwhelming workload, including with regard to the courts that make a serious effort of productivity. It is necessary to know this part of the reality, but none of these should damage the individual’s rights and be used against him. The excess workload can not justify the non-observance of the reasonable time, which is not a national equation between the amount of lawsuits and the number of courts, but instead an individual reference for the specific case. All those shortages translate into obstacles, from severe to impossible to overcome, for the access to justice. Should the impossibility to access justice because the courts are saturated with cases or because the judicial system has too many days off be considered a violation of rights?

35. 
Now, it seems possible that the complexity of the matter that motivates the process, the behavior of the interested party –in this case, the defendant—and the acts of the authority may not be enough to provide a convincing conclusion on the undue delay, that violates or puts the judicial rights of the subject in grave danger. Thus the appropriateness, in my opinion, to explore other elements that complement, do not substitute, them for the determination of a fact –the violation of the reasonable time—for which there are no quantitative comments universally applicable. 

36. 
I referred to, as a possible fourth element to be considered in estimating a reasonable time, what I called “actual infringement caused by the process on the individual’s rights and duties –that is, his judicial situation.” It is possible that the latter could have little relevance in this situation; if this is not so, that is, if the relevance increases, up to intense, it would be necessary, for the sake of justice and security, both seriously threatened, that the process be more diligent so that the subject’s situation, which has begun to seriously affect his life, may be decided upon in a short time –“reasonable time”. The infringement must be real, not simply possible or probable, casual or remote.

37. 
I am aware that these concepts do not have the precision I would want, as happens with the others provided for the analysis of the reasonability of the time period: complexity of the matter, behavior of the interested party, behavior of the one who judges. Certainly this is information subject to a reasoned examination; references that must be assessed as a whole, within certain circumstances that are not the same for all cases. The reasonability of the time period will be assumed from this totality and the assessment of the Tribunal will be supported, in each case, by the excess that may be incurred in and the violation committed.

38. 
¿As of which act is the time period computed and therefore is the reasonability of the time that goes by before deciding on a detention or a controversy analyzed? The precision in this regard is indispensable when we are faced with different judicial regimens, with different judicial and procedural structures, that are equally subject to conventional dispositions and that must apply the criterion of reasonable time. In my concept, what the international order of human rights seeks is that the infringement of the people’s rights, by action or abstention of the State, is not unjustifiably prolonged until it generates conditions of injustice, inequality, or judicial insecurity. The solution to this problem requires precisions that must be provided by the jurisprudence and that are usable in different procedural systems. 

39. 
The determination of the act –and therefore, the time to start the assessment of the term—does not present greater problems when dealing with the period of detention. Evidently, the period starts when the detention starts, based on the individual’s capture; a legitimate capture is understood pursuant to the rules of arrests in cases of crimes detected in the act or under the protection of the arrest warrant, because in the case of an illegal or arbitrary capture the matter of reasonable time can not even be brought up. In the matter sub judice, the moment of the arrest of the victim establishes the dies a quo. The problems may appear, instead, when trying to precise –independently if there is or not an imprisonment— the act as of which the period of time for the conclusion of the process in the terms of Article 8(1) of the Convention must be computed. Also here there was no problem is what refers to the Case of López Álvarez: since he was arrested in a situation in flagrante, there was not –or there was no evidence that there was—infringement or risk of prior infringement of his rights, that could have been considered as previous interference of the State in their realm.

40. 
It has been said that the reasonable time for purposes of the process is computed as of the subject’s arrest. This affirmation does not apply to the cases, which are not few, in which the detention occurs after a lot of time dedicated to and many procedures carried out in the investigation of crimes and against the subject that will later be detained. It has also been affirmed that this term starts when the judge takes charge of the investigation. This rule, that could be enough in systems that entrust the preliminary proceedings to the judge, is not adequate for those in which the investigation is in the hands of the Office of the Public Prosecutor and only reaches the court a long time after that. On the other hand, it is stated that the term can be computed from the act of formal accusation by the Office of the Public Prosecutor. It is obvious that this has a different sense and scope in the different procedural systems: in one, the accusation (or an act to which it is possible to assign, due to its material characteristics, that nature and content) is presented almost immediately; in another, it can be presented when the State’s persecutory activity has advanced. Likewise, it has been stated that the multimentioned term starts when the commencement of the process is issued (with the different names given to the decision that orders the commencement of the process, once certain persecutory suppositions have been complied with). It is clear that since there is no unanimity of regimens regarding this matter, a reference that does not have uniform and invariable characteristics may not be subject to the reasonable time.

41.
 The Inter-American Court has previously stated that the term starts, in criminal matters, on the date on which the individual was arrested (cfr. Case of Suárez Rosero. Judgment of November 2, 1997. Series C, No. 35, para. 70; Case of Tibi. Judgment of September 7, 2004. Series C, No. 114, para. 168, and Case of Acosta Calderón. Judgment of June 24, 2005, Series C, No. 129, para. 104), and that when this measure is not applicable, but a criminal process is ongoing, the term must be computed as of the time in which the judicial authority takes up the case (Case of Tibi, cit., para. 168). 

42. 
In the Judgment to which I add this Opinion, the Court advances in the consideration of the matter. The advance implies, in my judgment, an acknowledgment that the previous solutions should have been developed attending to the problems that may arise in this field and taking into account the different procedural systems. Thus, the Tribunal considered that “the reasonability of the time period referred to in Article 8(1) of the Convention must be analyzed with regard to the total duration of the criminal process developed against a certain defendant, up to the issuing of a definitive judgment. In criminal matters this period of time starts when the first procedural act against a specific person as the probable responsible of a certain crime is presented” (para. 129), which is relevant or implies certain intensity of the infringement of the subject’s rights, either because it actively limits or compromises them (as in the case of the defendant), or because it ignores or puts them off in an unacceptable manner (as occurs in the case of the offended party). Therefore, the assessment of those extremes must be made in the circumstances of the specific case, with adequate analysis and reasoning.

43. 
Thus, we have here a substantial expansion on the start of the time to be considered when appreciating the reasonability of the term: not the arrest, that does not even apply to all cases; nor the accusation of the Office of the Public Prosecutor or the judicial writ of indictment, which may occur with the persecution well in advance; or with the formal opening of the process (full trial), that also comes when acts that affect the scope of the individual rights have been carried out, sometimes for a long time. That is, what must be taken into consideration is that act within the persecutory actions of the State –that has different manifestations and basis prior to arriving at, if it comes, the formal process—already directed against a specific subject, pursuant to the stipulations of the Domestic law, that therefore means, infringement of his rights: infringement that must not be excessively prolonged in the time period that leads to the corresponding decision: the judgment in firm –as also indicated in this case—that puts an end to the process and irrevocably solves the defendant’s situation. The latter, however, does not disturb the operation of extraordinary recourses in benefit of the defendant. 

44. 
As stated, the act of reference to state the dies a quo of the reasonable period of time –or, better said, of the reasonable time—is not necessarily found in a criminal process that has not started when the infringement occurs. Thus, that the Court chose to speak more extensively of procedure, without going into the distinction between process and procedure, which is an interesting matter from a technical perspective, but one that should not interfere with the protection of human rights. The terms used by the Court, which it may return to later on if it were necessary to include greater precisions, allow the observer, the interpreter, the law enforcement agent, and the defender of rights to know which is the scope of Article 8(1) of the Convention in what refers to the guarantee of the reasonable time.

VII.
 FREEDOM OF EXPRESSION

45. 
At the beginning of this Vote I also mentioned a subject of the Judgment that does not refer directly to the due process: freedom of (thought and) expression, pursuant to Article 13, affected in the present case, because the victim was prohibited from using the language of the social group he belongs to, the Garifuna people, while he was imprisoned. This violation, in the concept of the Court, also touches Article 24 of the Convention –“Right to Equal Protection”—in connection with Article 1(1), that is, it constitutes an act of discrimination that violates those precepts of the Pact of San Jose, or that concurs to characterize the violation declared with regard to Article 13.

46. 
In this extreme, the use of a language has a multiple scope: on one hand, it is the means through which the right to expression of thought, essential instrument of the latter, is exercised by different ways; on the other, it is a specific part of the cultural identity of the victim, taking into account that it is the language that corresponds to the group to which he belongs, which is a minority, with its own cultural presence within the national Honduran society; and finally, the prohibition occurs within a prison and affects a more or less ample group of inmates –and of course the victim in this case--, that are in a special situation of vulnerability and with regard to whom the State’s special role of guarantor must be exercised, given its characteristic relationship with the people subject de jure and de facto, in an extremely ample form, to its power of control.

47. 
The freedom of expression guaranteed by Article 13 of the Convention has certain limits, authorized by the same Pact (paragraphs 2 through 5); none of them was reached by the behavior of the inmate who was prohibited from using his language in prison. The restrictions or limits derived from Article 32 of the Convention were also not of relevance in this case. If any of the hypothesis that apparently justify the prohibition imposed would have been present, the State would have had to prove in which way the use of the Garifuna language within the prison could have implied problems of national security, public order, health, moral, rights of third parties, or common good. The simple statement of these concepts puts in evidence the illegality of the prohibition established. It is not even necessary to say, but I will mention it, that we are referring to a language established in a social group, not a code of voices used by criminals to trick or distract State agents.

48. 
Besides, the Garifuna language is an element of personal and collective identity. It is an element of the characteristic culture of a certain group within the Honduran society. The members of the same have the right to their identity, which informs of their individual and collective values, orients its vital trajectory, its personal and social options. The State is obliged to acknowledge that singularity –which becomes untouchable, within the national generality— and offer measures of respect and guarantee for them. The principle of equality and non-discrimination, enshrined in Article 1(1), and the equal protection before the law, established in Article 24, imply that all people subject to the jurisdiction of a certain State may enjoy the protection they require for the effective enjoyment and exercise of their rights. This implies different valid personal options that are not subject to the assessment or discretion of the State’s agents, as long as the restriction or limitation factors that I previously mentioned are not present. 

49. 
It is possible that the person that speaks this language –as well as others, in different means—may also speak other different languages or that he may be in conditions to learn them. However, this does not mean that the State’s agents are empowered to impose the use of a language different to the one the individual wishes to use when communicating with other subjects. A different matter would be to try to carry out judicial acts that must be recorded in the language officially accepted for those effects (case in which the intervention of an interpreter or translator may be provided), but in the case sub judice this did not come up at any time.

50. 
Also, the detention regimen puts in movement specific relationships between the State, who is in charge of the detainees, and the latter, which are subordinated to the public power in conditions that are particularly intense and extensive. Therefore, in the jurisprudence of the Inter-American Court the situation of guarantor –with special characteristics—that corresponds to the State as custodian of the detainees or executor of convictions that imply confinement, and, in general, as controller of the behavior of those subject both immediately and constantly to its authority and supervision is weighed in, and it may not make and execute for itself numerous decisions that would be common in ordinary circumstances. 

51. 
The precautionary or criminal deprivation of the personal liberty brings with it severe restrictions, inherent to the detention itself, which must be limited to their inevitable minimum expression, and it must not imply the reduction or suppression of other rights, whose restriction is not a necessary consequence of the deprivation of freedom. This is the case of the use of a person’s own language, pursuant to the selection that the person in whom the right to expression vests makes in this regard. The State’s condition of guarantor supposes, from one perspective, that it has the power to order, supervise, and control; and from another, that it has the obligation to ensure the good course of the rights that are not subject to restriction or condition.
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