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SEPARATE OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ 

CONCERNING THE JUDGMENT OF THE

INTER-AMERICAN COURT OF HUMAN RIGHTS 

OF JUNE 29, 2006, 

IN THE CASE OF THE ITUANGO MASSACRES
1.
ACCEPTANCE OF FACTS AND CLAIMS, AND THE JUDGMENT OF THE COURT

1.
 On different occasions, I have referred to certain acts that take place during the international proceedings – specifically, during the judicial proceedings before the Inter-American Court of Human Rights – that have substantive and procedural relevance and, consequently, a direct impact on the progress of the proceedings, the decision on the facts (initially) in dispute, and the determination of the consequences. I am alluding to the confession, acquiescence, acknowledgement of responsibility or acceptance of the charges, each with its own juridical nature (not always delimited when such acts occur), even though they are frequently used as synonymous concepts. Essentially, they reveal the State’s willingness to acknowledge its international responsibility for the facts attributed to it and, in a more limited sense, the juridical consequences.

2. 
In other types of proceedings, the confession of the facts and the acceptance of the claims would end the dispute; accordingly, it would exclude the arguments of the counterpart, the burden of proving what has been accepted – which therefore goes unquestioned – the description of the criminal facts, and the reassertion of the offenses committed. Thus, if a debtor acknowledges that he owes a debt in terms that are agreeable to the creditor, there is no point receiving evidence on the debt that has been recognized and describing how it was acquired and the failure to pay it.

3. 
This rule, which evidently simplifies and abbreviates the proceedings, cannot be used just as it is in proceedings on the violation of human rights. The latter deal with matters that are subject to the willingness of the parties – particularly the parties as possessors of substantive rights and obligations; but also entail issues external to this, which must be considered and resolved by the judicial authority responsible for the interpretation and application of the American Convention and the final decision concerning the State’s observance of its international obligations, in light of the rights and freedoms established therein.

4.
 In its decisions on this matter, the Inter-American Court has paid attention to the logic of the human rights proceedings, which can have different purposes (re-establishment of the legal order, restoration of the peace on which social relations are based, preservation and recovery of the rights and interests of the individual), and to the frequent request of the Inter-American Commission and the representatives of the victims (which the State itself, in the act to which I have been referring, has implicitly transformed from the “alleged” victims of the violations that it has acknowledged into the injured parties). Thus, the Court admits the presentation of the evidence on the facts, during the public hearing; refers, in a special chapter of the judgment to the proven facts, and announces in different declarations, the existence of violations of specific human rights and freedoms. This is the result of the specific nature of the proceedings for the violation of human rights and, particularly, of the system for the protection of the fundamental rights, of which the Court is the reflection and instrument. 

5. 
The apparently unnecessary reception of evidence and statements on the violations satisfies different purposes: (a) it proves the legality and the legitimacy, the veracity and the admissibility of the acknowledgement or confession, which the Court could reject if it considered that it was untrue or in any way contrary to the human rights protection system; (b) it contributes to the prevention of future violations before society and before the State itself, since it reveals the violations committed, which are often extremely serious; this prevention does not constitute a real measure of reparation, even though it is usually included in that category (I myself have supported this); (c) it provides the victim with the moral satisfaction that is unnecessary in most patrimonial litigations, but essential in human rights disputes; such disputes are of interest to society as a whole, have had a strong impact on the victim’s life, and have a significant influence on the latter’s experiences, feelings, capacities and expectations; this is why there is insistence that the judgment per se is a means of moral reparation; and (d) it responds to the individual and social need for truth and justice.

6. 
In the judgment delivered in the instant case, the Court has emphasized, once again, the value of the acknowledgement of the facts and of responsibility – even if this is partial – as an attestation of the ethics of the State, which thereby agrees to rectify a very grave deviation and, as in the criminal justice system, to pave the way for restorative justice that emerges from the difficult rapprochement of those in dispute – so unequal at this level – and not merely from the Court’s decision. The Court describes the facts and defines their consequences, but does not necessarily reconstruct (as a settlement between the parties can) the relationship governed by understanding and justice that is the profound moral and political mainstay of dealings between the public authorities and the population.

7. 
I have already indicated and pondered before the political organs of the Organization of American States – the Commission on Juridical and Political Affairs and the General Assembly - the existence of a notable number of cases in which there is total or partial acquiescence – or acknowledgement of responsibility. This has ethical and juridical transcendence and announces a settlement mechanism that should be sought as often as possible. Obviously, decisions in this regard are the sole and exclusive competence of the States. The Inter-American Commission can encourage settlements and the Court, in turn, can and must record the fact and appreciate its advantages. It is worth noting that, in the regular session at which the judgment in the Ituango Massacres case was delivered, the three cases decided included to a greater or lesser extent – but usually to a greater extent – the acceptance of the facts and acknowledgement of responsibility: the Ituango case itself (Colombia), the Ximenes Lopes case (Brazil) and the Montero Aranguren case (Venezuela). This is a relevant and increasing element in the history of the inter-American jurisdiction.

8. 
The Court also took note of the various domestic proceedings leading to the clarification of the facts, the establishment of responsibilities – of different types – and the ordering of certain consequences. It is pertinent that these different mechanisms have been initiated under domestic laws, to the extent that they are designed to discover the truth and, on this basis, take the appropriate decisions.

9. 
The prosecution of those who must face the consequences of their conduct, under the concept of criminal responsibility, contributes to the obligation to guarantee the observance of rights, according to Article 1 of the Inter-American Convention on Human Rights. However, it not the only means to this end, if domestic law provides others of a concurrent or complementary nature that allow progress to be made on some points of law leading to the re-establishment of the order that has been disrupted and a response to the legitimate interests of the victims. It is possible that progress can be made on the path to justice using these other measures, regulated by national norms, in the understanding that this does not disregard or annul the criminal route, when the latter is applicable and according to the merits of the case. Evidently, the settlement of certain issues concerning pecuniary reparation, although not irrelevant, does not eliminate the other requirements for justice inherent in the State’s obligation to guarantee respect for human rights.


2.
 VICTIM

10. 
The definition and identification of the victims, for the effects of the judicial ruling that must be based on law, gives rise to different considerations on which the Court has reflected. Evidently, the victim or injured party is the possessor of the legally-protected interest safeguarded by the right established in the American Convention: life, liberty, safety, property, integrity, etcetera. Thus, the victim is the person who suffers the harm of the respective right. At times, we have spoken of direct and indirect victims. Strictly speaking, there is only one relevant category for the purposes of the Convention: the victim or injured party, who merits the reparations authorized by the Convention that cannot be accorded to other categories of individuals, unless this is by the transfer of rights, a matter traditionally covered by domestic law.

11. 
When we speak of a direct victim, we refer to the individual against whom the illegal conduct of the State agent is directed immediately, explicitly and deliberately; the individual who loses his life, whose integrity or liberty is harmed, who is deprived of his patrimony, thereby violating the provisions of the Convention that establish these rights. And, when we refer to indirect victim, we allude to an individual who does not suffer this illegal conduct in the same way – immediately, directly and deliberately – but who also sees his own rights affected or violated, from the impact on the so-called direct victim. The damage suffered by the indirect victim is an effect of the damage suffered by the direct victim, but when the violation affects him, he becomes an injured party himself – rather than by derivation – based on the Convention and on the rights established therein.

12.
 Essentially, both are victims according to the strict meaning of the word; namely, direct victims or simply “victims,” even though the violations that affect them, usually successively, are different. In the one case, for example, the person who loses his life or suffers torture is the original victim of the violation of Articles 4 and 5 of the Convention. His next of kin are, or may be, victims of the violation of Article 5 owing to the severe impairment of their physical or moral integrity as a result of the loss of life or torture. Finally, there may be victims of the aftereffects of the original act with their own entity; for example, owing to the denial of access to justice for the investigation and prosecution of those responsible. The individuals corresponding to these three categories are all victims – without any need for further qualification – of the violation suffered.

13. 
The definition of the existence of victims and their identification – and, evidently, this does not necessarily have to be done by the first and last names recorded on a certification from the registry office in accordance with the strict formalities of domestic law – forms part of the presentation of the facts by the entity that submits the case to the consideration of the Inter-American Court. Hence, the Commission’s application should include a list of the victims, together with all the facts of the case.

14. 
The Court’s Rules of Procedure (the fourth version, resulting from the Court’s observations and experience, in force in recent years) are explicit in this regard when they state that, in the application brief, the Commission “shall include [...] the name and address of the alleged victims…” (Article 33(1)). This provision should be related to the definition of the alleged victim contained in Article 2(30) of this instrument: “the person whose rights under the Convention are alleged to have been violated.” Evidently, as the Court’s case law has stated insistently, this does not prevent the victim or his representatives from submitting considerations on the violations committed, provided these refer to the facts set forth by the body authorized to file the international proceedings on human rights issues, in accordance with its attributes under the Convention.

15. 
The realism inherent in human rights proceedings, the purpose of knowing the historic truth, and the exclusion or avoidance of excessive formalities, does not excuse the Court from complying with its obligations in keeping with its jurisdictional function, or authorize it to conduct investigations or assume hypotheses that are the responsibility of the actor rather than the judge. It would be a cause for concern if the Court began to interpret at its own discretion – in reality, to modify – the terms of its attributes and thus generate legal uncertainty; this would impair the objectivity of the proceedings and the rights of the parties. The Court’s conduct, within the framework of the competence attributed to it by the norms on which its powers are based, is the guarantee of legal certainty and, thus, justice. It expresses the rule of law and banishes any temptation to introduce discretionality or arbitrariness. 

16. 
Exceeding these limits, even for (possibly) plausible reasons would erode or annul the trust that the Court deserves, which, in turn, has a favorable effect on justice and the justiciable facts. Evidently, in certain circumstances, it might be desirable to modify – and expand – the Court’s jurisdiction, but this must be accomplished by reforming its regulations, also pursuant to the rule of law, and not by its own actions that lack legal basis, even though they may be attractive for some justiciable facts and for judges who embark of this dangerous route.  

17. 
Although the formal presentation of a contentious case usually includes a precise indication of the alleged violations, the article of the Convention to which these violations refer, and the persons affected by them, there are some complex cases in which the application does not contain the elements to precisely – and I am not saying perfectly or absolutely – identify the individuals harmed by the violation. In such cases, the Court may and should examine the information in the application very carefully and respond as extensively as possible to the unresolved issues.

18.
In this way, the Court complies with its duty and serves the cause of justice and the protection of human rights. What it cannot do, is exceed its powers, add facts to the application, motu proprio, and deliver a judgment that considers more than the facts submitted to it – which include the corresponding identification of the victims. After all, the Court is not the “owner” of the proceedings and cannot become a party, as well as the judge.

19.
In the context of this reflection on the legal framework within which the Court acts, which establishes its powers and limits (a control characteristic of the rule of law to eliminate the possibility of arbitrariness with all its dangers), I wish to recognize the excellent work of synthesis carried out by the Commission when preparing the application. In many cases, particularly those that include abundant, complex facts and numerous participants (either as victims or perpetrators), this synthesis is not a simple task.

20. 
In the instant case, the Court deployed all possible efforts, without undermining the nature of its functions, to identify the victims and, thus, provide the most extensive satisfaction for the violations committed, taking into account the information obtained from a very thorough examination of the application and the probative elements in the case file. 

21. 
It should be emphasized that, when establishing specific benefits for the victims of violations, the Court expressly protected the rights that, under domestic law and before the national authorities, could correspond to other persons affected by these violations. They have their own recourses and should abide by the terms of these, without expecting the judgment of the international organ to play a role in the corresponding satisfaction. 

22. 
Furthermore, if, according to national law, certain victims identified in this judgment can obtain greater benefits than those established in the international ruling, I consider that they should be able to file a claim, as allowed by domestic law, for any complementary compensation or satisfaction to which they are legitimately entitled. Otherwise, the international legal action would eliminate an individual’s rights or reduce their scope, and this would be totally inconsistent with the preservation of the maximum rights of the individual based on different norms, not only on the American Convention.


3. 
REASONABLE TIME

23. 
The matters examined in the Ituango Massacres case include one of the issues that is submitted most frequently to human rights jurisdictions: the reasonable time for implementing certain actions, the duration of a situation (for example, pre-trial detention), or the satisfaction of a right (such as the right to receive justice, and not only to request and await justice), in keeping with due process of law: in other words, to be heard within a reasonable time in order to obtain a decision on responsibilities, rights or situations that concern the rights and obligations of the individual. Justice would remain adrift, pending, unattained or illusory, if the decisions by which it is achieved were not produced promptly. 

24.
 Promptness in processing the matters subject to jurisdictional consideration constitutes a central factor of justice. Evidently, promptness does not mean neglecting the rights and guarantees inherent in the process, oversights in the assessment of the facts and the law, or inconsistency in judicial decisions. But delay in delivering the latter, while those involved in the case wait, losing time and hope, also openly violates the right of access to justice. Satisfying this right requires a special effort by the courts, which should achieve the highest productivity compatible with the accuracy of their rulings. It is not a question of winning a race against time, but of using time to make effective progress on the road to justice.

25. 
We often deal with reasonable time (an essential and well-established concept, but not a mathematical and constant formula), when we examine the conditions in which a defendant is held. In these cases, we assess the reasonableness of the time that has elapsed between the beginning and the end of the proceedings that have given rise to restrictions of rights or that will result in their enjoyment and exercise. In these circumstances, to guide our interpretation (since, as I have said, there are not and could not be unique quantitative rules, applicable in all circumstances), we consider certain elements taken from judicial experience, to which European case law has referred: the complexity of the case, the procedural activity of the parties, the conduct of the authorities, all of which are subject to a casuistic examination in function of their reasonableness and pertinence. These criteria are naturally influenced by the circumstances of each case. 

26. 
I have suggested that another factor should be added to the assessment of reasonable time: the greater or lesser “real effect of the proceedings on the rights and obligations of the individual – in other words, his juridical situation,” as I stated in my separate opinion in López Alvarez v. Honduras, judgment of February 1, 2006. I consider it necessary to merge this factor with the others we usually consider. Regarding the issue that we are now examining, the reasonableness of time must also be assessed (although not exclusively) from the perspective of the burden – from light to intolerable – that the passage of time imposes of the individual who awaits the solution of the conflict affecting him.

27. 
After all, the reasonableness of time for providing justice must be examined in relation to the objective sought and the best way to achieve this, taking into considering the different issues raised by all the aspects that the administration of justice must cover in order to achieve the possible and desirable goal: a judgment, following clarification of the facts, the ordering of adequate reparations based on the violations committed, and compliance with the decisions adopted to this end by the competent organs. 

28. 
As I have indicated, in most cases we examine reasonable time from the point of view of the persons subjected to the proceedings (usually, the accused), rather than from the perspective of the other subject in the proceedings: the victim, the aggrieved party. The latter also has rights – above all, the right to justice and, through this, the right to the satisfaction of his legitimate interests, whose definition depends on the greater or lesser diligence of the State bodies called on to determine the facts, through effective investigations, prompt proceedings, and timely decisions. 

29.
 Since we are faced by a problem of “reasonable time,” we must delimit the extremes within which the time is calculated; in other words, the time for the solution of the matter submitted to specific authorities: the moment when it begins and the moment when it ends, even though these definitions may be approximate, and without ever losing sight of the circumstances of each case, which dominate the corresponding solutions. In this regard, the prevailing procedural system is extremely important, and this is not a neutral factor, but an element that conditions and exerts pressure.

30.
 Under some trial systems, investigations are beyond the scope of the judicial authority and may be extremely prolonged while the investigator satisfies the legal requirements for filing the case before the jurisdictional body. In others, the investigation and trial have different stages, each of which has its own implications and characteristics; all of them carried out by different authorities. At other times, it may be the judge himself who conducts the investigation, although he must forward the results to the Attorney General’s Office (Ministerio Público) to a judge with the appropriate competence for prosecution and, when applicable, sentencing. All of this influences the time that an individual is retained by the authority that hears – lato sensu – his case and, thus, the time within which the rights and obligations are defined, which is what really interests and affects the individual, above and beyond the technical aspects of the proceedings.

31. 
In my said opinion in López Alvarez v. Honduras, I referred to this problem in the terms that I now reproduce and confirm: “In this respect, the definition (namely, the beginning and end of the time period) is essential when we are confronted by different juridical systems with distinct procedural and judicial structures that are also subject to Convention provisions and must apply the criteria of reasonable time.” 

32.
“In my opinion, the objective of the international human rights system is to ensure that the harm of individual rights, owing to the action or omission of the State, should not be prolonged without justification until it gives rise to a situation of legal uncertainty, inequity or injustice. The solution of this problem calls for a clarification through case law that can be used with different procedural systems” (para. 38).

33.
 I consider that the reasonable time for satisfying the right to justice cannot be conditioned by the mechanisms inherent in each procedural system, so that each one arrives at different and possibly misleading conclusions on the effective observance of the same right. Inequity lurks behind such mechanisms. The point is that the State authorities that (according to the procedural system adopted by the State) participate in the actions leading to the solution of a dispute should respect an acceptable rhythm – diligent, reasonable, adequate and pertinent, without disregarding the import of the circumstances.

34. 
Whether the process is divided up among diverse authorities or concentrated in a single body, whether, during the course of the proceedings, partial decisions (such as commitment to trial, when charges have been filed) are issued immediately after the accused has been investigated or when the victim files a complaint, or a long time after either of these moments, none of this should alter, deviate or conceal the requirement that a case should be resolved within a reasonable time from the occurrence of the facts that gave rise to the proceedings.

35.
 The first official act that affects the rights of the individual is the point of reference to calculate the reasonable time, measure its duration, compare it with the characteristics of the issue and the reasonable diligence of the State, and assess compliance or non-compliance with the judicial guarantee of reasonable time. The case law of the Inter-American Court has ruled on this recently. Hence, it is sufficient that the individual is affected in this way for attention to be paid to assessing the reasonable time, even though, technically, the harm does not occur within the criminal “proceedings,” but within a criminal “procedure.” For the effects of the protection of human rights, the distinction between these two possibilities has no decisive relevance; in both cases, the liberty of the individual is affected by factors that imply interference in his sphere of free will.

36. 
To the contrary, it would be enough to fragment the prosecution, open up long periods of investigation, delay (at convenience) the opening of the trial, generate actions on which the qualification of the proceedings as a true proceedings or a simple preparation for this depends, etc. in order to prolong an inquiry, delay a trial or postpone the satisfaction of a right or compliance with an obligation, whether this unfavorably affects the accused, or harms the juridical interests of a victim. The content would be sacrificed to the form.
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