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SEPARATE OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ

CONCERNING THE JUDGMENT OF THE INTER-AMERICAN COURT

OF HUMAN RIGHTS IN GOIBURÚ ET AL. V. PARAGUAY OF

SEPTEMBER 22, 2006

1.
I concur with my colleagues’ opinion as expressed in the judgment in this case, without detriment to establishing – or reiterating – some concerns relating to certain concepts, whose meaning and scope requires commentary. Evidently, this clarification – in which I respect the opinion of those who have a different point of view – does not alter my concurring participation in the unanimous decision that sustains the Court’s ruling on merits and reparations.

2.
The concept of the State’s “aggravated responsibility” has been used in the judgment I am examining, and this needs to be re-examined. For several years, I have been referring to this element, as can be seen in my separate opinion in relation to the judgment delivered by the Inter-American Court in the Case of Myrna Mack Chang of November 25, 2003. Evidently, I do not ignore or question the useful burden of reproach that this expression may have when it is used to publicly assess certain facts and encourage their rejection.

3.
The expression “aggravated responsibility” suggests that there is a series of responsibilities of different importance or intensity: ranging from slight to grave, and possibly passing through intermediate categories. To the contrary, the reference to “aggravated” responsibilities would have no meaning. Moreover, this turn of phrase should have an equivalence in the descending order of alleged responsibilities: “attenuated responsibility,” which has never appeared in the Court’s case law. 

4.
In my opinion, this “aggravated” responsibility does not exist, and neither does “attenuated” responsibility, because simple responsibility (without considerations of intensity or nuance) implies the possibility or need “to respond” for certain acts owing to legal evidence of attribution that links specific conduct to a particular person who must respond for it juridically by the establishment of certain consequences.

5.
Obviously, this does not mean that human rights violations lack their “own characteristics” and are always equally grave. It is the responsibility that is uniform – a logical juridical connection between an act, the person responsible and certain consequences – not the facts from which this derives, or the effects that a court attributes to them. In other words, the facts may be described as slight, grave or extremely grave, and the consequences, as ordinary, severe or very severe. To the contrary, responsibility is merely responsibility.

6.
I will give some example to clarify what I am endeavoring to say. The violation of the right to humane treatment is extremely grave – owing to the importance of the juridical rights affected and the type of the acts that comprise this violation – when a victim is subjected to torture. The violation of the right to life becomes notoriously and intensely grave when it is the deprivation of the life of a series of individuals who are executed brutally. The violation of the right to liberty, among others, is very grave when it is practiced arbitrarily, prolonged for some time, and becomes forced disappearance in the terms of international law. It can also be maintained that the facts are more serious when the authors are senior State officials, from whom there are higher expectations of guarantee – hence, they are essential guarantors – from whom exemplary conduct is expected and who are called on to ensure the legitimacy of the acts of all public servants. Violations are also especially grave when they are perpetrated by those specifically responsible for certain obligations of respect and guarantee of human rights, or when they occur in circumstances in which the harmful conduct is extreme and when these circumstances even become part of the facts. All of this increases the “gravity of the facts.”

7.
The legal system responds rationally and proportionately to the gravity of the acts through the selection of consequences established by law and applied by the courts. It is not admissible to sanction extremely grave facts with very mild measures, as happens by using fraudulent or superficial proceedings, rejected by international criminal tribunals and also by the Inter-American Court of Human Rights within the sphere of its own applicable jurisdiction. It would also not be admissible to adopt more severe measures when the facts are less serious. In both scenarios, this would be incompatible with the principles of necessity, rationality and proportionality that govern the establishment and application of the juridical consequences of illegal acts.

8.
In brief, a court may establish that the illegal acts were of a serious nature or that they were aggravated by the conjunction of certain elements or conditions and, therefore, that the corresponding consequences must be more severe. In the integral examination of a case and in the decision adopted, these qualifications – which are not only possible, but also essential – will contribute to the logical juridical definition resulting from the evidence concerning the facts, based on which their consequences are established. This definition refers to the State’s responsibility, which is neither grave nor slight, but merely responsibility for certain acts, of greater or lesser gravity that will justify the nature, rigor and scope of the measure adopted.

9.
When I referred to this matter in my opinion in the judgment in the Case of Myrna Mack Chang, I indicated that, in that case, there was “an objective aggravation of the facts, inasmuch as it is significant, in view of the elements of available information […], that this was not an isolated crime, the product of the design of one individual, but that there was an elaborate plan to deprive the victim of her life owing to her activities […] and that security agents and officials took part in the plan. This apparatus, which had important resources of power, placed itself at the service of actions that implied violation of the victim’s most relevant right, the right to life […].” (Opinion cit., para. 44)

10.
“One notable aspect of the gravity of this case resides in the obstacles created to the due investigation of the facts and the criminal prosecution of those responsible. […] The aggravated seriousness of the facts must certainly be taken into account when making the reproach that a judgment on human rights violations implies, as in the case of this final ruling. It will be necessary to weigh this in the decisions duly adopted by the domestic criminal jurisdiction...” (id., paras. 45 and 46).

11.
My reservations concerning the concept of “aggravated responsibility” do not lead me to dissent from the opinion formulated by my colleagues in the unanimously adopted judgment. The reference to an aggravated responsibility of the State, based on the objective gravity of the facts and with a view to the severity of the punishment, does not modify the reason and pertinence of the judgment against the State. In this case, the words have no impact on the structure of the ruling and the determination of the result.

12.
Regardless of the wording, it is evident that there were extremely grave acts; that the State is internationally responsible for these acts, considering the identity of those who perpetrated them, and that it is pertinent to order measures that are adapted to these circumstances. Evidently, the State’s acknowledgement of responsibility through acts that can be characterized technically as confession and acquiescence should not be overlooked – and the judgment recognizes this. Moreover, I note that, when presenting the case, the Inter-American Commission used concepts that possess – as I have also maintained in several opinions – their own technical and juridical connotations, and did not merely allude to an acknowledgement of State responsibility.

13.
With regard to the last point, I share the opinion expressed in the judgment concerning the juridical, ethical and political value of the acts of acknowledgement, confession and acquiescence. They manifest a healthy attitude for the exercise of human rights that will permit the development of new and better phases – at least, we hope so. I recognize that these acts correspond to decisions of the States themselves, in which the Court cannot and should not intervene; the Court merely receives and examines them for the purposes of its own jurisdiction. But, at the same time, as I have stated on different occasions, I am pleased, that the number of acknowledgements, confessions and acquiescences have increased; by definition, they denote improved access to the truth about the facts, which is of interest to all. Therefore, I have underscored this fact in the reports I make, as President of the Court, to the OAS Committee on Juridical and Political Affairs and General Assembly.

14.
I also note that, under the inter-American system for the protection of human rights – and within this, in the proceedings before the Inter-American Court – the acknowledgement made by the State that contributes to establishing the truth and resolving the dispute does not necessarily encapsulate all the truth or settle the dispute completely. Accordingly, it is never an insurmountable obstacle that hides some facts in exchange for revealing others.

15.
When the State party has made an acknowledgement or acquiescence, the Court retains the power, which it usually exercises, to continue the proceedings in order to make progress in defining the facts and providing satisfaction to the victims. It hears testimonies and expert opinions, it gathers new evidence, and in the judgment it refers to the proven facts.  It never merely declares that the dispute has ceased and closes the case. The State has frequently shown willingness to endow the proceedings on human rights with this move towards the safeguard of human rights that could seem unnecessary in other types of proceedings, but is congruent with the purpose of the inter-American system, which is formed by the States themselves, as guarantors, and the Inter-American Court.

                                                        * * *
16.
The judgment refers to “State terrorism.” Another ruling delivered during the session when the Inter-American Court deliberated on the Case of Goiburú: the judgment in the Case of Almonacid Arellano et al., alludes to a “State policy” consisting in the generalized repression of opponents. I have no reservations – more exactly, I am in full agreement – with the Court’s findings and decisions regarding the violation of rights in both cases and the characteristics of these violations. However, I have prepared this opinion with regard to the former case, rather than the latter.

17.
Without prejudice to the preceding statement, I would like to express my concern owing to the scope of certain concepts – such as those indicated in the preceding paragraph and others – and their possible consequences. This concern responds to the fact that those concepts and other similar ones, particularly the one relating to “State crime” imply, if they are examined literally, attributing conducts to the State, concentrating responsibilities in the State, and categorizing criminal acts as policies that can be attributed to the State, as a result of the conduct of those who occupied senior public posts and had or exercised excessive powers, and also the accumulation of responsibilities in the State itself.

18.
Some of these expressions occupy a central position and have been carefully examined in enlightening texts on penal and criminal matters that seek to clarify responsibilities, to reveal the serious crimes hidden by a mountain of “justifications,” “denials” and “neutralizations,” and to bring the perpetrators out of the shadows. In this regard, the illustrative texts on State crimes by Stanley Cohen and, very recently, the presentation made by Raúl Zaffaroni at the Stockholm Criminology Symposium and at the International Criminal Law Congress in Mexico (2006) should be recalled. 

19.
Evidently, I do not question the denunciations, whose rationale I share, but I would call attention to the use that could be made of expressions subject to different interpretations, which could lead to a situation where justifications are accepted and the door to impunity could be opened. Hence, I am not referring to an error, but rather to a risk.

20.
State terrorism means that the State becomes a terrorist, sowing fear and alarm among the population, and causing anguish that gravely disturbs the peace that should reign in society. State policy implies that the State itself – a complex and diverse entity, that is obviously not a physical person, an individual, and cannot be reduced to a criminal gang – undertakes a plan and executes it through certain conducts that are shaped to fulfill the purpose and strategy designed by the State itself. Likewise, the notion of a State crime, if we abide by the literal meaning of the expression, it based on the assumption that the State commits crimes.

21.
The expression “State crime” – and, in its own very similar ambit, the concept of State terrorism and the political trend of the State applicable to this matter – has the significant and plausible connotation that it embodies and exhibits conducts of the most reprehensible nature – teratology of criminality – anchored in discourses that attempt to be persuasive and, at times, have been able to permeate some sectors of the population. Under its wing, millions of human beings have been made victims, for numerous purposes including security, respect for tradition, preservation of cultural values, and social peace. Therefore, I recognize the effectiveness of the fulminating expressions aimed at discovering the characteristics of these criminal events and halting the arguments put forward by their authors.

22.
It is evident that the violations, isolated or massive, are committed by State agents or by other individuals whose conduct entails the international responsibility of the State, which is the material party in international human rights proceedings, and which, in this capacity and pursuant to the responsibility that may be attributed to it, can receive the ruling and the sentence delivered by the Court. Human rights violations, particularly those that affect fundamental juridical rights – life, integrity, liberty – most intensely are included as crimes or offenses in both national and international laws and, in addition to the said State responsibility, give rise to the specific criminal responsibility of the individual.

23.
Consequently, I prefer to speak of “crime originating from (desde) the State” or “terrorism originating from (desde) the State”; in other words, crimes and terrorism that use the power, the means and instruments possessed by those that hold them, to break the law. In the same way, we can examine the expression “State policy,” which supposes a consensus, a social and political participation, a generalized or perhaps unanimous acceptance generated by democratic agreements, goals and purposes, and this is not and never has been a characteristic of criminal conspiracies and pacts among power groups, disguised as reasons of State, considerations of the common good, motives of unity and public peace, that would only have a moral meaning in a democratic society.  

24.
Consequently, when international attribution is invoked in relation to human rights issues (which is different from international criminal justice), reference is made to the State’s responsibility and when personal attribution is referred to, criminal or penal responsibility is examined. Even though international responsibility – and some aspects of national responsibility – concern the State, criminal responsibility corresponds to the individual authors or participants in the crime, under the concept of “criminals,” offenders” or “wrongdoers,” when this is decided in the respective judgment. In summary, it is the individual who commits the crime or offence; and, under certain circumstances, the State responds for him, without prejudice to the direct responsibility of the criminal participant in an offense.

25.
Those who attempt to subvert the burden of denunciation and reproach deposited in the expressions “State crime,” “State terrorism” and “State policy,” which consist in the violation of the rights of the people, try to assign the crime, the terror or the execution of this policy to the account of the State and not of the individual perpetrators, even when, as I have said – and I emphasize this to avoid erroneous interpretations – the force of this expression, used in many cases, helps reveal the use of the State’s resources and mechanisms by officials and their subordinates to carry out their criminal activities.

26.
This collusion, expressed in unlawful decisions and acts, has resulted in some of the gravest criminal acts every known. Essentially, it implies the official’s radical betrayal of the State’s purpose and the moral and legal commitments that he should honor and that, to the contrary, he ignores and dishonors. The definition of criminal conducts as “State crimes” has a credible purpose. However, this does not annul the need and convenience of rigorously defining the scope of each expression in function of the attributed responsibilities and the applicable sanctions, precisely to close the door to the constant temptation towards evasion or impunity.

27.
It is troubling that those who should respond for extremely serious personal crimes may shield themselves behind the notion of State crime, terrorism or policy precisely to elude their individual responsibility and may attempt to justify or excuse themselves with the argument that they were only obeying criminal strategies that overcame and conditioned their own free will. Arguments exist based on “hierarchic obedience” and it could even be suggested, in a new application of the concept, that “everyone is guilty, except the criminal.” 

28.
Consequently, I consider it preferable be precise and classify each issue appropriately, so that it incorporates its responsibility. This responsibility may be attributed to a large group: from the most senior public officials to the individuals who carry out manifestly criminal orders or their own criminal acts, and they should not take refuge in the argument that the crime is not their crime, but rather that of the State.  No official, however elevated his rank and determinant his authority, can concentrate in himself “the whole State” – irrespective of the historical examples of absolutism – and register his crimes to the latter’s account. 

29.
Indeed, when – as in the Case of Goiburú – it is possible to observe the criminal participation of officials of different States, collaborating and pursuing common illegal aims, through previously agreed activities, executed according to a common plan, would it be appropriate to refer to “States’ crimes”? This would dilute further still the criminal responsibility or would expand it extraordinarily, until it covered an indeterminate number of individuals who form part of the structure of several States, but who are unrelated to the execution of the criminal activities, and even have no knowledge of them.

30.
These observations are in a similar spirit to those included in my separate opinion in the said Case of Myrna Mack Chang (para. 34). 
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