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SEPARATE OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ 

CONCERNING THE JUDGMENT OF THE

INTER-AMERICAN COURT OF HUMAN RIGHTS 

IN THE CASE OF THE DISMISSED CONGRESSIONAL EMPLOYEES V. PERU, 
OF NOVEMBER 24, 2006

1. 
In this judgment, the Court has ruled on the control of “conventionality” (para. 128) that can and must be exercised by the national Judiciary with regard to acts of governmental authorities – including, norms of a general scope – pursuant to the powers conferred on them by the laws which govern them and the provisions of the international human rights law, to which the State that these national organs belong to are bound by different acts of a sovereign nature (ratification of or accession to a treaty, acceptance of a jurisdiction). The Court has referred to this “control” in its judgment in the Almonacid case (para. 124) previously this year.

2. 
In the instant case, when referring to the control of “conventionality,” the Inter-American Court has considered the applicability and application of the American Convention on Human Rights, Pact of San José. However, the same function is deployed, for the same reasons, with regard to other instruments of a similar nature, that comprise the corpus juris arising from the human rights conventions to which the State is a party: the Protocol of San Salvador, the Protocol to Abolish the Death Penalty, the Convention to Prevent and Punish Torture, the Convention of Belém do Pará on the Eradication of Violence against Women, the Convention on Forced Disappearance of Persons, etcetera. The task is to ensure consistency between actions at the national level and the international commitments made by the State that generate specific obligations for the latter and recognize certain rights for the individual.

3. 
The jurisdictional chain of the means of controlling acts of governmental authorities is well known; under diverse jurisdictional criteria – and not always in accordance with a system of instances that represent new stages of one and the same process – it endeavors to adjust the acts of the governmental authorities to the law. In the sphere that I am interested in referring to, this occurs each time that a proceeding on legality is heard (in the sense of ensuring that the act examined is in keeping with the norm that should govern it, at the different levels of the normative hierarchy): by the appeals body with regard to the body of first instance; by the cassation authority concerning the contested judicial decision; by the constitutional court with regard to acts of different national authorities, and by the international court as regards acts which can be attributed to a State that has accepted that court’s competence to settle contentious matters arising in the domestic sphere.

4. 
On other occasions, I have compared the function of international human rights tribunals to the mission of national constitutional courts. The latter are responsible for safeguarding the rule of law through their decisions concerning the subordination of acts of governmental authorities to the supreme law of the nation. A case law of principles and values (principles and values of the democratic system) has arisen in the development of constitutional justice, which illustrates the direction taken by the State, provides security to the individual, and establishes the route and the boundaries for the work of the State’s organs. Considered from another angle, the control of constitutionality, as an assessment of and a decision on the act of the governmental authority put on trial, is entrusted to a high-ranking organ within the State’s jurisdictional structure (concentrated control) or assigned to diverse jurisdictional bodies in the case of matters they hear pursuant to their respective competences (diffuse control).

5. 
In a similar way to that described in the preceding paragraph, there is a control of “conventionality” deposited in international – or supranational – tribunals, created by human rights conventions, which entrust these organs of the new regional human rights justice with the interpretation and application of the respective treaties and with ruling on facts that allegedly violate the obligations set out in the conventions that give rise to the international responsibility of the State which ratified the convention or acceded to it.

6. 
Every day fewer questions are being raised about the binding or merely indicatory nature of the rulings of the international human rights courts. I will not examine here the possible value of the opinions issued by the latter in response to this type of request. Rather, I refer to the rulings issued during or at the conclusion of genuine proceedings, initiated on the basis of a dispute (litigation, in the substantive sense) filed before the jurisdiction by whosoever may legitimately file a complaint (in our case, pursuant to the American Convention, the Inter-American Commission on Human Rights or a State that has acknowledged the so-called compulsory jurisdiction of the Inter-American Court). The American Convention stipulates clearly – and there is widespread agreement on this point – that such decisions are binding for the parties to the dispute. It is possible to go even further when the proceedings deals with acts that, owing to their very nature, have a objective sphere of application that exceeds the parties to the litigation: for example, a law, as can be seen in the judgment on interpretation in the Barrios Altos case.

7. 
Since the American Convention and the Statute of the Inter-American Court – both of which are products of the normative intentions of the American States that issued them – confer on the Court the function of interpreting and applying the American Convention (and, if applicable and within its sphere, other treaties: protocols and conventions that establish, with multiple formulas, the same attribution within the human rights corpus juris), it is for the Court to establish the meaning and scope of the norms contained in these international treaties.

8. 
In keeping with the jurisdictional logic that underpins the Court’s establishment and operation, it could not be considered that it would need to hear hundreds or thousands of cases on a single treaty-based issue – which would involve an enormous neglect of the individual – in other words, all the litigations that are ever filed in all the countries, resolving one by one the facts that violate rights, and guaranteeing, also one by one, the specific rights and freedoms. The only reasonable possibility of protection implies that once the “interpretation and application criteria” have been established, the States will include them in their legal system, through policies, laws and judgments that give transcendence, universality and effectiveness to the rulings of the Court, which was established – I insist – through the sovereign will of the States, to uphold their basic decisions, explicit in their national constitutions and, evidently, in their international treaty-based commitments.

9. 
Fortunately, in recent years – during which there has been a notable development of diverse elements of the inter-American system for the protection of human rights, including the jurisdictional aspect – that idea has prevailed explicitly and increasingly. Every day more high-ranking national courts accept it. The national acceptance of international human rights law is an outstanding positive trait nowadays, and it should be recognized, sustained and increased.

10. 
The express and sufficient connection between the domestic system and the international system – which resolves disagreements and overcomes problems of interpretation that can signify uncertainty or a diminishing of the statute of individual rights and freedoms – must be encouraged in order to continue steadfastly in this direction. Several modern constitutions have confronted this matter and provided solutions that “build a bridge” between both systems and eventually benefit those whose interests must be served: human beings. This happens when a constitution grants the highest value to international human rights treaties or when it establishes that, in cases of difference or discrepancy, the norm that contains the maximum guarantees or most extensive rights for the individual will prevail.

11.
 If this clear and categorical connection exists – or at least one that is sufficient and intelligible, and that is not lost in uncertainties or a diversity of interpretations - and, because of this, international instruments are immediately applicable in the domestic sphere, the national courts can and must conduct their own control of “conventionality.” This has been done by various organs of national justice, improving the outlook that had been bleak, inaugurating a new stage of enhanced protection of the individual and confirming the idea – which I have reiterated – that the vital battle for human rights will be won in the domestic sphere, to which the international sphere is a contributor or a complement, but not a substitute.

12. 
This control of “conventionality” – on the successful results of which the increased dissemination of the regime of guarantees depends – can have (as has occurred in some countries) a diffuse nature; in other words, it can be in the hands of all the courts when they have to decide cases in which the provisions of international human rights treaties are applicable.

13. 
This would allow an extensive (vertical and general) system of control of the legality of the acts of governmental authorities to be drawn up – as regards the conformity of such acts to international human rights norms – without prejudice to the fact that the source of interpretation of the relevant international provisions is where the States have deposited it when setting up the protection system established in the American Convention and in other instruments of the regional corpus juris. I consider that this extensive control – to which the control of “conventionality” corresponds – is among the most relevant tasks for the immediate future of the inter-American system for the protection of human rights.
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