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SEPARATE OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ 

IN THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS 

IN THE CASE OF LA CANTUTA, OF NOVEMBER 29, 2006


THE COURT’S CASE LAW ON SELF-AMNESTY

1. 
The Court has repeatedly addressed the issue posed by the so-called “self-amnesty” laws. The Court first dealt with this issue directly in the Judgment on reparations in the Case of Castillo-Páez (November 27, 1998) in connection with orders issued by the very same State at which this Judgment is directed; it was also addressed in the Judgment on reparations handed down in the Case of Loayza-Tamayo (also dated September 27, 1998); and, lastly –at a first stage of definitions and clarifications— the issue was analyzed in the widely known and cited Judgment rendered in the Case of Barrios Altos (March 14, 2001). I have expressed my views on this issue in successive separate Opinions, starting with the one I wrote for the aforementioned Case of Castillo-Páez. I will refer to my statements in such cases. 

2. 
In recent times, the Court’s case law on this issue has been articulated in two judgments fashioned along the same lines, which, basically, uphold the Court’s findings in the aforementioned decisions: the Case of Almonacid-Arellano et al. (Judgment of September 26, 2006) and the Case of La Cantuta. No changes have been introduced as to the substance of the matter; these judgments merely incorporate clarifications or characterizations that perhaps can be attributed to the peculiarities of each case. The Court has thus established what can be referred to as the “Inter-American view on self-amnesty,” which has been expressly embraced by the judgments of several domestic courts. This has consolidated, both at the international and domestic level, a standard that, when first entertained, represented a major sign of innovation, and which has now been turned into an increasingly known, recognized and applied guarantee in the system of human rights protection.

3.
To sum up, the Inter-American Court’s position on this issue upholds: 

a) 
the full force and effect of the obligations to respect rights and ensure their exercise, under Article 1 of the American Convention on Human Rights (ACHR), notwithstanding any domestic-law obstacles that might hinder due compliance with such obligations that the State has undertaken, acting in its sovereign capacity, upon becoming a party to the Convention; 

b) 
the resulting eradication of the impunity that such obstacles might allow in connection with particularly egregious crimes; and 

c) 
the State’s duty to adopt, at the domestic law level, such measures as may be required to enforce said duties and root out impunity, pursuant to the provisions of Article 2 of the ACHR.

4. 
At some point, a question arose concerning the means through which the State should do away with any such laws that are in conflict with the American Convention on Human Rights. Abrogation? Invalidation or unenforceability by way of judicial or administrative interpretation? Nullification? It is not the Inter-American Court’s but the State’s place to answer this question, i.e. to analyze and implement the decision that will lead to the intended end, which is the elimination of any potential effect of a legal provision that is incompatible with the Convention. 

5. 
For international jurisdiction purposes suffice to make that last comment and, in any event, explain –as even though not essential, in practice this may prove to be helpful in tackling doubts and conflicting interpretations– that, because from the very moment of their enactment they are in conflict with the international obligations of the State under the ACHR, the so-called self-amnesty laws can produce no legal effects whether at the time of being issued, at present or in the future. Basically, such laws are invalid –with no need for a special decision so holding as, in any event, any such decision would be a mere declaration of invalidity— from the very moment they conflict with the American Convention, a conflict arising right from their inception in the domestic legal system, i.e. ab initio, as already established by the Court.

6. 
In its ruling in the Case of La Cantuta, the Court has ratified the decision based on the interpretation of the Judgment rendered in the Case of Barrios Altos (of September 2001); such interpretation is certainly not the expression of a point of view or a recommendation but a determination –made by way of genuine interpretation—of the scope of said Judgment on the merits and reparations, an integral part of the same decision. The interpretation does not incorporate a new order to the rulings contained in the judgment, but clarifies the terms of that judgment. The judgment rendered in La Cantuta ratifies the general applicability of the position adopted by the Inter-American Court in the Case of Barrios Altos. As a matter of fact, the source of the violation lies in a general-scope provision. The Court’s decision shares the same general scope. 

7. 
There would be no point in holding that a law is “in conflict with the Convention” in a specific case, just to leave the source of the violation standing for future cases. Far from providing a guarantee of non-repetition –a critical objective of the system of human rights protection—, this would leave the door open to a repeat violation. It would be impracticable –not to mention frustrating— to require new rulings by the Inter-American Court, covering and dealing with an indefinite number of cases of the very same nature, submitted one by one to the Court’s consideration, in order to obtain the relevant declaration that they are “in conflict with the Convention.”

8. 
Furthermore, the Court has also made it clear that the obligations undertaken by a State upon becoming a party to the international convention on human rights are binding upon that State as a whole. This extends to executive, legislative and judicial bodies, as well as self-governed bodies outside of the domain of the three traditional branches, which are a part of the State itself. Therefore, it is inadmissible for one of such bodies to refrain from complying with an obligation that binds the State of which it is a part, or to directly act in violation thereof, on the grounds that another body has failed to fulfill its own duties in the general system for the adoption of and compliance with international obligations. This notion calls for further consideration, exploring all sides and implications, and it obviously points to the convenience of providing, also in this case, the timely and sufficient “bridge” to link the international legal system and the domestic body of law and move past any doubt or contradiction that might arise as a result of a lack of definition on this matter.


DUE PROCESS, RES JUDICATA AND NE BIS IN IDEM 

9. 
The Inter-American Court –as has also been the case with other international and domestic courts— has laid down certain criteria regarding res judicata and the related principle of ne bis in idem. Res judicata and the principle of ne bis in idem support legal certainty and entail guarantees that are of major importance to all citizens and, specifically, to defendants. However, res judicata involves a judgment carrying that effect: definition of a right, immutability, finality. The guarantee of ne bis in idem is based on that assumption: the prohibition of a new trial based on the same facts that were the subject-matter of a judgment that has the authority of a final judgment (not open to appeal).

10. 
The judgment is the outcome of the proceeding, i.e. it is the culmination of a series of actions that are fully regulated and subject to an order providing guarantees that defines the requirements for the proceeding and the conditions for the validity of the key acts that make up that proceeding, and thus prove the legitimacy of the proceeding itself as basis for the judgment. The development of the procedural system under the drive of human rights prevails in the notion of due process. In this regard, it exposes the substitution of the criticized expression that “the end justifies the means” with another rule that goes quite in the opposite direction: “the legitimacy of the means used justifies the end thus attained.” 

11.
 Due process is, basically, the basis of the judgment. The case here –to use the analogy, if I may— is the same as with a building: a building with no foundations will collapse and will have to be rebuilt on a solid foundation. It is only in this way and through this method that the definition of rights and the imposition of duties at the end of a dispute brought before an authority with jurisdictional powers is legitimized. There is no due process –and, therefore, no valid determination of rights and duties— without the right to a fair trial provided for in Article 8 of the ACHR. And without due process, there is no real judgment, no res judicata and no room for the principle of ne bis in idem to come into operation either.

12. 
Currently, the international Law on human rights, as well as international criminal Law, condemn sham trials the purpose or outcome of which is other than justice and which pursue a goal that is contrary to their intended purpose: injustice, concealed between the folds of a “pseudo” proceeding guided by prejudice and aimed at allowing impunity or violations. Hence the fact that the decisions of international courts on human rights do not necessarily conform to the latest domestic-law decision analyzing the violation of a right (and authorizing or allowing the violation to continue, along with the damage inflicted upon the victim), and that is also why international criminal courts refuse to validate decisions made by domestic criminal courts that are unable or unwilling to get justice done. 

13. 
Does this entail the decline of res judicata  –a concept frequently brought into question in the realm of criminal law—and the elimination of the ne bis in idem principle, creating a general risk to legal certainty? The answer to this question, which prima facie seems to be in the affirmative, is not necessarily so. And it is not so because the ideas expressed above do not question the validity of res judicata or the prohibition against double jeopardy, provided that both find support in the applicable legal provisions and do not involve fraud or abuse but entail a guarantee for a legitimate interest and the protection of a well-established right. Therefore, there is no attack on the “sanctity” of res judicata or the finality of the first trial –viewed, accordingly, as the only possible trial–, but against the lack of a legitimate ruling –i.e. one legitimized through due process— carrying the effects of a final judgment and suitable to serve as basis for ne bis in idem.


CONFLICT OF RIGHTS

14. 
At some point, the Judgment rendered in the Case of La Cantuta does bring up a potential conflict between fundamental rights that are a part of due process. I am referring to the guarantee for a reasonable term, which does come up fairly often in the context of the proceeding, or in broader terms –as has been argued—of the procedure which affects the rights of private parties and must end with a judicial ruling thereon; and the guarantee of proper defense, which is a key, basic expression of the right of access to justice in its two-fold connotation: the formal one (the possibility to call for a judicial ruling, to prove the facts, present arguments and file appeals) and the material one (securing a fair judgment).

15. 
A court ruling on human rights must be especially careful when solving alleged or actual dilemmas, in order to secure, to the greatest extent possible, the conciliation of the rights at issue, so as to guarantee the broadest protection to the holder of such rights. However, there is no denying either that, in certain cases, it is necessary to give priority to one of such rights in order to provide, through such acknowledgement, more complete and satisfactory substantial protection to the affected person. The right to a reasonable term thus gives in to the demands of Justice. 

16. 
The Court has noted that an excessively long term may prove to be as unreasonable –precisely due to its “excessive” nature— as an excessively short one –for the exact same reason. However, it was expressed that, ultimately, guaranteeing a fair judgment through more and better defense action is more important than having the case heard and disposed of in a brief period of time. This prevalence of material justice requires, however, that the term be reevaluated subject to adequate standards of proportionality, relevance and opportunity, all in line with whatever may be necessary to secure justice in each specific case.


THE CONTEXT OF OR CIRCUMSTANCES SURROUNDING THE VIOLATION 

17. 
In the Judgment rendered in the case of La Cantuta –as in the rulings handed down in cases such as Goiburú, Almonacid, and Castro-Castro–, the Court introduced a consideration of “context,” allowing an analysis of the facts that constitute the violations in the specific circumstances of the case. Such circumstances bring about the facts, their characteristics, meaning and support, and contribute to the judicial solution, both as regards the evaluation of the facts and the reparations and guarantees of non-repetition. 

18. 
An ordinary court decision might do without reflections or descriptions regarding the circumstances in which the case arose, as extended to the parties and the general status of society or a given social group, or a given set of relationships at a given place and time. However, a human rights ruling aimed at shedding some light on the violations and preventing new ones from taking place, creating the proper conditions for the better recognition and exercise of fundamental rights, cannot disengage itself from the context and be rendered in a “void.” This “historical” aspect of the case and the desired “far reach” of the relevant ruling explain and justify the “backdrop” unfolded by the Court in examining a case, as a preface to the account of the facts and as reference for applying the law.

19. 
The special characteristics of human rights justice also explain and justify a practice followed by the Inter-American Court both in carrying out public hearings and in the structuring of its judgments, which at times may appear overabundant or redundant. In the event of acceptance and acquiescence by the State –acceptance of the facts and acquiescence to the claims— it might be possible to do without the presentation of evidence of the facts, which have already been accepted, and accounts of such facts in a judgment in which the court is no longer required to verify the facts that constitute the violations, but merely to define their consequences (if the parties have not reached a settlement regarding such consequences or if such consequences cannot be the subject-matter of a settlement agreement by the parties).

20. 
However, court decisions on human rights seek to “set an example” and “be instructive.” They contribute to the “uncovering of the truth” and “political and social rectification.” Put differently, they are not limited to or satisfied by a brief decision on the specific dispute –which, by the way, has already come to an end–, but seek to instruct on the factors that breach fundamental rights, breaching practices, the suffering of victims, the requirements of a reparation that extends beyond compensation or monetary redress, the general knowledge of the violations committed. In this sense, it has a more pronounced social, historical, moral, and pedagogic nature than other expressions of public justice. 

21.
 To sum up, this is a sui generis form of justice that takes on the political and moral values of a given society and goes over the relations between political power and human beings. This is the reason why the hearings held by the Inter-American Court and the judgments rendered by it address issues that are formally not the subject-matter of the dispute but which nevertheless affect society as a whole and have to do with the duties created by the system of human rights protection, of which the Inter-American jurisdiction is a part. Fortunately, these particularities of human rights justice have been properly understood by the parties to the proceedings, and this allows cases to proceed subject to their distinctive features, which might be unnecessary or even inadmissible in other jurisdictions.


ASSESSMENT OF THE SERIOUSNESS OF THE FACTS

22. 
The existence of very serious violations, in a context that is specifically injurious to the human rights of a large group of people, or of vulnerable individuals that would require special guarantees by the State, supports the Court’s ruling on reparations. It is here that the Court’s assessment of the significance and egregious nature of the violations and the nature and amount, if appropriate, of the reparations is expressed. Sometimes reference is made to the “aggravated liability” of the State when dealing with a series of violations that are particularly reprehensible. Strictly speaking, actually, there is no “aggravated liability” but facts that engage the State’s international responsibility and the seriousness of which warrants more serious consequences.

23. 
I have previously stated that liability –the capacity or duty to be answerable for certain facts, conduct, duties or guarantees— is a relationship between the holder of a right and the facts and conduct, viewed in the light of a given legal classification and specified legal consequences. Therefore, this is a formal concept that creates a link between the responsible party, the conduct for which such liability applies and the consequences flowing from the whole matter. Accordingly, liability in and of itself is neither aggravated nor mitigated. The serious or minor nature pertains to the facts and, therefore, influences the greater or lesser harshness of the reaction allowed by the legal system. The use of such expression may nevertheless be illustrative of the court’s disapproval of the wrongful conduct. 


REPARATIONS AND ACKNOWLEDGEMENT OF LIABILITY

24. 
The case law of the Inter-American Court has been particularly dynamic and highly evolving on the subject of reparations. The development of Inter-American case law on this subject becomes obvious when reflecting upon the distance between a reparations scheme revolving around monetary compensation –which is most certainly indispensable and relevant—and another one which, in addition to compensation, makes provision for broad-scope measures aimed at securing moral satisfaction for the victims and preventing new violations: for instance, through constitutional reforms, the enactment of laws, the repealing of general-scope provisions, the annulment of proceedings and judgments, political or judicial reforms, and so on. All of this applies to the entire public structure and concerns society as a whole, in addition to benefiting a given person or group of persons whose legitimate interests and proven rights are sought to be enforced.

25. 
Among the measures of satisfaction ordered by the Court in the context of reparations, the acknowledgement of international liability by the State has already become systematic. The Court’s judgment certifies that such liability does in fact exist as a consequence of a wrongful act attributable to the State. Therefore, from a strictly legal perspective –i.e. for the formal validity of the judgment and compliance with the obligations thereby imposed— there is no need for the State to acknowledge its liability, but to fulfill the duties imposed by it. However, if made at a public act and in the presence of high-ranking authorities –the Court does not decide which such authorities should be present; the decision in this regard lies with the State, and it is to be consistent with the importance of the facts and the formal nature of the act–, such acknowledgement bears special moral relevance to the satisfaction of the victims or their next of kin and has political significance for the protection of human rights.

26.
 Such satisfaction may include –and often has, an encouraging occurrence that has been highlighted by the Court— some additional public expression. In this regard, there have been apologies to the victims or their next of kin and requests for their forgiveness, condemnations of the violations, offers to pass measures favorable to the victims and preventing new violations, etc. A deeper analysis is in order regarding the possibility, convenience and relevance of asking the authority to apologize to the victims or obtain their forgiveness, considering the nature of the “apology,” the moral qualities of which are indisputable but which calls for further consideration from the legal standpoint.

27. 
Generally, an apology for a serious violation is of specific ethical value for both the person offering it and the one at whom the apology is addressed. In these cases, the person offering an apology is not –even though in certain cases it might in fact be— the one who actually committed the offense. It is a formal, rather than a substantial, expression. It is the State who, acting through a state agent, apologizes for the wrongful conduct engaged in by another agent of the State. The latter one is the responsible party –morally, as well as legally–; conversely, the former is unrelated to the facts, being tied to the proceeding because of his or her official capacity and not because of his or her guilt, and is alien to the deep feelings, intimate pain and serious alterations that the facts have caused to the victim. 

28. 
As far as the person to whom the apology is addressed is concerned, we should consider the meaning of the forgiveness sought and granted: does it provide absolution? Does it redeem the person offering the apology? Does it produce any legal effect at all, even though it does certainly have moral implications? Basically, what is the point of an apology for extremely serious facts (that sometimes, to be perfectly honest, seem beyond forgiveness) and what is its true validity in connection with the proceeding, the judgment, the State’s duty of justice, the claims to which the victim is entitled? Is it a part of the settlement and reconciliation? And, if so, what settling effects does it produce from the legal standpoint of the international Court’s judgment, which extends to the duties of the State?

29.
 In the experience of the Inter-American Court, it is increasingly more frequent to find cases in which there is a full or partial acknowledgement of liability by the State, which accepts (confesses to, as a State) the existence of the violation and the identity of the affected parties, recognizes that such violations breach specific provisions of the ACHR and even commits to certain reparations. This phenomenon marks a positive trend in the protection of human rights and the legal and moral redress to the victims. The Court has recognized the merits of this trend and the value entailed by the acknowledgement in each particular case.

30. 
It has been said that the acknowledgement might be intended to prevent the facts from being assessed by the Court and revealed to society, thus impairing the right to learn the truth. I am not questioning the reasons behind each specific acknowledgement. I would like to insist on the merits of the acknowledgement –which entails taking a step further beyond the denial of facts that are impossible to conceal or the defense of situations that cannot possibly be justified— and note that it does not prevent the facts from being known by the court or revealed to society. No such thing is possible if we take into consideration the well-established practice of holding public hearings at which witness accounts of the facts are heard –even if the focus is on reparations— and that of having the judgment include an account of the violations that are the source of reparations, notwithstanding the confession, acceptance or acknowledgement by the State; in other prosecutorial systems this might cause the proceeding to come to an early end by dismissal, with no account of facts that are no longer at issue and no witness testimony on events that nobody has denied.
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