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SEPARATE OPINION OF JUDGE GARCIA RAMÍREZ REGARDING THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS 

IN THE CASE OF ESCUÉ-ZAPATA V. COLOMBIA, OF JULY 3, 2007

1. In the Order of this case as well as in other cases examined during the 76th Period of Regular Sessions (July 2007), such as the Case of Cantoral-Huamaní and Garcia-Santa Cruz v. Peru (Judgment of July 10, 2007), the Inter-American Court has shown its criterion regarding some interesting lines of thought with the connection that exists between the general duty to guarantee the rights and freedoms established in Article 1(1) of the American Convention, the Articles that the Convention recognizes as "substantive rights" (for example, Article 4:  Life; Article 5: Humane Treatment; Article  7: Personal Liberty, among others) and those that refer to the so-called “procedural rights" or even better, " instrumental rights” (for example, Article 8: Access to justice in general; Article 25: Right to judicial protection of the fundamental rights, without prejudice of other rights which are also “procedural” or “instrumental” enshrined in articles assigned to the “substantive” category, such as the case of Article 4(6): Extraordinary means for amnesty, pardon, or commutation of sentence; and 7(6): Judicial control over the lawfulness of the detention, corresponding in general to habeas corpus). In previous occasions I have made reference to these issues and other issues related to them; for instance, according to my "Overview of the criminal due process of (procedural) law in the case law of the Inter-American Court” (“Panorama del debido proceso –adjetivo- penal en la jurisprudencia de la Corte Interamericana”), published in Latin American Constitutional Law Yearbook, Konrad Adenauer Institute, Uruguay, year 12, Volume II, 2006, pages 1111 and subs. 
2. Since the first rulings on adversarial issues, the Court has highlighted that Article 1(1) of the American Convention vests a duty of protection in the State – or, if preferred, a double obligation -, with regard to the human rights enshrined in the Convention: a) on the one side, to respect the rights and liberties; b) on the other side, to guarantee its full and free exercise. This second duty, commonly called “obligation to guarantee”, implies, among other things, that the State "makes justice” within the domestic level.  It is worth mentioning that there is a duty prior to - naturally: for the need of concept-both statements: The obligation to “recognize” the rights and liberties established in the Convention, even though that recognition derives from the inclusion of such rights and liberties in the domestic body of law, or even if it results from the direct application of such recognition to the domestic body of law. 
3. The foregoing means, with regard to the possible criminal consequence of the violations committed (regularly, the violations of human rights are gathered in criminal definitions, taking into account the fact they imply an intense infringement of the legal interests of the higher hierarchy), that the State investigate such violations and prosecute the responsible (obligation of means). This investigation serves the ends immediately related to the victim, as a way of redress (furthermore, they provide satisfaction to the relatives) and aims at the prevention of future violations that could multiply sheltered by impunity: Non-repetition of violations. The compliance with the duty of guarantee corresponds, thus and in certain manner, to what in other order is called “general prevention."
4. Up to the present, the Court has not declared, in general, the violation of Article 1(1) of the Convention, apart from other violations and without any connection thereto. The Court has found that the violation of the obligations to respect and guarantee is analyzed in connection with the violation of some other right established in Part I of the Convention.  When a right established in the Convention is violated, it is evident the disregard of the duties (some of them) established in Article 1(1). There is, thus, a double simultaneous infringement: of Article 1(1) and of the rule that takes in the violated right. Conversely, the Court has suggested that there can be a violation of Articles 8 and 25 - also related to, of course, Article 1(1)- without necessarily invoking, to declare it, a violation of "material" rights.
5. However, the State's obligation to guarantee a right or liberty, as established in Article 1(1), is satisfied in the light of the above mentioned Articles 8 and 25, to wit, "read" - that is to say, understood or applied- in conjunction with- the article to which the "substantive" right, whose violation corresponds to investigate, refers to.  Logically, Articles 1(1), 8 and 25 and the statement or statements referred to by the violated "material" rights are connected.  This explanation is not different, of course, from the jurisprudence of the Inter-American Court, though it is not always expressly stated or shown by the terms used by the Tribunal when it declares the existence of violations and establishes the corresponding reparations (which are, in fact, "legal consequences", they are not, strictly and only, reparations, of the regulatory provisions of the violation of the facts of the case at trial).  
6. With regard to the above mentioned linkage to the provisions of the Convention, there is a detailed Separate Opinion of the Judge Cecilia Medina Quiroga, concerning the Judgment of the Case of Moiwana Community v. Suriname, of June 15, 2005.  In such opinion- to which I adhered- her author stated that the Court "should have declared the violations of the Articles 4 and 5, in relation to the failure to comply with the obligation to investigate, because this was part of the obligation to guarantee against the deprivation of life and the adverse effects on personal integrity that were alleged in the case” (para. 5 of the Opinion).

7. Article 8 of the American Convention recognizes, under the title “Right to a Fair Trial”- which does not exhaust or describe in full the content of such provision- the right to access to justice, to request legal protection, to claim for rights and liberties, which also the jurisprudence of the Court refers to as due process of law.  Our case- law does not, still, offer a precise connotation of such access, frequently invoked, nor even a rigorous delimitation between the right to access and the right to due process of law (rather than recognizing and detailing a series of rights comprised by that). Notwithstanding, it is clear that: 
a) everyone can turn to the established State instances to search for justice under the terms of Article 8(1), to assert, claim or recover a right; and the State is obliged to established sufficient, proper and efficient instances to that end and to provide a good service. This right (petition and, in its case, legal action or contribution to the legal action, is independent from the substantive right invoked, as the procedural doctrine has been established it a long time ago); and 
b) the State must satisfy its obligation to guarantee, in accordance with the already mentioned supra, in compliance with the obligation established in Article 8 and, if applicable, Article 25. If a violation is not investigated and the State duly protects the individual, the State is infringing on these provisions. The Court will so declare.
8. Therefore, it is reasonable that, when declaring the infringement of Articles 8 and 25, it is worth mentioning the infringement that derives from the duty to investigate, an aspect of the obligation to guarantee established in Article 1(1) (it could also be said that there has been an infringement of the “material” right and prove that, if there is lack of proper investigation, Article 8 was also infringed). If the Court does not have jurisdiction, because on the time, over the case to declare the violation of a "material" right, it can, however, refer to the infringement of an "instrumental" right as long as the obligation to investigate as a result of the illegal act (not subject to the competence of the Court) derives from a body of law different from the ACHR and said obligation remains in force, since it is still pending in the stage recognized by the Court’s jurisdiction. 
9. There is still the possibility, though, that Article 8(1) has been violated directly without being subjected to the Court’s jurisdiction or without the declaration of the Court regarding the existence of violation of "material" rights established in the Convention. This situation is proposed whenever: 
a) the plaintiff turns to the State to assert a right different from the ones established in the convention and the State disregards its petition. In the case in point, the denial of access constitutes, in itself, a violation of Articles 8(1) and the Court should so declare, in conjunction, of course, with Article 1(1) (the right of access to justice is protected, as any conventional rights, by the duty of the State to respect and guarantee) and without any mention to other rights and liberties enshrined in the Convention.  
b) it has been argued the violation of a “material” right of the Convention, but the Court does not provide the elements to declare that said violation effectively existed, though there are elements to establish that, having invoked an illegal act attributable (hypothetically) to the State, the State fails to comply with its duty to investigate. 
Therefore, the Court could not refer in its Judgment to the infringement of Article 8 in conjunction with the "violation" of certain "material" right, but only, respectively, to the violation of such as a result of: i) the plaintiff’s claim of rights not established in the Convention or ii) the “alleged” violation (not proved before the Court) of a Conventional right.
10. In the Case of Escué-Zapata v. Colombia, it was not outlined the possibility or the adequacy of applying Articles 8 and 25, pointing out the existence of different violations according to each of them or asserting that only one of them has been infringed.  Nevertheless, in different occasions it has been noted the existence of two different points of view regarding this issue: one of them asserts the infringement of Articles 8 and 25; the other one, considers the violation of Article 8, not of Article 25. To such respect, I would like to comment:
a) Article 8, more comprising, establishes the ordinary access to justice and enumerates its terms, the general (8(1)) as well as the one referring to the criminal prosecution (in broad sense) (8(2)), whose guarantees have been projected by the Court's jurisprudence in other ways of judicial or parajudicial protection, where applicable.  This elaboration, which I think it is reasonable, contributes to outline and improve the protection of the person demanding justice.
b) Article 25, with a broader sense, deals with a crucial aspect of the access to justice. The effective recourse for the protection of fundamental rights (not of any rights, such as the example of Article 8) that in the Mexican tradition (reflected in the words of Article 25 of the Convention) corresponds to the writ of amparo. It is understood that the proceedings related to the defense of fundamental rights must comply with the guarantees established in Article 8.
c) furthermore, the Convention foresees other recourses for the protection of rights, which I referred to supra 1, that provide more specific and detail procedural safeguards. Each one of these "instrumental” media of protection has an inherent entity, characteristic nature and possible separate application. 
11. Inasmuch as it exists the possibility of conceptual delimitation between the broad guarantee of access to justice provided for by Article 8(1) and the specific guarantee that Article 25 offers to the fundamental rights through a procedural but also specific media, attention should be paid, in each case and according to the facts submitted before the Court, to which is the article of the Convention that has been infringed.   It could be Article 8 and 25 but it could happen that the violation is reduced to Article 8 only. In such a case, the protection of the Convention shall be unfolded over the individual and protection shall be provided to the individual, paying attention to the purpose of the Convention.
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Judge Medina Quiroga adhered to the present Opinion of Judge García Ramirez.
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