CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ 

TO THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS, OF AUGUST 2, 2008, 

ON THE INTERPRETATION OF THE JUDGMENT ON MERITS AND REPARATIONS 

IN THE CASE OF THE MIGUEL CASTRO CASTRO PRISON (PERU)
1. 
I present some personal considerations regarding the judgment of interpretation issued by the Inter-American Court with regard to the case of the Castro Castro Prison. The members of this tribunal adopted said judgment unanimously. In it –object of an extended and free deliberation—there is no different opinion. The unanimity covers all the operative paragraphs.  

2. 
The present considerations obey to my purpose to respond to concerns and arguments presented to the Court within the context of a case that has generated debates and provoked different opinions. These arguments, from different sources, deserve attention. I avoid, as has been my habit, statements that could result inconsiderate or conflicting, as well as rhetorical expressions, inadequate in the ruling of a judge, who must be careful of both the content of his opinions as well as the manner in which they are expressed within the jurisdictional venue. The purpose of explaining my opinion regarding the judgment of interpretation has led me to extend myself in the examination of some matters and I have probably incurred in reiterations or in emphasis that could seem unnecessary. However, they are not. They derive from the wish to carefully analyze the opinions that have been stated to us, acknowledging their importance. 

3. 
I presided over the Court for the effects of this interpretation because I was in charge of this duty when the judgment on merits was issued. I suggested that another judge be chosen to preside over the sessions related to the interpretation. My request is on the record in writing in this case’s dossier. The members of the Court considered it appropriate that I preside over these sessions. I obeyed their request. It should not go without saying that the person that presides over the Court –in any of the stages of a matter subject to trial—does not expect nor could they expect to “lead” the opinion of his colleagues, whose freedom he must be the first to respect and appreciate scrupulously. Therefore, I do not respond for the coincident points of view nor do I condemn the different ones. I limit myself to presenting my own.

4. 
I am aware of the responsibility the exercise of the jurisdictional duty implies, which has a special importance when it has an international scope. Thus the need to act carefully and with caution in all the aspects of the trial: both the processing and the instrumental decisions of the process, as well as the judgment and the statements of the judges in the exercise of their duties. It is not only about making justice, but also about avoiding, as much as possible, undesired consequences foreign to the merits of the judgment and its juridical scope. I consider that the Inter-American Court has sought to submit itself to these requirements of justice and pulchritude.

5.
 The members of a tribunal cannot ignore the circumstances in which the facts regarding which it issues a ruling occur, even when they are, in themselves, foreign to the case submitted to the jurisdictional body. The judges do not act within a bubble, foreign to the concerns of society. They must be respectful of the feelings and reasoning of those who intervene in a process, and even of those who do not participate formally in it but are attentive to their origin, process, and results. The Court states in its judgment of interpretation that “the suffering caused to Peruvian society is widely and publicly known.” Now, this natural receipt of the data that informs of or surrounds the judicial cases could not modify the court’s jurisdiction, take away or add powers that have not been expressly granted, or alter the course of its institutional duty. If it did, it would compromise its independence, impartiality, and jurisdiction. In synthesis, it would fail to comply with its obligation.

6. 
I am aware of the matters present in the origin of the facts analyzed in the judgment on merits, as well as those that arise from the interpretation. These are grave problems that have touched the society. Regarding the same there are different and even opposed opinions. They deserve a deep consideration and specific decision, which must be adopted within the channels of the powers and responsibilities of the instances called upon to resolve them. The international human rights jurisdiction intervenes precisely in the terms of its powers and responsibilities, as well as the domestic one within the realm of its own jurisdiction. None of them could act differently.

7. 
The Court’s attention has been brought to the circumstances that prevailed when the facts subject to trial in the international instance occurred. The corresponding arguments point out the characteristics of the behavior assumed by people that would later appear as victims in the international trial, and they put emphasis on the suffering of many citizens that faced the grave consequences of the violence. They request for the latter the treatment of victims, especially when dealing with innocent people that suffered the effects of the conflict and who deserve both solidarity and esteem.

8. 
Whoever suffers the effects of an unfair behavior, whichever its origin, is a victim of an abuse that must be punished. There are legal proceedings for this, both in the national and international scene, through processes followed according to the corresponding regulations. As much can be said about the employment of adequate measures to face threats or acts of violence, with legal instruments and proceedings and within the juridical system characteristic of a democratic society.

9. 
On several opportunities, the Inter-American Court of Human Rights has issued rulings regarding the State’s obligation to protect the society from crime. The precedents in advisory opinions and judgments in cases are many. It is obvious that the State must provide that protection and for this it must have ideal police and criminal justice resources. Providing security to people is a “foundational reason” of the State. It comes to explain and justify the creation itself of a political society. 

10.
 The Inter-American Court is not unaware of this obligation of the public power nor has it doubted the appropriateness –even more so: the absolute need—that it effectively and energetically assume it, pursuant to the regulations and procedures characteristic of the rule of law. The same determination is on the record in the Inter-American corpus juris. Proof of this can be found, for example, in the Inter-American Convention Against Terrorism.

11. 
Having established the aforementioned, which constitutes a premise for the examination and understanding of the rulings of the Court, we must remember the scope of the rights included in the American Convention on Human Rights, as well as the specific jurisdiction the States have granted this tribunal, with the exclusion of any other; a jurisdiction that binds the actions and decisions of the Court and its members.  

12.
 The States Parties to the American Convention have proclaimed and assumed the duty to acknowledge and guarantee these rights in favor of all people, without distinction, regardless of the fact that they are or not responsible for criminal acts. This is a fundamental principle of International Human Rights Law. The States themselves –that make up the collective guarantee in this matter—gave the Inter-American Court the sole and exclusive power to hear and decide on applications regarding facts, attributed to the States, that violate the rights and freedoms protected by that international treaty. That is its contentious jurisdiction. Not any other.  When exercising the judicial protection of human rights, the Court must abide by the stipulations of the Convention, just as domestic courts must observe the regulations of the criminal system. 

13.
 Within this indispensable and rigorous framework, whose excess would imply a violation, the Inter-American Court issues decisions regarding the facts that violate the Convention and that imply the State’s international responsibility, not on transgressions of different regulations that result in the responsibility of other subjects. This explains why the Court that issues convictions for violations to human rights does not also do so with regard to acts of terrorism, which are not within its jurisdiction, nor does it go into detail in the analysis of the same, which would imply a criminal proceeding foreign to its powers. It is important to mention that the State itself acknowledged that “it does not correspond to the Court’s jurisdiction to issue a ruling with regard to behaviors foreign and different to the State’s international responsibility, such as those of SL.” (Sendero Luminoso)

14. 
For that same reason, when the Inter-American Court refers to “victims” of illegal acts, it can only refer to those who have been the object of behaviors that violate the American Convention on Human Rights. It makes the assessments it can and must make, without incurring in others that it cannot or must not make and that are the responsibility of other instances, which must be addressed so they may make the decisions that correspond to them. It is true that victims, in an ample and general sense, are any person who suffers the loss or damage of a juridical good –life, integrity, liberty, property—as a consequence of an illegal behavior. If the latter corresponds to a violation of the American Convention, the classification of victim and the corresponding punishment correspond to the Inter-American Court. If it refers to the violation of criminal law, the classification and punishment correspond to other courts.

15. 
The State points out that the Court refers to certain people as members of “armed groups”, basin on the fact that the Commission on Truth and Reconciliation considers them members of a “terrorist subversive movement responsible for grave violations of human rights and crimes against humanity.” The Court has not varied at all the findings of the Commission on Truth and Reconciliation. It leaves the assessment made by the latter unchanged. The terms that the Court uses –within the realm of its own jurisdiction and for the purposes of the procedures followed before it—do not seek to “reassess” what that Commission has observed pursuant to its institutional duties.

16. 
A judgment of the Inter-American Court must be based on the evidence of the violating acts of the Convention, from which the State’s responsibility derives. Even when the respondent State’s acknowledgment of the facts and its international responsibility does not determine, for itself, the Court’s judgment, it is obvious that it constitutes relevant evidence. In the matter that currently occupies us, there was an explicit and reiterated acknowledgment of the State with regard to the facts that constitute violations to the American Convention.  

17. 
In the request for interpretation of the judgment on merits, the State reiterated “it acknowledges the facts that led to the punishment of the Peruvian State for grave violations to human rights because of the facts occurred in May 1992 and during the following months (…).” In the response to the application of the Inter-American Commission, the State had already mentioned: “It is impossible to hide the facts occurred and their magnitude.” It then stated that “the conditions not only of lack of control but also the levels of resistance that very probably were present (in the Prison, caused) the unmeasured response of the state agents.” 

18.
 In the public hearing on this case, the State’s representative observed that “in the brief of the response to the application, the Peruvian State is already acknowledging those facts based on the evidence of the same and because as of the moment they occurred (…) they were subject to a wide diffusion in the media.” In the final written arguments, the State reiterated the acknowledgment of its partial responsibility “for the facts occurred between May 6 and 9, 1992.” It added that “the facts subject of the present process were part of the strategy of the government in office to face, violating human rights, the internal conflict.” Those expressions, quoted, are of the State, not the Court.

19. 
In all the cases –which are more numerous everyday—in which a State admits facts, it accepts claims, and acknowledges international responsibility, the Court has pointed out that this attitude, ethically and legally plausible, contributes to the strengthening of the human rights protection system and offers an important service to the administration of international justice. In this sense, the tribunal received and assessed the acknowledgment made by the State, in the terms exposed and confirmed by it.

21. 
In its request for interpretation, the State requested a ruling from the Court regarding the responsibility of non-state groups for the violation of human rights and crimes against humanity. Therefore, it invokes the “systematic, dynamic, and evolving nature of international human rights law.” Of course, this is not a matter of interpretation of the judgment on merits, in the strict sense, and that latter has not referred to this matter because it is not within the contentious jurisdiction exercised by the Court in hearing and solving the case of the Castro Castro Prison. Evidently, whoever incurs in crimes that imply a violation of human rights, must respond for its behavior and receive the corresponding punishments. In what refers to the case that occupies us, the matter in question is not that of the criminal responsibility of people who violated criminal law, but the definition of the body called upon to hear of these violations and apply the corresponding punishment.

22.
 On the other hand, the State itself suggested the analysis of this matter through an advisory opinion, since it expressly invokes Article 64 of the American Convention. This is the regulatory framework of advisory opinions, not of contentious cases. We are now before a matter presented, dealt with, and solved though a contentious procedure. The Court cannot modify the matters subject to its knowledge, the procedure through which it acts, and the nature of its decisions. The assertion –that was not made and that could be presented by the State or the Inter-American Commission, among other subjects with legal standing for it-- would be different with regard to the interpretation, in its case, of a treaty on human rights applicable to American countries. 

23. 
It is also necessary to take into account that the Court must limit itself to the facts invoked in the application presented by the Inter-American Commission. It is not authorized to include, motu proprio, other facts and carry out the examination of responsibilities different to those that may correspond to the respondent State. If it were to do so, it would vary the subjective and material scope of its jurisdiction, without a regulatory foundation to do so. With regard to all other aspects, the court’s jurisprudence has constantly reiterated that the only facts to which a case and the judgment may refer are those included in the application: the contentious jurisdiction has this object and this limitation.

24. 
I move on to another aspect of the request for interpretation, which also generates different opinions and that must be tended to by the Inter-American Court, as has occurred. I am referring to the petition to reconsider decisions included in the judgment whose interpretation is requested. The State expressed that it wants the modification of some aspects of the judgment and that with said purpose it presents the petition we are currently analyzing. In effect, it stated that “the cornerstone of our argument (…) seeks a change in the form of compliance of some of the operative paragraphs.” Now, the forms of compliance do not constitute agreements foreign to the judgment, but instead they are part of it. With regard to this matter, it is convenient to go back to the powers of the Inter-American Court, to the nature of the judgment issued by the latter, to the nature and scope of an argument of interpretation, and to the standard jurisprudence of the tribunal regarding each and every one of these matters.

25.
 The Inter-American Court does not have the power to modify its judgments, in response to objections presented by the parties. The Convention does not grant it this power, nor has it created the possibility that it reform its judgments through a proceeding that could be compared to a reconsideration, appeal, or annulment. If it did so, it would exceed its powers.  

26. 
What the Court can do with regard to the judgments issued and notified is interpret them upon request of the parties to the proceedings. This is a matter different to the objection of a judgment and its possible modification. However, interpreting does not imply alteration of the terms of the judgment. It does not imply the issuing of a new judgment, but simply the clarification or precision of the sense and scope of the decisions adopted, which remain final. The exercise of the power of interpretation assumes darkness or lack of precision in the text of a ruling, but not a step back in the examination of a matter that has already been analyzed and decided on, or withdrawal of the definitiveness that corresponds to a judgment on merits. 

27. 
In the present case it is not necessary that the Court develop greater explanations about the sense of the words used or the meaning of the decisions adopted, which are not obscure or imprecise, but instead clear and explicit. That is probably why the request for interpretation has mentioned the desire that the Court “change” –not only interpret—certain aspects of the judgment. In the end, the Court limited itself –as expressed—“to the nature and scope of the request for interpretation pursuant to the Inter-American system, which does not suppose a new presentation of facts or juridical considerations regarding the same, additional to those presented by the parties in the dispute on merits and analyzed by the Tribunal for the purposes of the corresponding Judgment.”

28. 
The Court has been asked to consider certain implications of some of the aspects of the judgment in what refers to the public acknowledgment of responsibility, the diffusion of the judgment, payment of compensations to several people, and the engraving of names on the monument known as “The eye that cries”.

29. 
During the international trial the State admitted facts it was charged with and accepted the international responsibility attributed to it. Now the matter is that said acknowledgment must transcend to the domestic realm, as is characteristic of the international human rights protection system. The Court has not specified who must make the acknowledgment, nor has it gone into details in what specific media, programs, and hours the parts of the judgment must be broadcasted. The general and special statements regarding these matters must be associated with the obtainment of the objective sought with these measures, linked to the current and future protection of human rights. There is, therefore, a connection of those with the purpose they seek to serve and with the reasonable manner in which it may be reached.  

30. 
As much can be said about the engraving of the names on a plaza or monument created for that purpose. When the Commission and the common intervener requested a measure of this nature, the State mentioned that “a monument (called the Eye that Cries) has already been erected in a public place of the capital in favor of all the victims of the conflict;” it is “a public place in the capital of the Republic that is the object of continuous acts of commemoration.” The Court took note of the express suggestion. Then clarifications were presented regarding the availability of that place. Considering these circumstances, the judgment of interpretation mentions the possibility that the names be included in a monument or in the name of a plaza within the territorial circumscription where “The Eye that Cries” is located. This reference refers to the site of the engraving of the names, not the measure itself.

31.
 In what refers to the manner in which payment of compensations must be made, the Court has followed the criterion adopted in its constant jurisprudence when amounts of money must be delivered to adults. It cannot express what it anticipates will happen, which would be speculations or conjectures, regarding the destination the individual beneficiaries of the compensation may give the amounts received. Of course these resources, as any others, must have a legal destination. The Inter-American Court lacks the authority and the instruments to supervise this destination and prevent the application of goods to illegal objectives. The supervising duties regarding the legitimacy of economic movements, in general, are within the realm of the State’s powers and possibilities, pursuant to its constitutional authorities and observing the corresponding guarantees.  

32. 
With regard to the existence of debts of the beneficiaries of the compensations with regard to third parties, whether they are people of public or private law, the decision of the Court does not exclude nor could it exclude the possibility, subject to domestic law, that creditors exercise the actions acknowledged to them by law, in the terms of the due process of law. The judgment does not deprive them of this right. What the Court seeks to avoid, as can be concluded from its jurisprudence –and of the specific ruling in the present case--, is the evasion of compliance of a compensatory decision through tax burdens that deprive the beneficiary of the compensation to which he is entitled.

33. 
I conclude my opinion with a comment on the request for a public hearing in these proceedings, which the majority of the members of the Court –among them myself—did not endorse. In this sense, it is necessary to take into account the grounds that justify the celebration of a public hearing for the effects of the interpretation of a judgment, not only in what refers to the present case, but in general terms, as a reference for the matter that is now analyzed.

34. 
The Court receives in public hearing, whenever necessary, the evidence provided by the parties to clarify a controversy and listens to the same directly. This is not the only way to know of the aspects of the case and gather elements for its adjudication. An important part of the jurisdictional proceedings is carried out in writing. Only the second part is developed with immediacy, publicity, and orally, always without detriment of the tribunal’s possibility to receive written petitions, evidentiary elements, and arguments. 

35.
 Throughout the previous years, the tribunal has considerably increased the number of matters tended to and solved, and of hearings during its regular sessions. To these they have added those held in extraordinary sessions, outside the Court’s headquarters, system that became rooted in those same years. Besides, the tribunal has established a new practice consisting in special hearings to know of the progress in the compliance of judgments. 

36. 
In synthesis, the holding of hearings characterizes the Court’s performance, even though it is not the only means used for compliance of its tasks. The option among the different procedural forms –in what refers to the written or oral substantiation—derives from the stipulations of the rules of procedures, of the general need to deal with and the conditions of each matter subject to examination. A double and ineludible rule is observed: need and appropriateness. On the contrary, it would be incurring in one of the two undesirable extremes: suppression or decrease of the hearings, on one hand, or an unnecessary multiplication of the same, on the other. It is important to mention that the majority –almost the totality—of the stages in which the Court hears of the merits of the controversy and of the possible reparations include the holding of hearings. The same does not occur with the stage for the interpretation of the judgment. Less than five hearings have been held in the last eighteen years, period during which the tribunal considered more than twenty-five requests. It was not necessary to hold them because the court had the necessary elements –as in the present case- to rule on the interpretation of the corresponding judgments. 

38. 
The public hearing gives the parties the possibility to offer the tribunal elements that will help them form an opinion for the effects of the decision it will adopt, when necessary. The idea is to make access to justice easier, allowing a public exposure of the damages caused and of the evidentiary and argumentative response of the counterparty. Of course, there is a great difference between an academic deliberation, which is a debate among all the participants, and a legal hearing, in which the debate occurs only between the parties, who hold a dialogue in order to convince the tribunal. In this hypothesis, the tribunal deliberately places itself outside of the debate and it conserves, with regard to the merits and the form –both important--, the attitude of impartiality that characterizes its performance and concurs to establish its consideration and respectability, without becoming a main character in the controversy. It would be completely inadequate for the tribunal or its members to debate with the parties at a hearing.

39. 
In this case there was a public hearing at an extraordinary session held in the city of Guatemala. There the Court heard what the parties wished to contribute and argue before the full Court. The contentious matter was presented with freedom and sufficiency in the conditions of maximum publicity and visibility that normally characterize extraordinary sessions. It is possible for differences to arise between the parties regarding how to express their corresponding positions, and even regarding the procedures that must be carried out by the Court, but none of the arguments avoided, differed, or altered the celebration of the hearing, carried out with absolute normality.

40. 
Having issued and notified the judgment, the parties had the possibility to request the interpretation of the same, pursuant to the rules applicable to this matter, this is, ask the tribunal –as I have stated supra—to clarify dark or ambiguous terms, throw light on phrases or words, or precise concepts, but not to modify the judgment itself. 

41.
 Having made the request for interpretation, the Court went on to examine the arguments and respond to the questions received. For this it considered the need and convenience of summoning a hearing, taking into account the characteristics of this procedural diligence, whose object is not to open a forum to reiterate positions widely expressed in previous diligences of the same nature; present new elements to solve matters of merits or reparation already decided on; listen to questions and offer responses, eventually very polemic, already given or unnecessary for the purposes of the trial; or establish the position of the tribunal or its members, in general or on specific matters, established in writing in the collegiate ruling or in the individual opinions.

42.
 What the Court should establish with the formality and objectivity characteristic of a tribunal, is the need to summon a hearing based on the lack of, insufficiency, or extreme complexity of the elements of judgment available for the sole and exclusive purpose of this stage: interpret the judgment. If this could not be carried out with the available elements, it would be necessary to hold the hearing, which in no case would seek to revise the aspects of merits and modify the judgment. If the interpretation could be made with said elements –both the judgment itself on merits as well as the arguments of the parties with regard to the interpretation—it would not be necessary to hold one. In this case the Court could decide considering their written contributions. Of course, I am referring to contributions regarding the sense of the text subject to interpretation, not about the merits of the case, already analyzed extensively, debated in detail, and clearly decided.

43.
 The majority of the Court adopted the decision to do without the hearing and decide on the requests for interpretation as it did so with the ruling to which I am enclosing this opinion. For this it took into account –and so it stated—“the arguments of the parties that refer to aspects of law and their characteristics, whose nature and scopes can be clearly concluded from the claims presented by those requesting the interpretation.” It is obvious that a hearing was not required to reiterate the arguments expressed in writing, encourage disputes regarding contentious matters tended to, or analyze the sense of words well defined pursuant to their ordinary meaning. 

44. 
As stated at the beginning of this text, my opinion is limited to expressing my own points of view and in no way do they question other opinions, and much less the general direction of the decisions of the Court. One and the other deserve the respect with which I have always expressed, publicly and privately, my coincidences and my discrepancies. Anything different would be inappropriate of a judge and would not correspond to the way in which I have invariably expressed my point of view. 

                                                                                           Sergio García Ramírez

                                                                                                       Judge

Pablo Saavedra Alessandri

  Secretary
