SEPARATE OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ IN RELATION TO THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS OF AUGUST 12, 2008, IN THE CASE OF HELIODORO-PORTUGAL (PANAMA) 

1. 
I concurred with the adoption of the judgment delivered in this case, which declared that the facts that were subject to the temporal and material jurisdiction of the Inter-American Court violated human rights. Nevertheless, I consider it pertinent to make some additional observations on the principal fact sub judice, the forced disappearance of Mr. Portugal. This is the fact to which the Court paid most attention, because another extremely serious fact – the deprivation of life by extrajudicial execution – was outside its jurisdiction ratione temporis, taking into account the date on which it probably occurred and the date on which the State accepted the Court’s compulsory jurisdiction.

2. 
The frequency and relevance of the cases of forced disappearance submitted to the Court’s consideration should be emphasized once again. The Court commenced the exercise of its contentious jurisdiction several decades ago by hearing such cases. At that time, the 1994 Inter-American Convention on Forced Disappearance of Persons did not exist (nor did the Inter-American Convention to Prevent and Punish Torture). Consequently, the Court had to elaborate its own concepts in this regard, which would pave the way to the subsequent thinking within the inter-American human rights system. The development of these concepts by the Court in unique decisions – particularly, the well-respected judgment in the Velásquez Rodríguez (Honduras) case – established the continuing (or continuous) nature of this violation, involving multiple offenses, and this has had significant consequences for the jurisdictional exercise.

3. 
In these pioneering decisions, widely-known and often cited in America and in Europe, the Court expressed its most energetic condemnation of the forced disappearances that State agents – organized by “high spheres of power” or acting on their own initiative – have used to repress groups or individuals they classify as enemies of the established order and, therefore, targets of extraordinarily serious acts and omissions. This is just one more example of a deplorable manifestation of certain concepts of public reaction against “enemies” selected by the political powers for intimidation and punishment.

4. 
In view of the fact that, nowadays, we have an inter-American instrument on forced disappearance (in contrast to before 1994), we can and must use the definition that this document provides. It includes the generally-recognized elements of this unlawful conduct. Let us recall the words of Article II: “For the purposes of this Convention, forced disappearance is considered to be the act of depriving a person or persons of his or their freedom, in whatever way, perpetrated by agents of the state or by persons or groups of persons acting with the authorization, support, or acquiescence of the State, followed by an absence of information or a refusal to acknowledge that deprivation of freedom or to give information on the whereabouts of that person, thereby impeding his or her recourse to the applicable legal remedies and procedural guarantees.”

5. 
I am not forgetting that this precept starts out by stating: “For the purposes of this Convention” (which was also directly applied by the Court in the case which occupies my attention at this time), and I will not take into account the possibility – which has not been referred to and examined – that there could be another concept of forced disappearance for different purposes than those of the 1994 Convention and, in brief, of the inter-American corpus juris in accordance with which the Court exercises its material jurisdiction. Evidently, I am not saying that it is impossible or undesirable to reformulate this definition. I am merely noting that, currently, the Inter-American Court’s examination of cases is based on it, and this is how the Court interprets the American Convention on Human Rights itself, when pertinent.

6. 
Based on the above, we must examine the elements of forced disappearance that appear in the 1994 Convention: (a) deprivation of liberty; in other words, violation of personal liberty as the nucleus or principal element of the unlawful conduct, conditio sine qua non for the other components to take effect; (b) irrelevance of the way in which this is perpetrated: whether unlawfully or arbitrarily (and even though the onset may be legal owing to the existence of a judicial arrest warrant or flagrante delicto); (c) by State agents or third parties whose conduct involves the State’s international responsibility (by act or omission), an issue that the Court has examined extensively; (d) subsequent absence of information on the deprivation of liberty; (e) in the same circumstances, refusal to acknowledge this deprivation; (f) in the same circumstances, refusal to provide information on the whereabouts of the person, and (g) result of these conducts (whether or not deliberate): impediment to the exercise of the legal remedies and pertinent procedural guarantees (to combat and end the violation, which is unacknowledged and about which no information is provided: violation of personal liberty). The offense of forced disappearance is summarized in this series of elements (with the alternatives they include), which provide the obligatory frame of reference for examining the matter, both in general and in specific cases.
7. 
The juridical nature of the violation that constitutes the central element of the offense examined in the context of these factual assumptions must be defined from a dual perspective: the conduct of the agents and its adverse effect on the human and juridical rights of the victim, and the implications of those acts in relation to those rights; that is, the identification of the juridical and human rights that have been violated. In other words: what are the violations inherent in forced disappearance? That is, the violations that are consubstantial with it, and inseparable or characteristic of it, because they are “intertwined” in this offense; the elements required by the definition itself, in the absence of which there would be no forced disappearance, even though there could be other acts that violate human rights. Since I have used the phrase “inherent in forced disappearance,” I should recall the academic acceptance of inherence “the union of things that are inseparable due to their nature, or that can only be separated mentally and by abstraction.”

8. 
Regarding the first question posed, the Court has always understood that forced disappearance is an act – or conduct or situation or circumstance – that is prolonged, uninterrupted, over time. While the conduct persists, the violation subsists, without ending its continuity. It is unique and constant. We have often resorted to concepts of criminal law, which provides the best description of the offense being examined. From this discipline, we obtain the definition of the offense, as regards the conduct of the agent and his impact on the consummation of the crime: the persistence of the acts that involve a specific type of result.

9. 
In the hypothesis of the instantaneous offense, the consummation occurs once, “with a single blow,” if you will allow me to use this expression. In the continuous crime (using a specific terminology), the unlawful conduct is fragmented over time: it begins and ceases, with unity of active and passive subjects and breaking the same norm. (It is not necessary to recall now why the different offenses that are committed under this heading have been grouped into one under the fiction that there is “one” continuous offense.) And, in the continuing or permanent offense, the unlawful conduct, the typical result, the violation of the norm persist, without interruption, for a greater or lesser time. This is precisely what happens in the hypothesis of unlawful deprivation of liberty, until the deprivation ceases. The same thing occurs in the case of abduction or kidnapping, which are aggravated forms of deprivation of liberty. And also in forced disappearance, a conduct of unmatched gravity and a crime against humanity, which also entails deprivation of liberty.

10. 
The second question posed corresponds to the human and juridical rights affected by forced disappearance. Clearly, I am not including here the “other” juridical and human rights that could be involved in the “circumstance” of a disappearance; as a result of this, and as a frequent – but not necessary – culmination of the disappearance perpetrated. These other human and juridical rights may be numerous – and usually are – and they also merit autonomous consideration and punishment, in their own terms. Those rights that are plainly affected by the disappearance, according to the description in the 1994 Inter-American instrument – by which I am abiding in this note – are liberty and access to justice (an expression that I use with a general scope to include different manifestations of judicial guarantees, due process and adequate defense).

11. 
These rights – liberty and access to justice – correspond to the essence of the disappearance. The respective violations are inherent in the act that we are examining. It is not possible to conceive forced disappearance without liberty and access to justice being necessarily and immediately harmed. This is what is referred to when it is said that disappearance entails a violation of various juridical and human rights; in other words, it entails multiple offenses. Obviously, the latter status of an unlawful conduct is established based on the characteristics of that conduct and on its real and concrete effect on juridical rights; not the inverse, sustaining first that the conduct entails multiple offenses and then examining it to know what juridical and human rights it harms.

12. 
The Court must obligatorily ask itself this question: when does a forced disappearance cease? Certain relevant issues depend on the reply, including the jurisdiction to examine the facts. I will not mention the commencement of a statute of limitations also, because it is generally accepted that this does not come into effect in hypotheses of extremely grave violations, such as disappearance. The answer may be found – and thus the Court considered it in the case sub judice – in Article III of the 1994 Convention. When deciding the domestic definition of the crime of disappearance, this precept stipulates that the crime thus defined “shall be deemed continuous (continuing in the terminology that I am using) or permanent as long as the fate or whereabouts of the victim has not been determined.” However, what do we refer to when we speak of determining the fate or whereabouts of the victim?
13. 
It could be understood that the disappearance ceases when this fate or whereabouts have been established by finding the disappeared person alive, or his corpse or his remains when he has been executed or died from other causes. In its judgment of November 29, 2006 in the La Cantuta (Peru) case, the Inter-American Court added an element to this convention-based indication, or rather, defined its scope – an alternative which should be pondered juridically – when it said that “while the whereabouts of [...] [disappeared] persons have not been determined, or their remains duly found and identified, the appropriate juridical treatment of [this situation] is that of forced disappearance of persons.” Hence, the Court refers to the identification of the remains as the point at which the forced disappearance ceases.

14. 
When adopting this criterion in the judgment in the Heliodoro-Portugal case, the Inter-American Court presumed – as have other jurisdictional instances – that the disappearance ceased at the time the remains were identified (despite the fact that this is an action accrediting a specific act in the past, not the execution or consummation of an unlawful conduct), rather than at the time of the real or probable death of the victim (even though, at that moment, deprivation of liberty gave way to death, because it does not seem reasonable to speak of the “deprivation of liberty of a person who is deceased” and thus to suppose that this deprivation is prolonged after death). By basing the cessation of the criminal act on the identification of the remains, and not on the loss of life, the Court established its competence ratione temporis. This matter will probably be taken up by those who study these issues.

15. 
Regarding the description of forced disappearance in the Convention and some jurisdictional rulings in this regard, it has been debated whether the deprivation of life (by arbitrary or extrajudicial execution) is inseparably linked to disappearance, to the point that it is inherent in this offense, and forms part of it, so that the jurisdictional examination of disappearance involves the examination of the deprivation of life, which would involve simultaneous violations of Article 4 and 7 of the American Convention and would possibly extend the competence ratione temporis corresponding to arbitrary deprivation of life.

16. 
Evidently, many cases of disappearance culminate in the extrajudicial execution of the victim. Nevertheless, it is perfectly possibly – logically and ontologically – to detach the death from the disappearance and recognize the particularity of each, which calls for a separate and objective treatment. This separation in no way signifies reducing the punishment or encouraging impunity, in the same way that this does not happen when the penal system recognizes the existence of different types of results that pave the way for the concurrence of crimes, not their merging. 

17. 
This is what the Court has understood in this judgment, which denies its jurisdiction ratione temporis to examine the death of the victim and asserts this jurisdiction to examine the forced disappearance based on the abovementioned reasons. The Court noted and strongly condemned the fact that Mr. Portugal was arbitrarily deprived of his life, even though it was unable to declare this in the judgment, by applying Article 4 and emitting the corresponding formal condemnation, because, in the instant case, the Court did not have the authority to rule on this point. It would be erroneous to consider that the Court’s conclusion, which is in keeping with the provisions that governs its actions, produces impunity. Although this impunity has been suggested, it does not arise from the Court’s judgment, but from the date of acceptance of the Court’s jurisdiction; that is, from an act that is external to the decisions of the international jurisdiction.

18. 
Having established the foregoing, I leave to the future interpreter to reflect on the treatment that could be given to the facts relating to the mental integrity of the victim (Article 5(1) of the American Convention). Obviously, the deprivation of liberty can be differentiated from the violation of integrity, but it is also reasonable to suppose that the suffering of the victim of forced disappearance is maintained continuously (or of a continuing nature) while this extremely serious situation persists, with all the dangers, terror and stress that this implies. In this case, it would be possible to contemplate the existence of violations of Articles 5 and 7 of the American Convention, while maintaining the conceptual separation between deprivation of liberty and the effect on integrity.

19. 
In the judgment to which this opinion is attached, the Inter-American Court noted the State’s obligation to adapt its domestic laws to the provisions of the American Convention, in order to prevent and punish conducts that violate those juridical rights, a duty that results from the respect and guarantee obligation contained in the said instrument. The Court also observed that the State’s obligation to define forced disappearance as a crime arises from the explicit mandate of the 1994 Inter-American Convention on Forced Disappearance of Persons. It is pertinent – insofar as a convention-based obligation is claimed – that the State legislator adopt the definition of forced disappearance provided by international human rights law (and also that of torture, if applicable) to avoid disparities between the international provision, which is binding for the State, and the domestic definition of the crime. It is evidently possible for the latter to be expressed in more comprehensive terms than the former in order to favor the protection of human rights, but not that this protection is reduced by domestic definitions of crimes that contradict or do not correspond to the international definitions.

Sergio García Ramírez,

Judge

