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SEPARATE OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ ON THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS IN THE CASE OF KAWAS-FERNÁNDEZ V. HONDURAS, OF APRIL 3, 2009

1. In the judgment rendered in the Case of Kawas-Fernández v. Honduras by the Inter-American Court of Human Rights on April 3, 2009, the Court held that there was a violation of Article 4 (Right to life) in connection with Article 1(1) of the American Convention on Human Rights. I agree on such finding, which was made unanimously, and add my opinion explaining my own reasoning which, as I said, is concurrent with that of my colleagues as to the fundamental finding made in the Judgment.

2. To me, it is clear that the State failed to comply with its duty to investigate the facts surrounding the deprivation of the victim’s life. Solid evidence has established the mistakes, misplacements, delays and insufficiencies in the investigation, which evidences the violation of the State’s duty of guarantee, in the terms of the judgments of the Inter-American Court. Hence the violation of Articles 4 and 1(1) of the Pact of San José. 

EVIDENCE AND JUDGMENT

3. That said, I find that some considerations regarding the evidence, which is a key subject in the proceedings and a topic of constant occupation for the Inter-American Court, are in order. Essentially, the trial is an evidentiary exercise that will lead – based on solid grounds – to the Court’s decision. 

4. It is my view that a judge hearing and determining a case involving human rights violations must use utmost care in the analysis of the available evidence to establish the existence of certain conduct by action or omission (attributable to State agents or third parties whose behavior is attributable to the State) and the link between the conduct and the result that entails a human rights violation. It is based on such evidence that the adjudication will be made.

5. I agree that, considering its jurisdiction ratione materiae and its human rights protection mission, the Inter-American Court should not mechanically adopt the criteria for the admission and assessing of evidence which prevail in the domestic legal system. Indeed, it is not entrusted with a criminal function and it may and usually does more freely accept and analyze that evidence which is offered to it or which it orders on its own initiative.

6. However, the above does not mean that the Court actually tones down or reduces the evidentiary requirements which, along with the relevant logical and legal reasoning, will provide the foundation for the findings on the facts constituting violations of fundamental rights, the international responsibility of the State and the legal consequences stemming from both. The Court itself – a court of Law – constantly refers to the rules of sound judgment that guide its evidentiary assessments. 

7. My experience on this subject is no different from that of any other judge facing the heavy responsibility of analyzing facts which are not always apparent and sufficiently established via conclusive evidence, and making serious findings based on the properly assessed available evidence. The judge will thus find it necessary to address the doubts, which will naturally arise in the course of the examination. The solution to these dilemmas lies with the evidence: it is only through the evidence that such doubt is quelled. 

8. By evidence, I naturally mean means of conviction - I deliberately use this word: conviction – sufficient to persuade the judge passing a judgment of conviction: “sufficient evidence.” I am not talking about a criminal conviction; just conviction that is explained by the – “convincing” – verification of certain unlawful facts, which are the result of the – also verified – actions of a given agent. Obviously enough, I do not expect all the facts at issue in a case to be established through official, unquestionable documents and univocal and reliable testimony, or irrefutable expert opinions. Doing so would be childish. I accept the possibility and efficacy of indirect means of evidence, provided, however, that they overcome the – often imprecise and elusive – line separating sufficient evidence from those data which, by themselves, do not possess this essential quality. 

9. Naturally, conviction is a strictly personal matter. I acknowledge the fact that each person may arrive at their own conclusions with full intellectual probity and a completely clean conscience, and that these deserve as much respect and consideration as is afforded to contrary conclusions. A difference of opinion does not entail reproach, as noted in all of my separate opinions.
 Other than that, I have already said that I agree that there was a violation of Articles 4 and 1(1) of the Convention. The insufficiency of the evidence concerning a given point in the alleged facts is precisely that: insufficiency. It is not - not even by a long shot – a clearing of the allegations. It has not been so in the instant case.

PRESERVATION OF THE ENVIRONMENT

10. The Inter-American Court has categorically and constantly highlighted the special duty of the State when it comes to human rights defenders. Such persons are, just like the State itself – and so I have repeatedly noted – central players in the Inter-American Human Rights Systems, the operation of which is largely dependent on the progress made in such protection in the countries of the Americas and the expansion of the human rights culture. 

11. I must further note that the violation of the duty of guarantee in this case – in which the right to life was violated – runs counter to the general protection of those who devote their life and work to the preservation of the environment, a service that reaches well beyond the individual right of one or a few persons: it concerns and affects us all. Such devotion has now become evident, since the victim was a recognized environmentalist who had faced opposition and adversity because of her being such. 

12. Any actions and omissions that directly affect those who act in this context also intimidate others who are engaged in similar activities. Therefore, they create individual and social discouragement, causing serious damage to the community as a whole. The position of the Court on this subject is, moreover, in line with the repeated requirement that special protection be provided to persons engaged in the defense of human rights. Preservation of the environment, the integrity of which is a right of all, gravitates in that direction and calls for protection.

REASONABLE TIME

13. On the other hand, I would like to address the repetition, in this Judgment, of something which has meant a step forward in the Inter-American Court’s case law. I am talking about the inclusion (as seen in paragraph 112) of a piece of information for the analysis regarding the reasonable time period: the “the impairment to the legal situation of the person involved in the proceedings,” an element which was previously included in the judgment rendered in the Case of Valle-Jaramillo et al. v Colombia (para. 155).

14. In its analysis, the Court has often addressed the “reasonable time” to comply with an obligation or ensure the protection of a right. For such purpose, it has resorted to certain elements taken from the case law of the European Court, namely: the complexity of the matter, the procedural activity of the interested party, and the conduct of the judicial authorities. The reasonable nature of the time elapsed, i.e. the reasonableness of the time period in question, has been evaluated in the light of such factors or references. 

15. In the judgments rendered in the cases of Valle-Jaramillo and Kawas-Fernández we can find – alongside the aforementioned data – the assessment of the weight or influence of the lapse of time on the legal situation of the person involved in the proceedings (or in a procedure, generally speaking) the duration of which gives rise to the discussion we are now dealing with. It is evident that the key lies not in adding “conditions” or “requirements” to the assessment of the time period but in calling the tribunal’s attention to other data that may contribute to a better analysis of the matter. 

16. In the judgment rendered in the Case of Valle-Jaramillo, the Court reiterated “that three elements must be taken into account in order to determine whether the time is reasonable: a) the complexity of the matter, b) the procedural activity of the interested party, and c) the conduct of the judicial authorities;” and then added: “In addition, the Court finds it pertinent to clarify that, in this analysis of reasonableness, the adverse effect of the duration of the proceedings on the judicial situation of the person involved in it must be taken into account; bearing in mind, among other elements, the matter in dispute. If the passage of time has a relevant impact on the judicial situation of the individual, the proceedings should be carried out more promptly so that the case is decided as soon as possible” (para. 155) (emphasis added).

17. Clearly, however, in certain cases no in-depth analysis of the fourth element will be necessary, just like in other cases it was and is not necessary to analyze each of the three remaining elements. The matters submitted to the Court’s decision are presented and adjudicated based on their own characteristics. It is those characteristics which will point the court in the direction of a more exhaustive or less detailed examination of each of the points of reference contributed by the European case law, as well as of the one recently added by the Inter-American decisions.

18. It is, in my view, plausible that the Court has made progress in the examination of this subject, as per its own experience and reasoning, thereby expanding the framework contributed by the European case law. The new inclusion does not impair or darken; on the contrary, it improves and favors the analysis of judiciable cases and the adoption of relevant definitions. The Inter-American Court has come a long way in the enrichment of international case law, sometimes overcoming obstacles and dispelling reluctances, and it will certainly walk a long way in the future as well.

19. I cannot fail to mention the fact that, in certain separate opinions, I have for some time now dealt with this “fourth element” of assessment, and I will also approvingly make reference to certain legal authors who have addressed the same subject. So is expressly noted, for instance, by judge Cecilia Medina-Quiroga when analyzing the reasonable time period (cf. La Convención Americana: teoría y jurispudencia. Vida, integridad personal, libertad personal, debido proceso y recurso judicial (Universidad de Chile, Facultad de Derecho, Centro de Derechos Humanos, San José, C.R., 2003, p. 311). 

20. As far as my opinion goes, I will point out that in my separate opinion on the judgment rendered in the Case of López-Alvarez v Honduras, of February 1, 2006 – which I addressed in my opinion in the Case of Valle-Jaramillo – I tried to characterize the nature and scope of the elements of the reasonable time period as taken from the European case law, and noted the convenience of “expand[ing] the analysis of the reasonable time and examin[ing] the possibility of incorporating other elements that merited analysis into this concept – in order to assess respect for or failure to respect due process.” 

21. I maintained as follows: “It seems possible that the complexity of the matter that motivates the process, the behavior of the interested party – in this case, the defendant – and the acts of the authority may not be enough to provide a convincing conclusion of the undue delay, that violates or puts the judicial rights of the subject in grave danger. Thus the appropriateness, in my opinion, of exploring other elements that complement, but do not substitute them, for the determination of a fact - the violation of the reasonable time - for which there are no quantitative universally-applicable boundaries.” 

22. Then I mentioned “a possible fourth element to be considered in estimating reasonable time,” what I called the ‘actual impairment of an individual’s rights and obligations caused by the proceedings – that is, his judicial situation.’ “It is possible that the latter could have little relevance on this situation; if this is not so, that is, if the relevance increases, until it is intense, it would be necessary, for the sake of justice and security, both seriously threatened, that the process be more diligent so that the subject’s situation, which has begun to seriously affect his life, may be decided in a short time – ‘reasonable time’. The impairment must be real, not simply possible or probable, eventual or remote.” 

23. “At times, when weighing harm, the time elapsed is irrelevant; in others, it is very detrimental to the victim. Consequently, the other elements used to assess reasonableness – complexity of the matter and conduct of authorities and private individuals – should also be examined in light of the prejudice that is being caused to the victim. Time does not elapse equally for everyone, and the elements usually taken into consideration to establish the reasonableness of time do not affect everyone in the same way (…)” I again addressed this subject in my opinions on the judgments rendered in the cases of Sawhoyamaxa v Paraguay, of March 28, 2006, and Ituango Massacres v Colombia, of July 1, 2006. 

24. Then, just like I am doing here, I stressed that: “it is not my purpose to replace the elements of traditional legal doctrine and concentrate all the consequences of measuring reasonable time on the harm caused; on no account. Nor have I suggested that a lack of appreciable harm legitimates the passage of time, whatsoever the length, and absolves the State of responsibility as regards due process; on no account. I am merely suggesting the pertinence of looking at the traditional elements of measurement also – and only, also – from the optic or the perspective of the actual harm that the passage of time causes to the victim. This constitutes an additional factor in the assessment, which should be combined with the other factors considered to measure the reasonableness of the elapsed time.
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