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CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ

IN RELATION TO THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS IN THE CASE OF ANZUALDO CASTRO V. PERU
OF SEPTEMBER 22, 2009

1. The Inter-American Court has made an excellent development of case-law in a particularly relevant subject for human rights, frequented on multiple occasions: the forced disappearance of persons, as referred to in the Judgment in the case of Anzualdo Castro, issued on September 22, 2009, to which I attach this opinion. It is a violation – or a set of violations, combined in only one legal precept- receiver of particularly horrible facts, which had been widely condemned by the Inter-American jurisdiction, constantly and unanimously. 

2. The Judgment in Anzualdo Castro and my personal opinion come on top of this tendency to condemn without exception. Forced disappearances correspond to a practice that has been common under strong authoritarian regimes established beyond the strict limits that marked the democratic criminal system in the Rule of Law. This is related, though closely related, to the criminal Law of the enemy, who creates a body of law to punish, using special provisions, the opponents (the “non-citizens”). The disappearance and other expressions of the same nature react in disregard of the Law, in an automatic and brutal form: they do not judge, they eliminate. 

3. The forced disappearance constitutes - together with extra-legal executions, torture, massacres and systematic alterations of due process- the more characteristic expression of an overwhelming and defiant authoritarianism that seems to be in retreat. However, it always lies ahead of us, waiting for the mistakes or fatigue of the Rule of Law to recover territories from which it has retreated.

4. The issue of forced disappearance has been present in the first cases brought to this Court's attention and it continued appearing in other cases, like a constant pain. Reference is made to such issue in some reservations to the American Convention or certain restrictions to the subject-matter jurisdiction of the Tribunal, imposed upon the signing of it or acknowledgment of its advisory jurisdiction, limits that the tribunal itself has examined on previous occasions. The same issue appears, certainly, among the topics that have been subjects of reflection and controversies within the realm of the international criminal law, finally contemplated in the Rome Statute and the corresponding elements of crime.

5. Today, our regional corpus juris is compiled in a convention on this subject and the world system has created a treaty of the same nature- after such convention- that reflects the universal condemnation and establishes its terms. The Inter-American Convention on Forced Disappearance of Persons contains, among other provisions, a description of the forced disappearance and confers upon the Court subject-matter jurisdiction to hear violations of these provisions – and legal interests embodied in such provisions- which make up such treaty. This description informs on the composition of the criminal definitions, the inclusion of which is binding on the States Parties to such Convention, according to what the Court has mentioned, contributing in this way to the fulfillment of the domestic bodies of law under the standards provided for in international documents. In this and in other judgments, the Court itself has urged the adoption, as elements of crime, of the description of disappearance contained in binding international treaties.

6. The evolution of the subject-matter jurisdiction of the Inter-American Court – expansive jurisdiction that constitutes a valid data about the growing judicial oversight of human rights- already comprises, apart from the American Convention, in what it refers to, other treaties: Protocol of San Salvador (in a very restricted way, which deserves a profound review); Inter-American Convention to Prevent and Punish Torture; Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, Belém do Pará (that the Court applied, for the first time, in the groundbreaking Judgment delivered in the case of Castro-Castro Prison, in which I included the explanation about the jurisdiction in the opinion related to such decision) and Inter-American Convention on Forced Disappearance of Persons. 

7. I trust that the future brings other situations of adjudicatory jurisdiction of the Court, not only in relation to treaties or protocols in force, but by the way of new and desirable development of human rights Law, which should include certain issues frequently dealt with, under the form of special conventions. Some of them are already embodied by global rules and all of them relate to matters or groups of people whose best protection probably requires specific treaties, given their characteristics within the American region: indigenous people, minors, migrants, due process, adults, individuals deprived of liberty, relevant behaviors from the view point of bioethics, among others. 

8. The members of the Inter-American Court who participated in the delivery of the first judgments in adjudicatory cases - a generation of judges who deserve the greatest appreciation; I have always expressed this and I now repeat it- played an important role in the judicial oversight of human rights when they analyzed, without any conventions on this matter, the characteristics of forced disappearance. This is what happened in the case of Velásquez Rodríguez who is still taken into account by those who study and apply the International Law on Human Rights. It was then- and it still is, due to its remarkable importance and the great reception it had in jurisprudence and doctrine- a unique ruling that honor those who sign it and rests on the foundation of outstanding case-law developed by the Inter-American Court.

9. In that early judgment, the Court asserted, among other concepts, two main elements of the forced disappearance, namely: its continuous or permanent character (in the way of similar crimes, examined under the Peruvian theory and legislation) and its multiple-offensive nature: violation of several human rights, This perception of the Tribunal coincides, certainly, with the descriptions contained in the treaties to which I previously referred. It is around such perception that the subsequent case-law of the Inter-American Court – with interested expressions- has been developed, which derives, so far, in the judgment in Anzualdo Castro. 

10. When agreeing with my colleagues in the delivery of the judgment in the case of Anzualdo Castro, I had to reflect on certain aspects of the complex precept of forced disappearance and make myself some questions, to which I answered, to myself, in the same way the judgment did. However, the path has been difficult. Some of the questions still exist. I would like to present them again, as I did in the past, without setting aside, for that reason, the provisional answers – or final perhaps, for the Court and for me, who also sign the judgment- that exist in the foundation and development of this important judicial decision. Maybe, I have to envy- it is just an expression, of course- those who never doubt and are able to present their ideas as from absolute certainties. I doubt. The doubt is usually resolved with a reference that tips the scale: pro persona, in the double sense of the benefit of a victim of a specific violation and the development of the general protection of human beings. Pro persona, of course, with a reasonable basis. Otherwise, there would be mere impulse, subjectivity, and perhaps arbitrariness.

11. That the forced disappearance constitutes a continuous or permanent violation of several rights – and it would be the same if it dealt with only one right or liberty – does not seem to generate, at the moment, further controversies. If we follow the doctrine of the continuous crime (taking into account the healthy practice, required by the reason, of observing the whole historical and current Law at the time of solving particular cases and we do not intend unveiling law and concepts in each judgment we sign) we will come to the conclusion that the violence of a legal interest covered by a right or a freedom continues in time as long as the criminal conduct of such violation exists (in other words, so long as the described behavior continues in time). It is not about that the consequence or effect of such behavior still exists- obvious existence, as noted in the case of murder- but that this behavior continues in time without interruption so that it keeps such violation alive, valid, and present. 

12. There is no doubt either, at the present, about the autonomy of the precept of disappearance, once the various concurrent elements that make it up are present (hence, deprivation of liberty, refusal to acknowledge it and to disclose the whereabouts of the victim). These elements entail an infringement of specific rights, which involve the general harm by which the disappearance is characterized. This is the way in which, together with several elements, the concept and description of the forced disappearance, under the terms of the conventions describing it, are formed. Certainly, there may be other violations also autonomous that generate a set of violations committed by one or several acts, without loosing the relevance that they naturally entail and merge into one. 

13. Instead, it does not seem to be so established, and it is certainly not, the determination of the content that we give to the expressions multiple violation, plural violation, pluri-offensive fact and other similar terms. What rights does this precept affect? Which are the concepts of violation that the forced disappearance entails? Do we have to add definitions of violation, in spite of the descriptions contained in an international convention – that we are applying- and that are inherent to the nature of the facts under study and classification? Has the interpreter a kind of freedom of "imagination" to include or exclude elements discretionally, appealing to the needs of prevention and punishment that may be dealt with, perfectly, without sacrificing the rule and logic and that may go beyond the nature of the facts?

14. In order to answer to these questions, I believe it is essential to accept a rule and to dismiss the temptation. The rule that I accept is the following: the rights violated by certain facts described in the set of human rights rules are precisely those contained in such description, not others, so long as this is not modified. It seems patently obvious. Perhaps it is. But it cannot be spontaneously and easily admitted, or its consequences accepted, for that reason. The temptation that needs to be dismissed is that: to combine in the precept all the rights, all the liberties that we may have with certain effort of our imagination, skill or will, under the belief that suffice it to say that there is a violation of right in order for such violation to exist or that such combination implies more condemnation and better prevention, and that for this reason, it frees the interpreter from restricting to the nature and limits of the precept it applies. 

15. The forced disappearance affects the liberty of the victim and the possibility of having access to justice. These are the main, remarkably rights that the disappearance violates. The descriptions contained in the international treaties follow that direction, in a precise and clear manner. If we were- but we are not, though the analogy helps- establishing the classification of crimes committed by means of a certain fact that affects legal interests subjected to criminal protection, we surely would conclude that there are crimes against liberty and crimes against justice (under the expressions that may correspond according to the technique used to classify by the respective codes). We could also say, going beyond the precise regulatory description of the facts, that the disappearance entails an infringement of the mental integrity of the victim, given that it causes to the victim- we have to presume it, but it is perfectly reasonable to assume- anguish, pain, fear, suffering, which are the relevant features of the violation of the mental integrity. This conclusion does not go beyond the facts of the disappearance, but naturally derives from them. 

16. Up to here what is evident, and perhaps very evident, to put forward, with soundness and competence, the most firm condemnation and the most efficient prevention and prosecution of forced disappearance. I would use another reference, just by way of example: The condemnation that we address against abduction (and I highlight- do not misinterpret- that it is no way my intention to dissolve the disappearance in the abduction: both precepts have been differentiated for a while, distinction that I emphasize) and the direct and effective fight that the State must start against such serious criminal behavior, do not require us to say, in addition, that the abduction is simultaneously murder, though eventually it may end in that, in which case there will be concurrence of offenses.

17. In the foregoing paragraph I have mentioned elements that are interesting for some of the questions I made on occasion of forced disappearance. Obviously, the disappearance, which places the individual outside any possibility of continue living in the same conditions he or she was doing it, hinders the exercise- not the entitlement, which is different- of several rights and liberties. For example, the disappeared person can no longer participate in public demonstrations; freely express his or her thought in the media or even, in closed places; move from one place to another; receive the benefits of special measures acknowledged for children and adolescents; get married; administer and enjoy his or her property, among others. Could we infer- I insist: it is a question- that the plural violation of rights, such as the disappearance is, necessarily includes (and we should so declare) violations of the right to expression, freedom of movement, family, property, that the disappeared individual is not able to exercise precisely in light of his or her deprivation of liberty and access to justice? 

18. These questions in relation to the violated rights due to the disappearance (which have still not been extended to expression, movement, special protective measures, property, and marriage and so on, but that could be cast on these, using the same logic) lead to think about the right to protection of life. It is noticeable that many cases of disappearance end in deprivation of life (and in this way the abduction ends, continuous crime and the murder appears, instantaneous crime) in the same way that many abductions end in the murder of the victim, which in turn, turns into the injured party of the murder: two conducts, two periods of time, two crimes (though some national texts mention abduction or rape "resulting" in murder, forgetting that the result of abduction is abduction - it is its nature-, the result of rape is rape and the result of murder is murder).

19. It seems evident that the forced disappearance ceases when the disappeared person is found or when the disappearance ends with the deprivation of life. The arbitrary deprivation of liberty and the deprivation of life cannot coexist, that is to say, exist simultaneously. Of course, the fact that the disappeared person is found or dies does not erase such violation. In the second situation- arbitrary deprivation of life- there is a new violation that is added to the previous one: there will be violation of the right to liberty and violation of the right to life, but no aggravated violation - due to the death of the victim- of liberty. If a court assumes that the missing person has died (taking into account the pattern of behavior of the repressive State or the time elapsed between the disappearance and the judicial analysis of this fact) and therefore, such assumption produces full legal effects, the court would be, strictly speaking, sustaining that the disappearance has ended and instead, another situation and another violation have arisen: arbitrary deprivation of life. Then, the court would enter into the analysis of both violations, successive, and the consequences thereof. 

20. The issue seems to have been solved – I do not know if for ever or for the moment- in favor of the idea that the forced disappearance entails an infringement of the right to protection of life taking into account that such disappearance may lead to death. This point of view puts the idea of risk in the center of the scene. In order to assume that death is the ultimate data of the disappearance, the analyst notes, as I said a pattern followed in many cases of disappearance, the context in which this occurs and the possibility of assuming, in time, that the individual deprived of liberty has finally lost his or her life. Therefore, an uncertain fact, not proven but probable, is added to the unequivocal precept of disappearance: the risk of violation of another legal interest, though this violation has still not been committed (and not even tried, perhaps). 

21. In line with these considerations, it can be mentioned that the State responsible for the disappearance has violated the duty to ensure the right to life. This obligation implies the adoption – what has not happened- of all the measures necessary to protect such right and avoid putting it at risk. Under the same or very similar reasoning, can we bring up other violations, very different and distant, bearing in mind that the facts prove, in the case of the missing person, that the State has neither taken the necessary measures to ensure the individual the exercise of such other rights to which I referred, including but not limited to, in the previous paragraphs?

22. The judgment to which this opinion refers introduces a relevant novelty. In fact, it considers that the forced disappearance violates the right to juridical personality, embodied in chapter 3 of the American Convention. This statement of the judgment also entails questions that I mention herein. Upon considering that there is violation of this precept (not in the specific case and for the circumstances of the case, which may be sufficient to prove that other violation, but in any hypothesis of forced disappearance, per se), the Court agrees with the approach that have put forward, for quite some time, some parties to the cases before the Inter-American system.

23. In order to assess whether there is a violation of Article 3, it is essential to observe the current descriptions on forced disappearance: do they include the violation of the right to juridical personality? It is then crucial to establish the situation in which such violation would occur, that is to say, to establish what the juridical personality is, in the first place, and what said right to personality implies, in the second place. The first question has an easy and safe answer: Nor the United States Convention or the Inter-American Convention in this field contains reference to the right to juridical personality when they describe, impliedly or expressly, the precept of forced disappearance. Until the delivery of the Judgment to which this opinion is attached, the case-law of the Inter-American Court has neither contemplated it. Rather, it had considered that the disappearance did not imply an infringement of said right.

24. Since there is no clear and direct reference to such matter in the conventions and the precedents established by the Inter-American Tribunal, it is vital to examine whether the disappearance includes, based on its own nature, the violation of the right mentioned herein. This is what the Court has done, not without also contemplating some statements about the violation of the juridical personality, made by other considerable sources.

25. Nevertheless, in order to ensure that such violation exists, considering the nature of the forced disappearance, it is necessary to define, as I said before, what is the right to juridical personality. It has been generally understood- as the Inter-American Court has deemed- that the juridical personality implies the capacity of the individual to be entitled to legal rights and obligations. That being the case, the recognition of juridical personality implies the affirmation that an individual has said capacity. The right to recognition entails the possibility of demanding the recognition of the capacity to be entitled to rights and obligations. 

26. We are, then, before a right of enormous relevance. The State could not deprive a human being from the capacity to acquire rights, though it could certainly establish legal methods to exercise such rights. But this is a different thing. The capacity to exercise rights, in conjunction with considerations related to age, mental health and other factual information with legal effects, does not affect, in itself, the entitlement to rights. It is also a different thing- an issue of fact, not of law- the creation of obstacles, material disturbance, and arbitrary denial of the State as to the exercise of rights. 

27. If this is like that- I use a conditional form: “if it is”-, the forced disappearance, a fact attributable to the State, does not seem to necessarily involve a denial or disregard for the entitlement to rights, like there would be if an individual was to be considered "a thing", and not "an individual" (which occurs in cases of slavery, for example) or if the personality of a social aggregate would be explicitly denied (as with the case of indigenous groups, examined by the Inter-American Court), with the resulting violation of individual rights that may find its source, framework and protection in the collective rights of a group to which the personality is denied. 

28. The Judgment delivered in the case of Anzualdo Castro, which causes many questions, has set out the clarification of the issue under certain concepts that are the basis, according to the decision itself, for the thesis by which there is a violation of Article 3. I am not referring to mere statements taken from recognized sources, but to the arguments with which the tribunal analyzes the recognition or disregard of the juridical personality. It considers that this connection between forced disappearance and the violation of Article 3 of the American Convention constitutes a piece of information about the evolution of the international law on human rights and it analyzes the disregard of the juridical personality by reference to the possibility/impossibility of exercising rights. 

29. In this aspect, the Judgment of the case of Anzualdo Castro deems that the disappeared individual is placed outside the legal framework, given this situation. He is in a kind of legal uncertainty, a limbo, a vacuum, outside the protection of the law. He is deprived of having access to justice, of the recourses that justice provides to him, as well as the protection (which is true, as we have seen, and it is established in international treaties). 

30. The Judgment goes, then, on the description of situations of fact and the narration of infinite and evident obstacles that are contrary to the exercise of the victim's rights. At some moment, it indicates, though it does not insist, that it is denied to the individual the capacity of being entitled to rights, it is eliminated or cancelled by an act attributable to the State. However, the main argument points to the impossibility of exercise rights. This does not derive from a disregard de jure, but from a disturbance de facto.
31. Are we talking, then, of the disregard of the juridical personality, with all that it entails or are we referring to an extreme and very serious impediment to the exercise of rights, which indisputably exists in the forced disappearance? If it is the last option, then what it is being violated is the exercise of rights whose entitlement- token of the juridical personality- remains with the existence of the person that has disappeared, but not died. Therefore the juridical personality subsists.

32. It is worth remembering that Civil Law has developed certain precepts addressed to ensure the existence of rights of he who disappears (precepts historically developed, certainly, by events different to the ones that determine the forced disappearance that violates the right to freedom and access to justice), like the declaration of absence and, to an extent, the presumption of death. Hence, the person declared to be absent is not deprived of all the rights – that is, his juridical personality is not disregarded-, but it is therefore noticeable his or her impossibility to exercise rights he or she is entitled to and does not lose, and certain individual is appointed to exercise or preserve them while the absent person returns. In sum, his juridical personality continues. I emphasize that I am not strictly comparing the absence under the terms of Civil Law to the forced disappearance under the terms of Criminal Law and International Law on human rights, but invoking information of such disappearance that allow to note the difference between the capacity to be entitled to and the capacity to exercise, precisely in a situation that is marked by the absence/disappearance of the holder of rights.

33. Perhaps, I could resort to another example. When a State agent seriously injures a person, entirely depriving such individual from the capacity to reason and even, the capacity for consciousness, it generates a situation that prevents the victim, totally and absolutely, from exercising any right. It constitutes, of course, a violation of the right to humane integrity. Should we also sustain that there is a violation of the right to juridical personality because the victim is, in fact, in a kind of limbo or vacuum? It will be said, of course, that other people could exercise some rights of the injured party, acting on his or her behalf. This could happen in the case of the disappeared person.

34. Maybe the analysis of the elements that make up the forced disappearance is not finished. There are areas pending a careful evaluation. The existence of several and different arguments, which are good arguments in the end, coupled with the consideration pro persona to which I referred before, can tip the balance that explains an opinion. However, this path has been difficult. An edge and a razor strictly legal that do not modify the rejection and the condemnation- proven on multiple occasions- against forced disappearance, which constitute a flagrant violation of the human dignity, as the Court has held and we, the members, had repeated. It must be condemned, pursued and punished without pause or concession. 
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