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CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ IN THE 

JUDGMENT ON REPARATIONS IN THE BÁMACA VELÁSQUEZ CASE

1. 
Restitutio in integrum
In the section setting forth the legal grounds on which it is based (para. 39), the judgment referred to in this opinion indicates once again that, “whenever possible, the reparation of the harm caused by the violation of an international obligation requires full restitution (restitutio in integrum), which consists in re-establishment of the previous situation”. 

In this respect, it should be recalled that, for a long time, international jurisprudence and doctrine have understood that restitutio in integrum is the perfect form of reparation and that only when this restitutio is not viable, should other measures of reparation be ordered.  The Inter-American Court has repeatedly followed this course in many decisions.  I consider it advisable to abandon references to restitutio once and for all; although it may be an ideal target for reparations, it does not correspond to a truly attainable goal.  Thus, in my opinion, there is no sense insisting that “the reparation requires full restitution, if possible.”

Restitutio in integrum signifies, strictu sensu – and this is also its literal meaning – restitution of matters to how they were before the unlawful conduct occurred and the legal rights of certain persons were affected. This is what is said and meant when speaking of “full restitution”, which is not merely simple restitution, which is inevitably partial and relative.  Full restitution – which implies full return – is conceptually and materially impossible.

When there is a concern that a crime or an unlawful act will be committed, preventive measures should be taken to avert harm or eliminate danger.  However, the crime or unlawful act – whether it is committed or remains at some point of the implementation process – implies an irreversible alteration that no restitutio can ignore or suppress.  This is clearly seen should a person die, but it also occurs in others circumstances; thus, in the case of deprivation of freedom, this is usually referred to as an eminently reparable measure.  In such a case, it is feasible to give the individual back his enjoyment of freedom, but not to return his lost freedom or, in other words, allow him to return to a time before the moment in which the loss occurred.  To do this would be much more than legal remedy: it would be a miracle.  The same can be said of the deterioration of a person’s health, which can be cured, or of the destruction of an object, which can be substituted.

When all is said and done, restitutio only represents a reference point, an ideal target, in both meanings of the word: an idea and an unattainable goal.  The intention – or rather, the only possible objective – is not so much to integrally restore the situation that existed before the violation – modified forever in time, space, characteristics, absolute continuity – but to establish a new situation that is as similar as possible to the preceding one.  It is to that end that elements of reparation, compensation, satisfaction, retribution, freedom, complement, substitution, etcetera, are factors in the matter.  In this way, the victim’s legal rights are regained, at least partially, and he is placed in a very similar position to the one he had before.  However, what he has lost is lost forever.  The compensation component of the reparations system is a result of this inevitable difference between what was and what may be.

2. 
Consideration of cultural specificity 

The Judgment on reparations referred to in this opinion takes into account how the fact that the victim and his closest relatives belonged to an indigenous group may influence the Court’s decision and determine the grounds on which reparations are ordered, and even their characteristics.  In other cases – for example, Aloeboetoe et al. and the Mayagna (Sumo) Awas Tingni Community – the Court made progress in evaluating the rights linked to this ethnic factor, with its corresponding cultural heritage, from which specific rights or particular forms of rights which are generally observed, derive or could derive. 

The evaluation of such rights or the characteristics of the general rights, does not necessarily qualify the concept of human rights, establishing limitations and compartments that weaken individual protection. To the contrary, it judiciously expands the sphere of human rights, recognizes their inherent characteristics – which are above the common, non-derogable, radical traits of humankind – and extracts from all this the legal consequences which help to establish and guarantee the defense of the dignity of the human being, not only in abstract – within the species – but concretely – within a group, an indigenous ethnic group, a family, a people; in brief, it recognizes the individuality of the subject with his wide range of particularities and nuances.  Thus, the transfer is made from the generic individual to the specific individual, who incarnates reality.  In making this transfer, law is enhanced and rights are perfected.

When referring to the obligation of the State and the right of individuals concerning the discovery, exhumation and delivery of the remains of Efraín Bámaca Velásquez, the judgment has taken into consideration, on the one hand, the right of the next of kin of a person who has died to received his mortal remains, independently of any ethnic, religious, cultural consideration of a particular case.  This is a universal, constant right.  On the other hand, this same judgment of the Inter-American Court has considered the specific relevance that receiving, honoring and adequately burying these remains has for the Mayan culture, the Mam group, to which the victim and his next of kin belonged.  There is no conflict between these rights, which are concentric circles or manifestations of one and the same legally protected right.  This essential relationship between the rights does not lead to one being ignored – that linked to belonging to an indigenous ethnic group – because another is recognized – the universal right to receive the remains of a relative and bury them honorably.

3. 
Reparations to honor

In my opinion, the decision to publish the chapter on proven facts and the operative paragraphs of the judgment in the official gazette and another newspaper with nationwide circulation is pertinent. The former relates to the formal character of the jurisdictional decision and the latter to the advisability that public opinion should learn about the conclusions and the meaning of the jurisdictional decision in this case, as it did – or could have – of the facts that constituted the violation.  Thus, the range of reparations that the Court can award is broadened, in accordance with the circumstances of each case. 

The purpose of publication and compensation is three-fold: a) on the one hand, the moral satisfaction of the victims or their successors, the recovery of honor and reputation that may have been sullied by erroneous or incorrect versions and comments; b) on the other, the establishment and strengthening of a culture of legality in favor, above all, of the coming generations; and c) lastly, serving truth, to the advantage of those who were wronged and of society as a whole.  The foregoing is inserted in the broad regime of recognition and protection of rights and in the corresponding preservation of the values of a democratic society. In brief, the reparation of the harm in this case has compensatory and preventive effects; as regards the latter, it considers the need to prevent the repetition of conduct such as that which gave rise to the proceedings before the international instances. 

I consider that the Court could have gone further in this aspect of the judgment, in view of the particular conditions of the case and of its protagonists; that is to say, in accordance with the circumstances that reflect the complete panorama of the case and its social and legal consequences.  There was public attention – with its different consequence – not only in Guatemala, although this was its natural and principal sphere.  It should be recalled that Jennifer Harbury lives and works in the United States of America, of which she is a citizen, and carried out various actions to try and clarify the facts in that country. 

If we consider all the circumstances and the purpose of the measure of satisfaction that this type of reparation involves, the judgment should also be published in the place where the person affected by public opinion lives.  Indeed, it is a question of the latter finding due social satisfaction precisely in the circles where she usually lives and works.  By disseminating certain chapters of the judgment, the intention is not only to inform the public about a relevant event, but also to attract social approval towards those who were involve in it and unjustly suffered the violation of their rights.

4. 
Calculation of damages and compensation

I agree with my colleagues that a criterion of fairness should be adopted to define the amounts corresponding to the reparation of the pecuniary and non-pecuniary damage resulting from the human rights violations in this case and I also share the position set out in the judgment concerning the amount established under this heading. In the matter before the Court, there were no elements of evidence that would permit greater precision. In any case, I consider it reasonable that the rule admitted in several of the Court’s judgments regarding the future income of the victim, when the latter loses his life, and there is a need to provide certain amounts to his successors, should have been rejected – even when it is only in the case being examined.  In this regard, a criterion that I consider inadequate has been used for some time.  On several occasions, it has been said that 25 per cent should be deducted from the amount that results from evaluating the subject’s income and average life expectancy under normal conditions – issues, which are always debatable – for the victim’s personal expenses throughout his future life, and the remaining amount, that is 75 per cent of the total, should be granted to his successors. 

Under the existing and generally difficult circumstances of the economy, which influence the Court’s deliberations and its adoption of a specific methodology, it would be difficult for an individual to reserve for himself this 25 per cent of his earnings and give the remainder to his next of kin.  The low wages received by most individuals, particularly in the social sector to which the victims of human rights violations usually belong in the cases under the jurisdiction of the Inter-American Court, rarely allow a distribution of this nature.

The person on whom the family economy depends is unable to exist on 25 per cent of his income, and the remaining 75 per cent would normally be insufficient to satisfy the family’s needs.  In brief, the evaluation on these concepts should depend on other more specific and realistic criteria and thus be adequately individualized.  Evidently, the difficulties posed by the calculation of these extremes will often determine that the amount is established on the grounds of fairness, as has been done in the judgment to which this opinion refers.
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