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SEPARATE CONCURRING OPINION OF

JUDGE SERGIO GARCÍA RAMÍREZ ON THE JUDGMENT ON REPARATIONS IN THE TRUJILLO OROZA VS. BOLIVIA CASE

1. 
I concur with my colleagues of the Court in signing the Judgment on Reparations in the Trujillo Oroza vs. Bolivia Case. In my opinion, the Court is competent, as has been stated, to hear and decide on the facts to which the judgment on the merits and this judgment on reparations refer, as well as to determine the corresponding juridical consequences, in the terms set forth in the considerations I express in this Concurring Vote.

2. 
The term facts refers to: a) conduct that constitutes a violation and that reaches its end or concludes at the very moment when the respective act or omission takes place; b) situations constituted by various acts that occur over time, with discontinuity between one and another; and c) uninterrupted activities that persistently breach rights enshrined in the Convention.  To illustrate this concept, it is relevant to invoke the classification of crimes by order of conduct.  The former encompasses three categories recognized in view of the moment at which the crime is consummated: instantaneous, b) continued, and c) continuing or permanent.

 3. 
Bolivia has been a party to the American Convention on Human Rights since July 19, 1979, and it recognized the contentious jurisdiction of the Court on July 27, 1993 (para. 1 of the Judgment on reparations). It is understood that these acts, which produce the juridical consequences inherent to their nature, were carried out in observance of the norms and procedures of and with intervention by the bodies that domestic legislation establishes to this end.  Since those dates, there have been juridical effects that are inherent to participation in the Convention and to acceptance of contentious jurisdiction, respectively; in other words, for facts in violation of the provisions of the Convention to be heard and for their juridical consequences to be determined.  The State did not establish any conditions regarding the time during which its acceptance of jurisdiction would be in effect.

4. 
It is appropriate to recall that the American Convention has no specific provisions regarding its entrance into effect, in terms of time, with respect to a State party.  For this, it is relevant to take into account the provisions of Article 28 of the Vienna Convention on the Law of Treaties (Vienna, May 23, 1969) in this regard.  Said precept states: “Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party in relation to any act or fact which took place or any situation which ceased to exist before the date of the entry into force of the treaty with respect to that party.” This must obviously be in a “suitable way” to commit the State.

5. 
It is also necessary to consider that under the terms of Article 62(3) of the American Convention, the Court is competent (that is, objectively capable procedurally to exercise its jurisdiction in contentious matters) to hear cases pertaining to interpretation and application of this treaty, “inasmuch as the States party in the case have accepted or recognize said competence...” In other words, competence exists generally –and is specifically exercised, in connection with a specific matter- when it is recognized by the respondent State, and only becomes actualized once that acceptance has taken place, and only with respect to facts that occurred after its entry into effect.  On the other hand, it does not encompass facts that happened before the acceptance of jurisdiction entered into effect.

6. 
In view of the above, in the specific case of Bolivia the Court can only hear and decide on facts occurred after July 27, 1993, which is –as stated before (para. 3)- the date on which the State accepted the jurisdiction of the Court, having previously –in 1979- adhered to the American Convention.
 If the competence of the Court has that time restriction, it is also applicable to its capacity to assign juridical consequences, by way of reparations, to facts in violation of the Convention.  Said consequences will refer specifically to facts in violation –a term that includes, as stated above (para. 2), both acts and situations that breach the Convention- covered by the competence of the Court, and not the consequences of those that are not covered by said competence, even if their nature is the same as that of facts that fall under that competence. 

7. 
It is the duty of the Court to determine its own competence in the cases brought before it, as subject matter for a specific ruling.  This consideration is in accordance with the principle of legal certainty and it is the logical and juridical basis for exercise of jurisdiction.  To this end, it must abide by norms that are applicable to this matter, independently of the arguments of the parties or the omissions or silence in which they may incur, if that is the case.  Stated otherwise, this is an issue that the Court must examine of its own accord and rule –favorably- before hearing and rendering judgment in a contentious case. Each of its acts must be set within the framework of the competence of the Court, which is thus projected on the proceedings as a whole and on each and all rulings during the proceedings.

8. 
In the instant case, a judgment has been reached regarding violation of the right to personal liberty of José Carlos Trujillo Oroza, among other violations.  The respective denial of liberty began on February 2, 1972 and has continued without interruption since then.  Commencement of the illicit conduct therefore took place long before Bolivia adhered to the American Convention and accepted the contentious jurisdiction of the Inter-American Court (supra, 2), and long before the State became a party –as of 1999- of the Inter-American Convention on Forced Disappearance of Persons.

9. 
In the course of the merits stage in these proceedings under international jurisdiction, the State “recognized the facts set forth by the Commission in section III of its application, which are summarized in paragraph 2 of the instant judgment.  Likewise, the State recognized its international responsibility in the instant case and accepted the juridical consequences derived from the aforementioned facts” (Judgment on the merits, para. 36). This explicit recognition, which amounts to acquiescence, encompasses the facts stated in the application; by this means, the State recognizes the existence of conduct in breach of the Convention, that involves responsibility and generates consequences set forth in the Convention itself. On the other hand, said recognition does not involve any juridical act beyond recognition of the facts, nor does it constitute in and of itself a modification of the general terms under which the State adhered to the Convention or accepted jurisdiction of the Inter-American Court.

10. 
In the event now before the Court, the violation of the right to personal liberty takes place by means of a fact (an activity, supra 2, c) that continues without interruption and corresponds, in criminal terms, to the category of a continuous or permanent crime (supra, para. 2). The violation continues to exist, also uninterruptedly, as long as the deprivation of liberty persists.

11. 
Regarding the effects of this fact apropos of the prosecutability of the crime committed, I share the opinion of the Bolivian Constitutional Court, in judgment No. 1190/01-R of November 12, 2001, quoted in the judgment on reparations (para 107).  That national Court refers to the illegal detention that the Judgment on the merits by the Inter-American Court views as a violation of the right to personal liberty, and it rules –quite rightly- that the time to bring prosecution for that criminal act has not lapsed, because if it is a permanent crime, calculation of that period can only begin the day that perpetration of the crime ceases.

12. 
It is worth stating that the characteristics of the deprivation of liberty suffered by Mr. Trujillo Oroza are those of forced disappearance, which can essentially be considered to be a complementary and qualified definition with respect to the basic criminal definition of deprivation of liberty.  However, the Court has examined this matter under the juridical title of violation of the right to personal liberty, not as forced disappearance, taking into account that in Bolivia there was no criminal definition of disappearance, nor was there, as there is now, a commitment by the State to a specific international instrument on this subject.

13. 
Based what has been stated in the paragraphs above, it is my opinion that the Inter-American Court can and should decide on reparations derived from the facts considered in the acquiescence by the State and that correspond to the precepts mentioned in operative paragraph 2 of the judgment on the merits.  This means, among other things: a) that the Court can –and must- order the State to investigate, prosecute, and punish those responsible for the illegal detention of José Carlos Trujillo Oroza, one that conceptually corresponds –as I mentioned before- to forced disappearance; and b) that the demarcations made in paragraphs 3 to 8 of this Concurring vote should be reflected in the judgment of the Court regarding various measures of reparation.

14. 
In the instant judgment, the Court has determined several compensations under the headings of reparation for pecuniary and non pecuniary damage.  The amounts of such compensations was assessed and decided in fairness. I consider them adequate, precisely in light of fairness.  For this reason, I have concurred with my vote to approve the amounts stated in the operative paragraphs of the judgment, notwithstanding the opinion I state in this Vote regarding the scope of competence of the Court in terms of time, defined by Bolivia’s becoming bound by the American Convention, in view of the respective accession, and the contentious jurisdiction of the Court, due to the respective declaration.

Sergio García-Ramírez

Judge

Manuel E. Ventura-Robles

Secretary

