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REASONED OPINION OF JUDGE RICARDO GIL LAVEDRA

1. In the brief time available to issue my concurring opinion with the decision of the Court, I should like to refer, very briefly, to certain significant aspects that, in my view, are raised by the judgment in this case, “Bulacio, Walter David,” as well as to make several general comments on the matter.  The most significant themes, in my view, are: the way in which the parties have arrived at a “friendly settlement,” in light of the text of the Rules of Procedure of the Court; criminal punishment as a component of reparations for the violation of the human rights of the victim; the obligations of the judges to conduct the criminal proceeding on the basis of the right to judicial protection (Article 25 of the American convention) and full effectiveness of the decisions of the Court regarding domestic legal impediments.

2. Chapter V of the Rules of Procedure of the Inter-American Court of Human Rights sets forth the ways in which the proceedings before it can be concluded in advance.  Thus, Article 52 regulates the hypothetical situation of a decision by the applicant not to continue the case (number 1), or the acquiescence of the respondent (number 2).  Article 53, in turn, considers cases of friendly settlement, compromise, or any other occurrence likely to lead to a settlement of the dispute.

None of the above hypothetical situations is binding for the Court, which as a body for protection of human rights can decide not to accept the proposals made by the parties and decide to continue its consideration of the case (Article 54). 

In this case, the Inter-American Commission, the representatives of the next of kin of the victim, and the State submitted to the Court a document in which the State acknowledged its international responsibility, based on a joint account of the facts, with certain differences with respect to how it had been set forth in the application.  In brief, the parties settled the factual dispute amongst themselves and the respondent acknowledged its responsibility for those facts.

Specifically, the parties agreed that Walter David Bulacio had been illegally imprisoned, that neither his family nor a juvenile judge had been informed of this event, that the State had not exercised custody adequately, which contributed to his death, and that subsequently his next of kin did not have access to an effective legal remedy. These facts determined the international responsibility of the State for violation of Articles 2 (domestic legal effects), 4 (right to life), 5 (right to humane treatment), 7 (right to personal liberty), 8 (right to fair trial), 19 (rights of the child), and 25 (judicial protection), and they asked the Court to rule on appropriate reparations. 

It is not clearly a case of a decision by the applicant not to continue the case, nor is it clearly one of acquiescence to the terms of the application.  The situation before us is set within the context of Article 53 of the Rules of Procedure and what makes it admissible is, precisely, that there is an acknowledgment of international responsibility and that it does not differ substantially from the points that were being debated, and “full reparation” was offered.

These components, acknowledgment of international responsibility, basic agreement with the facts of the application and the offer to provide full reparation, lead the Court not to object to the agreement on the facts reached by the parties.

3. 
Article 1 of the American Convention sets forth the primary obligation of the States Party to respect the rights and liberties recognized therein, and to ensure their free and full exercise.  This obligation to guarantee includes the duty to investigate and to punish those responsible, if there has been a violation of a protected right.  For this, the victim and/or his next of kin have the protection granted by effective legal recourse (Article 25 of the aforementioned Convention). Numerous rulings of the Court have affirmed the aforementioned statement.

Investigation of the facts satisfies the right that every victim has to the truth. Punishment of those guilty of what happened not only affirms and communicates to society the effectiveness of the rule that was breached, according to the usual ideas of positive general prevention, but also has an unequivocal meaning as reparation for the victim and/or his next of kin. In point of fact, violation of any human right involves an affront to the dignity and respect owed to every human being as such; therefore, punishment of whoever committed the act reestablishes the dignity and esteem of the victim with respect to him or herself and the community.  To some extent, it repairs the damage suffered.  

Impunity not only fosters recidivism of the same facts,
 but also hinders the reparative effect, for the victim, of criminal punishment.  Investigation, ascertaining the truth, punishment of the guilty one, access to justice, effective legal remedy, all these are components that define the basic obligations of every State in face of the violation of a human right, to ensure its reparation and as a guarantee of non-recidivism.

4.
I have made the foregoing remarks because in this case, to date, the right of the next of kin of Walter Bulacio to effective legal protection -through punishment of those responsible for the facts that breached his rights- has been thwarted.

The fact that thirteen years after the events -not extremely complex in and of themselves (a massive detention of teenagers upon the occasion of a rock concert)- during which time a great number of judges have been involved in the proceeding (even the Supreme Court of Justice), it has not been able to conclude naturally through a judgment that definitively establishes the facts and those responsible for them, is not acceptable.  There are no reasons to justify such a delay in the rendering of justice.

In this regard, I believe it appropriate to state that the judges have a delicate responsibility as directors of the proceeding. On the one hand, they must ensure compliance with the rules of due process, enabling unrestricted exercise of the guarantees set forth in Article 8 of the American Convention, but on the other hand they must protect the victim’s right to justice (Article 25 of the Convention), the concrete expression of which is delivery of a judgment on the facts and responsibilities.

With respect to the latter issue, judicial bodies must seek to avoid perversion of the meaning of legitimate means of defense and of the requirement of procedural good faith when they are exercised. This happens when repetitive or clearly out-of-place actions merely seek to delay the proceeding until criminal prosecution is extinguished simply due to the passage of time.  If this were to happen, impunity would thwart the victim’s right to justice, and effective judicial protection would become dead letter.

5.
The judgment of the Court includes another significant point. It establishes that domestic legal provisions, such as extinguishment, cannot be raised as obstacles to decisions of the Court that deem investigation and punishment for violation of human rights to be in order as a form of reparation. This constitutes an additional step forward in case law that was being established regarding this matter.

Extinguishment is a precept of ordinary law that involves abandonment of criminal prosecution by the State, when time elapsed since the crime was committed leads to the presumption that the social concern it caused has ceased, for which reason punishment imposed would lack a preventive purpose.

Judgments of the Court that deem the duty to investigate and punish appropriate in a given case, based on Article 1 of the American Convention, are binding for the States, due to the international commitment they have undertaken to comply with the obligations set forth in the Convention, especially Article 62 (1), which recognizes the binding jurisdiction of the Court regarding all cases pertaining to interpretation and enforcement of the Convention.

The binding nature of the orders of the Court, accepted by the States Party, entails a commitment under international law, pertaining to a treaty, that cannot be obstructed by domestic provisions. Otherwise, mechanisms for international protection of human rights, which the States have undertaken to respect, would lose all effectiveness.

6.
As regards the duty to adjust domestic legislation to international standards, there is no doubt that Argentina has included in its domestic legislation, even granting them Constitutional status in certain cases, a large number of international human rights provisions.  The regulatory context that existed at the time when the police illegally detained Walter David Bulacio has been substantially modified.

Certainly one of the significant aspects yet pending in this regard is adjustment to the Convention on the Rights of the Child, through adoption of a juvenile criminal system that is in accordance with the requirements of said Convention.

Nevertheless, probably the best way to ensure non-recidivism of events such as those of the instant case, which unfortunately are not exceptional in everyday Latin American life, is adoption of police practices that undertake the commitment to respect human rights and judicial bodies that act as conscientious guardians against any deviations.

Ricardo Gil-Lavedra

Judge ad hoc
Manuel E. Ventura-Robles

Secretary
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