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Concurring Opinion of 

Judge Ad Hoc Eduardo López-Medina

in the Judgment Rendered in 

the Case of Escué-Zapata v. Colombia

on May 5, 2008

1. I have concurred with my vote in the unanimous decision rendered by the Court in the Request for Interpretation in the case of Escué-Zapata v. Colombia. Though I have no reservations as to the decision adopted, I deem it appropriate to consider some issues that may help clarify my opinion regarding two matters discussed therein.

I. 
Publication of the findings reached in the criminal proceedings

2.
In the relevant paragraph of the Judgment on the Interpretation, the Court notes that: 

15. In the instant case, the Court states that, regarding the reparation measures ordered, the expression “the findings reached in [the] proceedings” refers to the final judicial decisions adopted in the criminal proceedings whereby these are concluded and the main controversy decided, whether convicting or acquitting the defendant. These decisions must be made public so that the Colombian society and the Paez Community may learn the truth about the facts under investigation and, if appropriate, the identity of those accountable for such facts. Likewise, the victim’s next of kin and the above Community must be properly informed of the progress of the proceedings, particularly by the prosecutors. 

3. The duty to publicize the findings reached in the criminal proceedings was imposed by the Court as part of the reparation measures ordered as a result of the violation of Articles 8 (Right to a Fair Trial) and 25 (Right to Judicial Protection) of the American Convention on Human Rights, as accepted by the Colombian State. The determination of the international responsibility of the State in the instant case has no immediate legal effects with regard to the identity and responsibility of the perpetrators of the crimes defined by the domestic legislation and, at the same time, constituting a violation of the international obligations enshrined by the Pact of San Jose. The Court only orders “the State to effectively carry out the criminal proceedings which have been brought and the proceedings which may be brought in the future” (para. 166 of the Judgment on the Merits, Reparations and Costs). According to classical legal categories,
 it may be said that this is an obligation of means (or activity, also known as due diligence) rather than an obligation of result (or work), as imposing effective penalties depends on a number of substantive, evidentiary, and procedural variables that no State can guarantee, -not even those which investigate criminal acts in violation of human rights in good faith and with due diligence. Even the most efficient judicial systems cannot -and should not- guarantee that in all cases of violations of domestic criminal legislation the perpetrators shall be identified and punished. Such absolute reduction of impunity is both impossible and undesirable as, within the ordinary framework of human institutions, it would point not to a new and maybe unimaginable degree of perfection in the techniques used to investigate a crime, but rather to massive violations of procedural guarantees and other fundamental rights. This aspiration to the absolute elimination of impunity, which magically shortens the distance between the “what is” and “what ought to be” normative dimensions of social acts, has been fertile ground for the various forms of criminal authoritarianism which, in accordance with Articles 8 and 25 of the Convention, the Inter-American system does not support.

4. Article 25 protects the right of access to justice in the international law system, regardless of the specific type of rights which complainants may wish to protect. Though case law, in keeping with the foregoing, comprises cases concerning the protection of the rights enshrined in Article 25 alone, in most judgments this article has been examined in cases where there is a factual relation between such article and other serious violations of rights (for example, Articles 4(1) and 5), mostly due to lack of a proper investigation into said acts. In such cases, the Court has found that the victim’s search for justice is frequently impeded by investigations which extend beyond a “reasonable time” or which are started before courts of special jurisdiction (such as military courts), the impartiality of which (towards the victims) is reasonably suspected or even by lack of the minimum effectiveness required by international law from the judicial system of Member States.
 The case of Escué-Zapata falls directly into this pattern, as stated in the Judgment of July 4, 2007, wherein I had the honor to participate.
5. In prior cases the Inter-American Court has ordered that effective criminal proceedings be started or continued in order to identify and punish the perpetrators of such crimes.
 The Court has determined the responsibility of the States which have not effectively fulfilled their obligations of means or due diligence.
6. In most of these cases, the Court has ordered that the State publicize the findings reached in the proceedings.
 So has also been ordered in the case of Escué-Zapata. That notwithstanding, in these judgments excessive emphasis is sometimes put on the publication of the findings reached in the proceedings. In the questions raised by the Colombian State before the Court regarding the interpretation of the judgment rendered on July 4, 2007, perplexity seems to percolate: since the obligation to investigate the commission of crimes is not an obligation of result, must the State also publish an eventual acquittal? The Court has replied that it must, but in the same Judgment of Interpretation it has added that, besides the publication of the final decisions (whether they are condemnatory judgments or acquittals), the Community and the victim’s next of kin must also be “adequately informed about the progress of the proceedings” (para. 15 of the Judgment of Interpretation). In stating the foregoing, I understand that the Court acknowledges, in the first place, that crimes (and especially those which at the same time constitute a violation of human rights) cause alarm in their victims who, from that moment, resort to the State institutions to be afforded the protection they seek (mostly through the rights to truth, justice, and reparation). Likewise, I believe that the Court acknowledges that criminal proceedings may turn out to be a kind of “black box” where indecisiveness regarding their outcome is high and which, consequently, may cause the victims to experience lack of understanding, alienation, and great uncertainty regarding the results of criminal proceedings.
7. Likewise, it may be also said that criminal proceedings are socially seen at present as a type of process which offers final results on the “guilt” or “innocence” only at the end. Practice and experience have shown that there are good reasons (which I do not intend to contest now) to keep the initial stages of the criminal investigation confidential for the purpose of safeguarding both its effectiveness and the rights of those potentially responsible and at these stages only preliminarily or tangentially identified or related to the facts. However, the excessive confidentiality of the State’s actions in relation to the victims has helped generate the “black box” perception that institutions do not give an adequate response to the need of protection. On the other hand, it is true that domestic Procedural Codes generally set the stages and times when decisions must be formally communicated to the parties, but, as a general rule, such times do not constitute adequate or significant orientation to inform the victims on the efforts and steps taken to comply with the State’s obligation of means. It is of the utmost importance to stress this obligation within the framework of the strengthening of the victims’ rights.
8. The lack of transparency, particularly over long periods of lack of activity by prosecutors, has been the cause of many violations of Articles 8 and 25. An incomplete understanding of the legal duty to notify the victims may serve to hide the violation of the obligation to investigate which is incumbent upon the State. Apathy or even concealment may be justified on the grounds of criminal proceedings wherein arguments based on confidentiality reasons tend to prevail over the right to appropriate and full information claimed by the victims.
9. Therefore, the State has a positive obligation of means, particularly where violations of human rights have been committed, to prevent impunity which, in my opinion, involves a conscientious activity to inform (which may go beyond merely formal requirements) about the efforts made in order to identify those responsible and determine their responsibility. Likewise, this obligation includes the possibility of informing the victims about the difficulties encountered in the investigation so that they may understand the strict requirements imposed by criminal procedural law before criminal responsibility may be determined. Thus, acquittals may also be vindictive for the victims where they are not merely the result of unawareness or misinformation. The judgment rendered by the Inter-American Court did not impose criminal penalties (as it is not possible) in the case of Escué-Zapata; however, it seeks to prevent criminal investigations from becoming close black boxes in which investigations do not progress as they should and that acquittals may not become an additional form of victimization as a result of lack of adequate information. These procedural mechanisms of information have been set forth by the States in their domestic legislation, which allows them a broad assessment margin, but in this Judgment of Interpretation, the Court has examined this element as provided for in Articles 8 and 25, with the purpose of preventing failure to comply with the duty to inform the victims by merely notifying them of the decisions adopted with no context, prospects, or expectations. Though the order issued by the Court is only applicable to the instant case, the concern herein expressed allows deeply reflecting on the general guidelines set for supporting and informing the victims (beyond those ordered in the criminal proceedings) which are currently applied by the authorities in charge of investigating and punishing crimes in the States aspiring to fully comply with the duties set forth in Articles 8 and 25 of the American Convention.
II. 
Measures to ensure higher education for Myriam Zapata-Escué

10. The Inter-American Court has ruled on the Request for Interpretation in paragraphs 26 to 29, with which I fully concurred. The balance struck in said paragraphs seeks a special purpose which I would like to discuss in my concurring vote. In the instant case, the decision delivered by the Inter-American Court in ordering the admission of Myriam Zapata-Escué into public university may come into conflict with the domestic provisions sustaining admission into university based on the candidates’ academic merits. So was contended by the State in its request for interpretation. These selection systems are based on egalitarian conceptions which are of value both in the light of domestic legislation and international law. Higher studies are part of an educational process which combines the paternalistic ethics of care and protection and the liberal ethics of individual effort and responsibility. In the case in point, the obligation of the State amounts to bearing the expenses of the university studies undertaken by Myriam Zapata-Escué at public university, if in due time she decides to study at university. Likewise, public funding is to be granted under the reinforced equality conditions enshrined by present-day international law: Myriam Zapata-Escué must have access to public university in accordance with the existing selection processes, but the State must guarantee that she may fully avail herself of the special protection measures of ethnical, social, and economic diversity that university systems (and particularly the Colombian one) must contemplate in their selection processes. In stating this, the Court seeks to strike a balance between the special support given to the life project of Myriam Zapata-Escué through the reparation measures originally ordered in the Judgment and the necessary ethics sustaining individual effort and responsibility which are to be expected from youngsters aspiring to become social leaders, as is the case of Myriam Zapata-Escué.

Diego Eduardo López-Medina

                                                                                                 Judge ad hoc

Pablo Saavedra-Alessandri

            Secretary
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