CONCURRING OPINION OF JUDGE MARGARETTE MAY MACAULAY IN THE CASE OF FURLAN AND NEXT OF KIN v. ARGENTINA
1. I voted for the adoption of this judgment of the Inter-American Court of Human Rights in the Case of Furlan and Next-of-Kin V. Argentina. However, in this concurring opinion, I wish to state my personal opinions  about the possibility of resolving a part of the controversy from a perspective regarding the direct justiciability of economic, social and cultural rights under the scope of article 26 of the American Convention. Even though I concur with the decision of the Court, I wish to analyze the issue of the duty to respect and guarantee the right to health and the right to social security. My intent is to contribute to the discussions that the Court will have in the future regarding these issues .
2. Chapter III of the American Convention is intituled “Economic, Social, and Cultural Rights.”  This chapter includes article 26 as it’s only provision and identifies it as “Progressive Development”:

The States Parties undertake to adopt measures, both internally and through international cooperation, especially those of an economic and technical nature, with a view to achieving progressively, by legislation or other appropriate means, the full realization of the rights implicit in the economic, social, educational, scientific, and cultural standards set forth in the Charter of the Organization of American States as amended by the Protocol of Buenos Aires.

3. The Court’s jurisprudence has established specifics which permit an understanding of the scope of the referral in Article 26 concerning  the standards “set forth in the Charter of the Organization of American States, and amended by the Protocol of Buenos Aires.” In fact, in its advisory opinion regarding the scope of the American Declaration, the Court noted that “the Member States have understood that the American Declaration” of the Rights and Duties of Man “contains and defines the basic human rights that the Charter refers to, and therefore the Charter of the Organization cannot be interpreted nor applied in human rights matters without integrating its standards with the corresponding provisions in the Declaration.”
 With regard to the instant case, the American Declaration contains standards regarding the right to health and the right to social security.
    
4. In addition, the American Declaration states in Article XI the right of everyone "to the preservation of his health through sanitary and social measures relating to food, clothing, housing and medical care, to the extent permitted by public and community resources." Article 45 of the OAS Charter requires member states "to dedicate every effort to [...] [d]evelopment of an efficient social security policy." Likewise, Article XVI of the American Declaration states that "every person has the right to social security which will protect him from the consequences of unemployment, old age, and any disabilities arising from causes beyond his control that make it physically or mentally impossible for him to earn a living."
5. On the other hand, the Court has referred to the various obligations derived from these rights within the framework of the American Convention.  In this regard, the Court has specified various aspects of the notions of progressive realization and non-regression in social rights matters.
 Furthermore, the Court has interpreted and stated that, besides regulating the progressive development of these rights, a systematic interpretation of the American Convention requires an understanding that the obligations of respect and guarantee are applied also to economic, social, and cultural rights. In fact, the Court has stated that this article, “while it is under chapter III of the Convention,” it is also part of Part I of the instrument, and intituled “State Obligations and Rights Protected,” and therefore, it is subject to the general obligations contained in articles 1.1 and 2.
  In this regard, the obligation established in article 26 functions as a special standard in relation to the general standard enshrined in article 2 in regard to the adoption of domestic legal measures. 

6. In the instant case, there are laws and regulations by which the access to various benefits has been established in relation to the right to health and the right to social security.  However, the parties argued about the alleged obstacles to the access of the benefits aforementioned.  In this regard, in my opinion, the issue is not a discussion about the progressive realization or regression of these rights, but instead about the duty to guarantee them. Therefore, it would be useful to use the sources which allow for the interpretation of the content of the obligation to guarantee the right to health and the right to social security. Generally, these sources specify the manner in which the State must guarantee the effective use of social rights and the obligation to adopt measures to remove any possible obstacles against the enjoyment of the said rights.

7. To determine these sources, one needs to apply the pro persona principle and bear in mind that, according to the content of article 29.b of the Pact of San Jose, the provisions of the American Convention cannot be interpreted in a way which “restricts the enjoyment or the exercise of the rights recognized in other conventions to which the States are parties.”
 Consequently, for the purpose of providing content to both rights, it is necessary to refer to treaties such as the Protocol of San Salvador, the International Covenant on Economic, Social, and Cultural Rights,
 and those specified by the entity in charge of its interpretation, the Committee on Economic, Social, and Cultural Rights.  

8. Considering that the Protocol of San Salvador could be used for the interpretation of  the scope of the provisions of the American Convention, it is, in my opinion, necessary to establish some specifics.  Although the Protocol of San Salvador establishes that among the social rights it enshrines, only the right to education and some labor union rights will be justiciable (article 19), this Protocol did not establish any provision aimed at limiting the scope of the American Convention.  Consequently, when interpreting the Convention one must carry out a systematic interpretation of both treaties, taking into account their purpose.  Moreover, the Vienna Convention demands an interpretation in good faith of the terms of article 26, as was previously done to determine the scope of the textual referral performed on the article before mentioned as to the Charter of the OAS and its relation to articles 1.1 and 2 of the Convention. This interpretation in good faith requires the recognisition that the American Convention did not establish distinctions when pointing out that its jurisdiction covers all the rights established between articles 3 and 26 of the Convention. Furthermore, article 4 of the Protocol of San Salvador establishes that any right recognized or in force in a State by reason of internal law or by virtue of international instruments, can be restricted or curtailed by virtue a pretext that the Protocol afore-mentioned does not recognize the right or recognizes it to a lesser degree. Finally, the Vienna Convention states that an interpretation should not lead to a manifestly absurd or unreasonable result. In this regard, the conclusion that the Protocol of San Salvador limits the scope of the Convention, would lead to the absurd consideration that the American Convention can have some effects among the Participating States of the San Salvador Protocol while having another effect for the States that are not parties to the said Protocol.

9. I would also like to stress that it is necessary that the Court, as the authorized interpreter of the Convention, up-dates the normative sense of article 26. In my opinion, what matters is not the subjective intention of the State´s delegates at the time of the San José´s Conference or during the discussion of the Protocol of San Salvador, but the objective intention in the text of the American Convention, taking into account that the duty of the interpreter is to update the normative meaning of the international instrument. In addition, using a historical interpretation, based on the hypothetical intention that it would have been about the Convention from the delegates which adopted the Protocol of San Salvador, cannot discredit the explicit content of the American Convention. 
10. On the other hand, the Vienna Convention's rules of interpretation are also subject to interpretation. The "intention of the State" is an aspect that is subject to interpretation. Hence the importance of harmonizing the rule of the "ordinary meaning" with the other rules relating to the context and the object and purpose of the treaty, and also the travaux preparatoires. In the Cotton Field case, the Court developed a more comprehensive concept of the means of interpretation considered in the Vienna Convention.
 This is extremely important taking into account that it is necessary to interpret a convention, such as the American Convention, which has now been in force for more than 40 years, and a protocol, such as the Protocol of San Salvador, adopted more than 20 years ago, so as to give full effect to the rights contained therein.
11. In the instant case, as mentioned above, it could be implied that even though the State referred to the existence of legislation and policies that could have permitted Sebastián Furlan to gain access to social security schemes and free public health services, there is no information of the regulations and specific evidence which disproves the problems of accessibility faced by Sebastian Furlan, and, neither bearing in mind the behavior of Danilo Furlan considered as unreasonable on those occasions when he and his family did not appear before the health authorities. It is clearly understood that several obligations of the State, established by the international law and also in the domestic sphere, were assumed, in a disproportionate manner, by the family group of Sebastián Furlan, whose members did not have sufficient economic resources to deal with the mental disability of the victim. 
12. The omissions and deficiencies in the medical care provided by hospitals and the lack of more guidance by the different state institutions involved in this case, particularly at the beginning, after the accident, hindered the access to social security benefits and to a timely, real, permanent, comprehensive and properly supervised treatment which would have prevented or diminished the deteriorating situation of the physical and mental health of Sebastián Furlan. These obstacles are somehow related to the obvious situation of vulnerability of Sebastián Furlan at that time, which resulted in his two suicide attempts and his act of aggression against his grandmother. 
13. Moreover, these omissions and deficiencies limited the possibility for him to obtain  rehabilitation interventions, which would probably have lead to more positive attitudes being nurtured in Sebastián Furlan regarding his disability, his achievement of the highest possible degree of integration, autonomy and the strengthening of his capacities with positive traits to his personality. Moreover, some of the welfare plans on which the State based its defense were to be provided at institutions at significant distances from the residence of the Furlan family, which demonstrated the serious problems of the accessibility and to the availability of the treatments considered necessary in his situation.
14. Despite the fact that Sebastián Furlan could have gained access to a health plan and social security with different related benefits, such access did not occur within a reasonable time after the accident. This was in part due to the lack of support from the Juvenile Defender’s Office and because he was not, at the appropriate time, awarded compensation which would have contributed to the provision of the comprehensive care that  was required.
15. Finally, in the present case, the consequences of the violations committed in relation to the right to health and the right to social security had a negative effect on the physical, emotional and mental integrity of Sebastián Furlan. In addition, these violations are explained by the lack of a greater diligence regarding  the adoption of special protective measures required by the principle of non-discrimination in these type of cases.  Consequently, in my opinion, it could be said that the State violated article 26 in relation to articles 5 and 1.1 of the American Convention to the detriment of Sebastián Furlan.  
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