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DISSENTING OPINION OF JUDGE MEDINA QUIROGA IN THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS OF NOVEMBER 25, 2004,

IN THE CASE OF LORI BERENSON MEJÍA
REGARDING ARTICLE 9.

I. In this case and others, the Court has indicated the importance of the principle of legality, stating in paragraph 125 of this judgment that “crimes must be classified and described in precise and unambiguous language that narrowly defines the criminalized conduct, establishing its elements, and the factors that distinguish it from behaviors that are either not punishable or punishable but not with imprisonment. Ambiguity in describing crimes creates doubts and the opportunity for abuse of power, which is particularly undesirable when it comes to ascertaining the criminal liability of individuals and punishing their criminal behavior with penalties that exact their toll on fundamental rights such as life or liberty.”

II. The Commission considered that the crime described in article 4 of Decree Law No. 25,475 and contested by the victim’s representatives on the grounds described above, violated Article 9 of the American Convention. This called for the Court to examine it carefully and completely in order to decide whether the definition of the crime was compatible with Article 9 of the American Convention.

III. I agree with the Court’s consideration that the crime described in article 4 of Decree Law No. 25,475 is an autonomous crime.  I also agree that the opinion on whether acts of collaboration exist “should be formed in relation to the definition of the crime of terrorism.” However, in my opinion, this affirmation requires the Court to rule on the definition of the crime of terrorism established in article 2 of Decree Law No. 25,475, because it was an essential element of the description of unlawful behaviors in article 4.  I regret that the Court did not consider it necessary to examine this point. 
IV. Examination of this element of the crime appears to be particularly necessary in light of what the national court that heard the Lori Berenson case, and other State bodies, said about it. 

V. With regard to the allegation that the definition of the crime was unclear, the judgment of the National Terrorism Chamber of June 20, 2000, indicated: “we cannot say that a proceeding is irregular merely because the definition of the crime is very open or contains very severe sanctions, since the norm establishes the framework of legality, but the Judiciary establishes the framework of justice” (paragraph 88(64)).

VI. The judgment of the Constitutional Court of January 3, 2003, ruled on article 2 of Decree Law No. 25,475, which defined terrorism, and decided that this provision was not unconstitutional, and that “within the margins of reasonable ambiguity contained in this norm,” the interpretation criteria established in its judgment would be binding for all legal agents. With this, the said Court appeared to consider that, in order to decide whether a conduct constituted terrorism (and, therefore, in order to determine whether there had been collaboration with terrorism), it was necessary to use certain criteria established in the judgment; this leads to the conclusion that the criteria were absent from the norm itself.

VII. In the testimony of Walter Albán Peralta, Ombudsman of the Republic of Peru, presented by the State, the Ombudsman stated that this judgment of the Constitutional Court “defined and annotated the interpretation of the prohibited conduct in the basic crime of terrorism,” adding that the said Court “safeguarded the constitutionality of this norm by defining its objective elements and the open clauses, and by establishing clarifications that are incorporated into the text of this norm,” which were intended to “provide sufficient guarantees in light of the principle of legality.” These definitions, annotations and clarifications had not been made at the time of the judgment of the National Terrorism Chamber in the Lori Berenson case, because the Constitutional Court’s judgment was handed down long after the final decision in that case. 

VIII. Finally, responding to the objections on this point, the judgment of the National Terrorism Chamber indicated that “when times and situations change, legislation should also gradually eliminate restrictive norms; in this situation, the courts, via the broad control entrusted to them under the [...] Constitution, should gradually cease to apply those provisions of the laws in force whose social legitimacy and constitutional grounds are no longer reasonable [...]” (paragraph 88(64)).

IX. These decisions by the State show that, in its opinion, there were shortcomings in the description of the crime of terrorism – which, as has been said above, necessarily influenced the crime of collaboration with terrorism – shortcomings that do not appear to have been overcome either in the norm applied in the Berenson case nor in the final judgment handed down.  Examination of the National Terrorism Court’s judgment of June 20, 2000, does not undermine the objections raised by Ms. Berenson’s defense lawyer, but attempts to affirm that the defects in the criminal law, in light of the Peruvian Constitution, could be changed “when times and situations change” and when the norms “are no longer reasonable,” which did not appear to be the case at the date on which the said judgment was handed down. 

X. Therefore, I cannot agree with the decision of the majority of the judges of this Court stated in operative paragraph 3, which relates to Article 9 of the Convention.

REGARDING ARTICLE 8 IN RELATION TO THE TRIAL AGAINST LORI BERENSON IN THE ORDINARY JURISDICTION

XI. For the reasons I will describe below, I dissent from the Court’s decision which considered that, article 8 of the American Convention was not violated in the second trial against Ms. Berenson.

XII. Due process of law, embodied in article 8 of the American Convention, is a cornerstone of the system for the protection of human rights.  It is the guarantee of all human rights, par excellence, and a requisite sine qua non for the existence of the rule of law, as the Court has insistently maintained in its case law, by stating that Article 8 contains the “series of requirements that must be observed by the procedural bodies so that a person may defend himself adequately against any act of the State that could affect his rights.”

XIII. The Court’s role in examining the application of this provision in a criminal trial is important, because its task is to ensure that the decision taken by the national court concerning the guilt or innocence of a defendant is made giving the latter all necessary guarantees to be able to defend himself, and to ensure that the greatest justice is done.

XIV. However, the Court’s authority to review domestic trials is limited. When a matter reaches the Court, it has already been decided by the domestic courts.  These courts have heard the case and gathered the corresponding evidence directly; consequently, the international organ, which intervenes a posteriori and does not take part directly and personally in gathering the evidence, cannot re-assess the evidence and judge the case anew.

XV. Bearing this in mind, the Inter-American Court, like all the other organs of international supervision, has taken and continues to take great care not to transform itself into one more court, and restricts its work to ensuring that the domestic proceedings have complied scrupulously with the obligations established in Article 8 of the Convention.  The Court does not re-assess the evidence of the trial in question, in order to decide, for example, that a defendant in a criminal trial is innocent; rather, it considers whether the domestic courts that decided the case were independent and impartial, whether they have respected the obligation to, inter alia, grant adequate time and conditions for preparing the defense and give the parties the possibility of contesting the evidence submitted against them; in brief, whether there has been a violation of the basic procedural norms established in Article 8.

XVI. In this opinion, I will examine what I believe is one of the fundamental defects of the second trial against Ms. Berenson: the evidence that was admitted. 
XVII. This Court has decided that paragraphs (b), (c), (d) and (f) of Article 8(2) of the Convention were violated in the trial against Ms. Berenson before the military court. A logical consequence of this is that the evidence submitted in this trial has no validity for this Court. The Court states this in paragraph 171, when it establishes that “[t]aking into account the characteristics of the military trial, about which this Court has already ruled, and also the arguments of the alleged victim’s defense lawyers concerning the ‘allegedly unlawful origin of the evidence adduced’ and the ‘unconstitutional nature of the legislative framework in force’, this Court will only refer to the trial held directly before the civil court.”

XVIII. Moreover, in this case, it is clear that evidence was admitted in the trial in the civil jurisdiction that had been gathered in the trial before the military court, and this Court does not consider such evidence valid.  The complaint filed the Provincial Prosecutor ad hoc offered as proof “the significance of the evidence in the case files forwarded by the Exclusive Military Jurisdiction” (Proven facts, paragraph 88(47)). The Superior Prosecutor indicated that the facts described in the Prosecutor’s Report of February 15, 2001, had been confirmed, inter alia, by the police investigation report and the records of the house search of two buildings from the trial before the military court.  The report also offered as evidence four attachments with documentation from the same military trial (idem, paragraph 88(55)). 

XIX. Lori Berenson’s defense lawyers contested the validity of these elements of evidence in different ways, one of which was to ask that the file of the case before the military court should be submitted to the trial before the ordinary judge, “in order to verify that the trial complied with the norms of due process of law and to examine the proceedings of the military court, from a judicial perspective” (paragraph 88(57)). They also contested the veracity of the police deposition.

XX. The judgment of the National Terrorism Chamber declared that it was inadmissible to contest the police investigation report, because it considered that the report had been validated by the statements made before the Chamber by a police agent. Moreover, it stated that “the significance of this police investigation report, as regards the nature, methods used and evidence provided in that report, could not be considered accessorily, but as an essential part of the proceeding,” that would be carried out “in due course” (paragraph 88(62)). From the point of view of due process and its requirements, I consider that the declaration of a police agent who had intervened in the elaboration of the police investigation report cannot validate that evidence in international law, because its defect is that the police investigation report contains the attestation of procedures that were carried out without any of the guarantees that would have permitted Ms. Berenson to ensure that everything stated therein was true.

XXI. When the defense contested the evidence submitted at the first trial, the National Terrorism Chamber indicated that “even though the police investigation took place at the same time as the military court’s jurisdictional investigation, it complied with the legal norms in force at the time, and although application of those norms was extremely restrictive and abusive, this did not make the evidence inadmissible, but meant that there were probative defects that had to be serenely assessed within the constitutional framework”; in justification, it added that “the police authority acted in the belief that it was duly complying with the law, but under the jurisdictional control that the military court should have exercised (paragraph 88(63)). These considerations caused the Chamber to affirm that it did not waive its powers to assess legality to decide the evidence that could or could not be incorporated into the proceeding.

XXII. Following these affirmations, there is nothing in the judgment of the National Chamber to suggest that it excluded that evidence from its considerations when determining Ms. Berenson’s guilt.  To the contrary, everything indicates that the Chamber reserved the right to use it, because it only had probative defects and was not “inadmissible evidence.”
XXIII. Bearing all of this in mind, I cannot agree with the statement made by the Court that “[t]aking into consideration the characteristics of the military trial, about which this Court has already ruled, and also the arguments of the alleged victim’s defense lawyers concerning the ‘allegedly unlawful origin of the evidence adduced’ and the ‘unconstitutional nature of the legislative framework in force [... it] will only refer to the trial held directly before the civil court.”  Separating the evidence in this way, implies that the Inter-American Court had the power and was able to distinguish between the evidence used to determine Ms. Berenson’s guilt and the evidence that was not taken into account and, therefore, that it could determine that the trial in the civil court did not violate Article 8 of the Convention because it had only used admissible evidence.

XXIV. I disagree with this for two reasons. First, I consider that the Court did not have the power to distinguish between the evidence and reach the conclusion that, when determining Ms. Berenson’s guilt, the judgment of the National Terrorism Chamber only used the evidence of the trial in the ordinary jurisdiction.  In my opinion, this is transforming the Inter-American Court into a court of fourth instance, which is not permitted, either by the norms that regulate the Court or by its own abovementioned case law. Second, it is impossible to make this distinction in this case, given the way in which a criminal judgment is structured in Peru, which does not indicate specifically the evidence used to conclude which facts have been proved and which have not.

XXV. Consequently, I consider that the State violated Article 8(2) of the American Convention by allowing evidence to be introduced into the trial before the civil court that was not valid, because it did not comply with even the minimum requirements of this provision; and that it should be declared that, since the second trial against Ms. Berenson was tainted by a substantial defect concerning due process of law, the judgment is not valid and there is no justification for Ms. Berenson’s imprisonment. The reparation should have been Ms. Berenson’s liberation.

XXVI. Another point relating to Article 8 of the Convention is the existence in Decree Law No. 25,475 of article 13(c), which prevented the police agents who had issued the police investigation report being called on to testify. This provision directly violates the provision in Article 8(f) of the Convention. During the hearing on arguments, the State’s representative indicated that “in his opinion,” this was not applicable in practice. It is possible to suppose that in the trial in the civil court, Ms. Berenson’s defense lawyers could have called on those agents and that this petition would have been admitted by the National Chamber. Indeed, the Prosecutor called on some of those agents, as is clear from paragraph 88(51) of this judgment; and we can suppose that, if the Prosecutor could make this petition, the defense lawyers could also have done so.  But, it is also possible that the defense lawyers might have considered that, since they did not have the right to call on these agents to testify according to the provisions of article 13, there was no point in making the request. There is nothing in the case that allows us to reach one or other conclusion, so that I cannot agree with paragraph 187 of this judgment.

XXVII. Without detriment to this, and even supposing that not calling on those agents to testify was due to an omission on the part of the defense lawyers, I consider that the Court should have ruled in the sense that the applicable norm in this case was incompatible with Article 8(f) of the American Convention.

REGARDING REPARATIONS

XXVIII. Since the Court has decided that due process of law was not violated in the trial against Ms. Berenson in the civil court, the reparations it orders are only related to the proceedings before the military court and the conditions for part of the period during which she was detained. On this basis, I do not disagree with the reparations ordered by the Court, but I consider that they are insufficient.

XXIX. Ms. Berenson was detained on November 30, 1995, and, as of that time, a proceeding that violated Article 8 of the American Convention commenced, culminating in life imprisonment.  The proceeding was only reverted on August 18, 2000, when the Supreme Council of Military Justice annulled the judgment and Lori Berenson’s conviction, and waived the competence of the military jurisdiction in favor of the ordinary criminal jurisdiction. For almost five years, she was at the mercy of an authority that did not respect its international human rights obligations and this should be repaired. Moreover, for two years, eight months and twenty days, Ms. Berenson was subjected to detention conditions described in Chapter VIII of this judgment as cruel, inhuman and degrading treatment. Suffering cruel, inhuman and degrading treatment for almost three years of imprisonment was an unlawful aggravation of her imprisonment, which should be repaired specifically. I do not consider that a sum of money is sufficient reparation.

XXX. Consequently, I believe the Court should have established, in reparation, that the State, through the corresponding body, should order a significant reduction in the sentence that would truly repair, insofar as possible, the grave violation committed by State agents. This should have been based on objective criteria such as calculating two days of prison for each day she was imprisoned in inhumane conditions.

Cecilia Medina-Quiroga

Judge

Pablo Saavedra-Alessandri

Secretary

� 	For example, Ivcher Bronstein case. Judgment of February 6, 2001. Series C No. 74. para. 102.
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