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DISSENTING OPINION OF JUDGE MEDINA-QUIROGA IN THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS IN THE CASE OF GARCÍA-ASTO AND RAMÍREZ-ROJAS
REGARDING ARTICLE 9

1. I dissent from the majority opinion of the Court that held that Article 9 had not been violated, except in relation to some of the grounds invoked by the Inter-American Commission on Human Rights and by the victims’ representatives. For clarification purposes, I would like to note here that there are two victims in the instant case, Wilson García-Asto and Urcesino Ramírez-Rojas, as a result of acts perpetrated by each of them, having no connection to one another, and that the alleged violations brought before the Inter-American Commission would have allegedly been the result of the application of various criminal provisions in two different proceedings instituted against each of them.

Case of Wilson García-Asto

2. On July 14, 1997, in the first proceedings instituted against him, Wilson García-Asto was convicted of the crimes of collaboration with terrorism and membership in and affiliation with a terrorist organization, as defined in Articles 4 and 5 of Decree-Law No. 25.475. The Court held that both crimes were mutually exclusive and incompatible based, inter alia, on the order to commence the pre-trial investigation in the second criminal proceedings instituted against Mr. García, which stated that being a member of a terrorist organization in itself amounts to terrorist association, whereas in the case of the crime of collaboration it is required that the person is not a member of the organization (paragraph 199 of the majority judgment). Based on the foregoing, the Court found that Article 9 of the Convention had been violated. However, the two crimes he was charged with were not deemed to be incompatible with the principle of nullum crimen nulla poena sine lege praevia.

In relation to those crimes, in paragraph 195 of the judgment, the Court referred to paragraph 127 of the judgment rendered in the Case of Lori Berenson in order to affirm its finding that Article 4 of Decree-Law No. 25.475 does not violate Article 9 and to hold that “[t]his same finding extends to the crime of membership in or affiliation with a terrorist organization as defined in Article 322 of the Criminal Code of 1991, with which Urcesino Ramírez-Rojas was charged in the second proceedings brought against him, and to Article 5 of Decree-Law No. 25.475, with which Wilson García-Asto was charged in the second proceedings instituted against him.” I dissented from the majority’s opinion in the Case of Lori Berenson for the reasons stated therein.

3. In the second criminal proceedings, Mr. García was accused of the crime of membership in and affiliation with a terrorist organization, as defined in Article 5 of Decree-Law No. 25.475, which was held by the Court to be compatible with Article 9 of the Convention (paragraphs 203 and 204 of the majority judgment). On February 9, 2005, the Supreme Court of Justice of Peru entered a final judgment on the case, acquitting Mr. García. 

4. In my Dissenting Opinion in the Case of Lori Berenson I pointed out that, as stated by the Court, the opinion on whether acts of collaboration exist “should be formed in relation to the definition of the crime of terrorism,” given that the crime, despite being regarded as an autonomous crime under the Peruvian legal system, consists precisely in undertaking activities intended to collaborate with terrorism. This requires an analysis of Article 2 of Decree-Law No. 25.475, which defines terrorism.

In paragraph 194 of the judgment, the Court held, in reference to the aforementioned Article 2, that it does not violate Article 9 of the Convention “inasmuch as said statutory definition sets forth the elements of the criminal offense so that it can be distinguished from acts which are either not punishable or punishable with non-criminal sanctions, and does not infringe any other provision of the American Convention.” I disagree with this decision as, in my opinion, the language of Article 2 fails to distinguish the conduct described therein from other crimes that carry a lesser criminal sanction. As a result, Articles 4 and 5 of the aforesaid Decree-Law are also affected. The reasons which explain my position are detailed below.

5. It should be noted that what defines terrorism is, as its name implies, the intent to create terror. If it is not intended to bring terror, the conduct described in the definition may well constitute crimes against persons or property, which carry the respective penalties. Thus, what distinguishes terrorism from other crimes and places it into a different category is its purpose, which makes it a veritable scourge. In order to combat terrorism, many countries, among them Peru, have adopted laws that define this scourge as a specific type or types of crime, carrying heavier penalties and entailing judicial procedures that are more rigorous and much less protective of individual rights, which have often met with criticism for deviating from International Human Rights Law. 

6. The nullum crimen nulla poena sine lege praevia principle in Criminal Law, which requires that the punishable conduct be clearly specified, is of paramount importance when dealing with terrorism. This is necessary not only for individuals to know which acts are prohibited in order to avoid prosecution and punishment, but also because it limits the authority of the court to interpret the law in a context in which there is usually strong social condemnation of the alleged offender, which is most likely shared by the court. Around the world, there are well-known examples of the laxity with which the provisions governing different terrorist acts are interpreted and of the restriction imposed on the rights of the accused. This was especially true in the instant case insofar as the first criminal proceedings against Mr. García-Asto and Mr. Ramírez-Rojas were rendered null and void by the State itself due to gross violations of due process of law. However, the statutory definitions of the crimes applied to these cases were not abrogated. 

7. Article 2 of Decree-Law No. 24.575 describes the basic crime of terrorism, to which Articles 4 and 5 thereof refer as follows:

“any person who causes, creates or maintains a state of intimidation, alarm or fear among the population, or in any segment thereof, commits acts against the life, physical integrity, health, freedom or safety of any person, or against property, the security of public buildings, any means of communication or transport, power or transmission towers, power plants or any other property or services, using weapons or explosive material or devices, or any other means capable of causing havoc or serious disturbance to peace or disruption of international relations or the safety of the public and the Government, shall be punished with no less than twenty years’ imprisonment.” (In bold in the original).

8. In the first place, I shall now turn attention to the main verbs defining the conduct that constitutes this crime. On the one hand, the crime is committed when a person “causes, creates or maintains” a state of intimidation, alarm or fear among the population, or in any segment thereof. On the other, whoever “commits acts” against the life, physical integrity, health, freedom or safety of any person, or against property or the safety of certain property, also engages in terrorism. These acts are independent of one another. In addition, they must be committed using any means capable of causing certain consequences: havoc or serious disturbance of the peace, or disruption of international relations or the safety of the public and the Government.

9. The description of the crime fails to make any reference to the voluntary aspect of the action, thus omitting something I believe to be much more important inasmuch as it is what distinguishes terrorism from other crimes: the notion that terrorism-related acts carry more severe penalties because they are committed, as their name implies, with the purpose of causing terror. Under the language of Article 2, it would be possible to hold, for instance, that damaging a means of transport with any means or devices capable of causing havoc constitutes terrorism. This interpretation shows the broad scope of the criminal definition and the ensuing discretion conferred upon the judge to turn a crime against property into terrorism, thereby seriously prejudicing the accused.

10. In my view, this reason is enough to hold that Article 2 of Decree-Law No. 24.575 does not comply with the nullum crimen nulla poena sine lege praevia principle required by Article 9 of the American Convention and, therefore, the same is true for Articles 4 and 5 of the aforesaid Decree. In addition, I believe that the foregoing is further supported by the decision delivered by the Constitutional Court of Peru after the facts giving rise to the proceedings and the condemnatory judgment against Mr. García-Asto.

11. On January 3, 2003, the Constitutional Court of Peru ruled on a constitutional motion filed regarding several articles of Decree-Laws Nos. 24.575 and 25.659. In its judgment, the Court held that the criminal offenses described in both Decree-Laws (terrorism and high treason or aggravated terrorism) “could indistinctly fall within one crime or the other, depending on the criteria of the Office of the Public Prosecutor and the respective judges,” adding that the imprecise distinction between both crimes affected the legal status of the accused in many ways. The Court based this opinion on paragraph 119 of the judgment rendered by the Inter-American Court in the Case of Castillo-Petruzzi et al. and on the nullum crimen nulla poena sine lege praevia principle enshrined in Article 2(24)(d) of the Peruvian Political Constitution.

Given the decision made by the Constitutional Court, it would logically follow that these statutory definitions of crimes would be held unconstitutional so that new ones could be drafted in a manner such that they would fully comply with the principle requiring that the punishable conduct must be described in sufficient detail to avoid this kind of confusion. The Court, however, did not reach this conclusion. Rather, it found that, even though both statutory crime definitions were vague enough to allow for one or the other to be applied to the same conduct, the crime definitions contained in Decree-Law No. 25.659 were unconstitutional, and not those set out in Decree-Law No. 24.575.

12. In relation to Article 2 of Decree-Law No. 24.575, the Constitutional Court held that it was not unconstitutional, stating that the requirement that the law should be certain may not be understood as a condition requiring that concepts be drafted in perfectly clear and precise language, and that Criminal Law admitted the existence of open-ended definitions of crimes that “delegate the task of supplementing them to the courts through statutory construction” (paragraph 49). The Court then proceeded to point out that Article 2 provides for three elements.

a. In interpreting “the first element” formulated by the Constitutional Court as “frightening the population,” the Court held that it was inadmissible to interpret such element without considering the general principle laid down in Article 12 of the Criminal Code, which provides that there is no punishment without criminal intent or negligence. Consequently, the Court found that the omission of this requirement in Article 2 was not sufficient to hold it unconstitutional since it must be regarded as incorporated into said provision. The Court adds that “[o]nly the implied rule could be held unconstitutional” (emphasis added), that is, the interpretative meaning that derives from the referred omission insofar as “provision” (the formulation of a legal precept) and “rule” (the interpretative meaning or meanings that may be derived from such formulation) are not the same. As a result, the Court resolved that: 

“courts may not convict a person, under Article 2 of Decree-Law No. 24.575, for the mere fact that the legal interests specified therein have been damaged or put at risk, without taking into consideration his culpability” (paragraph 63), adding that Article 2 may only be applicable where the infringement of such legal interests “has been committed purposely;” therefore, this article should be read as if the word “intentionally” were written before the verbs causes, creates or maintains. 


b. In examining the second element, “acts against property or services,” the Court proceeded to clarify some issues, for instance, that where Article 2 specifies “against the safety of … any means of communication or transport” “its scope” must “be limited to the types of conduct that constitute the crime against public safety involving means of transport or communication” (paragraph 72) and that the expression “against the safety of … any other property or services,” must be interpreted “as referring only to property or services specifically protected by criminal statutes through the different definitions of crimes against public safety involving means of transport or communication” (paragraph 73). This certainly restricted the scope of application of the provision, which would now encompass fewer acts likely to be considered as falling within the definition of criminal offense.


In its analysis of the third element, the examination of the means described, the Court defined what must be understood by “weapons” and “any other means” as used in Article 2.

13. The Constitutional Court concluded that the language of Article 2 is vague “in relation to the need to specify the scope of the word ‘acts’,” which, for the purpose of giving a more accurate conceptual definition, must be understood as illicit acts (paragraph 77), stating that in addition to the requirement of intent, the three elements mentioned above must concur for an act to constitute the crime defined in Article 2 (paragraph 78 bis).

14. The considerations made by the Constitutional Court are binding upon all public authorities and, specifically upon the courts (paragraph 27). The decisions rendered by the Constitutional Court may be interpretative or amendatory, either by way of addition or substitution. Amendatory decisions by way of addition do not render a precept unconstitutional, but only the omission and, as a result, “the omission is to be regarded as incorporated into the provision” (paragraph 30). In turn, amendatory decisions by way of substitution only render a portion or part of the challenged statutory provision unconstitutional and, in addition, the provision is provided with a different content, in accordance with the constitutional principles that were breached. The decision of January 3, 2003 does not specify its nature, but it may be considered to be, at a minimum, amendatory by way of addition, insofar as it included a series of considerations that are binding upon the courts. The addition of these considerations is a further indication that the language of Article 2 could have provided a better definition of the crime.


In its arguments, the State itself maintained, in relation to the alleged violation of Article 9 of the Convention, that the Constitutional Court had remedied the challenges raised against the anti-terrorist legislation, as well as the provisions contained in subsequent Legislative Decrees No. 921, 922, 923, 924, 925, 926, and 927 (paragraph 178 of the judgment of the Inter-American Court). 

15. Notwithstanding my view that the decision analyzed here does not resolve the objection raised in paragraph 9 of this opinion, in the sense that Article 2 does not require that the acts be committed with the intent to cause consequences that somehow imply terrifying the public or the Government; rather, intent is only incorporated as a requirement for the commission of the act (for example, intending to destroy a means of transport), the fact that Article 2 of Decree-Law No. 24.575 had not been supplemented by the considerations discussed above at the time it was applied to Wilson García suffices to hold that it violated the nullum crimen nulla poena sine lege praevia principle.

16. From a different point of view, given that imprisonment is a restriction on the right to personal liberty, it is also reprehensible that the law fails to consider that restrictions must be proportionate and, therefore, so must be punishment. There must be proportionality between the severity of the offense and the ensuing punitive reaction; that is to say, the less serious the offense, the less severe the punishment and the less significant the participation of the accused in the crime, the less severe the punishment. Article 4, which defines and punishes collaboration -a crime that, by the lawmaker’s decision, is independent of aiding and abetting, which usually carries a lesser punishment-, imposes the same minimum penalty as that imposed on the perpetrator. It would be the responsibility of the State to justify such restriction, which, at first glance, seems to violate the principle of proportionality of restrictions on human rights and, therefore, the proportionality of punishment.

17. Finally, it should be noted that the nullum crimen nulla poena sine lege praevia principle not only refers to the need to describe, as clearly as possible, the conduct underlying a criminal charge of terrorism or other related crimes, but also requires that the punishment be within the statutory range. Articles 2, 3, and 4 of Decree-Law No. 24.575 establish the minimum penalties, but not the maximum penalties, thus giving courts full discretion to increase such punishment but not to reduce it, according to the specific circumstances of the case. The fact that several Decree-Laws, one of which established the maximum limits of the penalties established in Articles 2, 4, 5, and 9 of Decree-Law No. 24.575, were subsequently enacted is a clear indication that this situation violated the nullum crimen nulla poena sine lege praevia principle in relation to punishment.

Case of Urcesino Ramírez-Rojas
17. On September 30, 1994, in the first proceedings brought against him, Urcesino Ramírez-Rojas was convicted of aggravated terrorism, as described in Article 320(1)(o) and 5(o) of the Criminal Code of 1991, although the facts underlying his conviction were committed between 1987 and 1990. The Court found that the conviction infringed the rule of freedom from ex post facto criminal laws as enshrined in Article 9 of the Convention (paragraphs 205 to 208 of the judgment), but did not violate the nullum crimen nulla poena sine lege praevia principle laid down in the same provision as it equated Articles 319 and 320 of the Peruvian Criminal Code with the aforementioned Article 2, which the Court deemed to be compatible with the American Convention (paragraph 194 of the majority judgment).

18. The condemnatory judgment against Mr. Ramírez was overturned by the Constitutional Court on March 27, 2003. On May 13 of the same year, National Chamber for Terrorism (Sala Nacional de Terrorismo) quashed the proceedings and on July 31 a court specialized in terrorism quashed all proceedings in the first trial, including the prosecutor’s case and ordered that steps be taken in the new trial. In the new proceedings, which are still pending before Peruvian courts, the Special Superior Prosecutor’s Office for Terrorism (Fiscalía Superior Especializada en Delitos de Terrorismo) brought charges against Mr. Ramírez for the crimes defined in Article 320(1), (2), and (4) and Article 322 of the Criminal Code of 1991.

19. As stated above, the Court found that Article 320 of the Criminal Code was compatible with Article 9 insofar as it was assimilated to Article 2 of Decree-Law No. 24.575 (paragraph 194). As regards Article 322, the Court followed the same reasoning used in relation to Article 4 of the aforesaid Decree-Law in order to decide that it was also compatible with the Convention.

20. The same arguments advanced above to conclude that Article 2 and, as a result, also Articles 4 and 5 of Decree-Law No. 24.575 violate the nullum crimen nulla poena sine lege praevia principle are, therefore, valid to support the same position in relation to Articles 320 and 322 of the Criminal Code of Peru of 1991.

REGARDING REPARATIONS TO URCESINO RAMÍREZ-ROJAS
I. As a result of being arbitrarily arrested

1. Upon examining the possible violations of the right to personal liberty of Mr. Ramírez-Rojas, the Court found that Peru violated Article 7(1), (2), (3), (5), and (6) of the Convention as he was arrested without a warrant, even though it was not a case of flagrante delicto. He was taken before a judge only thirteen days after his arrest, and he was denied the right to file a writ of habeas corpus (paragraph 134 of the judgment), all of which took place during the first proceedings brought against him, which extended from July 27, 1991, when he was arrested, to March 27, 2003, when the Constitutional Court rendered the decision whereby it sustained in part the action filed therewith by the detainee and ordered that the proceedings against which such action had been filed be quashed.

2. Mr. Ramírez-Rojas continued to be deprived of his liberty, on the basis of the 1991 arrest warrant, despite the decision rendered by the Constitutional Court, as the Court held that the annulment did not affect some stages of the criminal proceedings and that said warrant “was valid and retained its effect.” The Constitutional Court remanded the case to the relevant Criminal Court so that the relevant procedures be taken; notwithstanding, the Criminal Court convened to hear the case only on June 24, 2003, without issuing a new arrest warrant which justified the deprivation of liberty, in accordance with Article 7 of the American Convention.


The Inter-American Court found that Peru violated Article 7(3) of the Convention insofar as during the period of time in which the arrest warrrant was in force, the courts failed to submit sufficient grounds to keep it in force (paragraph 143). In other words, in its judgment, the Court found that the deprivation of Mr. Ramirez’s liberty, which has persisted to the date of the Inter-American Court’s judgment and of this opinion, that is, over fourteen years, was arbitrary and continues to be so to the present day. The Court should have ordered that the violation be ceased, which would have resulted in the immediate release of Mr. Ramírez. 

If after his release, the State considers that the required conditions to order his arrest in accordance with Article 7(2) and 7(3) are met, the relevant court should issue a warrant stating the grounds upon which the arrest is based. Even if the State shows that the arrest of Mr. Ramírez is justified under said provisions, it should also show that the time during which he has been confined conforms to the reasonability standard specified in Article 7(5) of the Convention. Otherwise, the State may not arrest Mr. Ramírez again, under the provisions of the Convention, unless he is convicted and arrested to serve his sentence.

II. As a result of having been held in custody for a long time, under conditions that violated Article 5 of the Convention, and subject to proceedings that violated Article 8 thereof.
3. The Court decided not to order the State to take the necessary measures to ensure the immediate release of Mr. Ramírez. Rather, it ordered monetary reparation, with which I have concurred. However, even though the Court awarded monetary compensation, it should have considered the prison conditions, the duration of his imprisonment under such conditions, and the distress of being subject to proceedings in which he was denied the right to defend himself, to order, in addition, another form of relief.

4. During his imprisonment, Mr. Ramírez has been deprived of liberty: (i) approximately fifteen days (until August 10, 1991) in the basement of the Police Department (Dirección de Policía); (ii) two days in the jail of the Palace of Justice; (iii) three years and one and a half months in Castro-Castro Maximum Security Prison; (iv) six years and one month in Huacariz Prison, in Cajamarca; (v) three years and four months in El Milagro Prison, in Trujillo; and then (vi) transferred again to Castro-Castro Prison, where he is still awaiting trial.

5. Prison conditions in these places did not comply with the requirements laid down in Article 5(2). He was confined in a cell for twenty-three hours and a half a day for a year. Visits sometimes were authorized only at very infrequent intervals; on other occasions, the remote areas where the prisons were located made them impossible. Although the weather conditions prevailing in the area where one of the prisons where he was held was located took a heavy toll on his health and the medical report recommended that he be transferred to a place with warmer climate, he stayed there for over two years, with the resulting consequences for his health. 

6. In sum, Mr. Ramírez has been, for over fourteen years, continuously and arbitrarily deprived of his liberty, under prison conditions that violate the American Convention, subject for several years to proceedings that violate Article 8 thereof and, to date, awaiting for final judgment to be rendered in the second proceedings brought against him. The severity of these violations should have been reflected in the reparations ordered by the Court in its judgment. I consider that, at least, the Court should have required, as a means of reparation, that the State, through its relevant bodies, order that, if Mr. Ramírez is convicted, for the purpose of service of sentence, each day spent in prison be computed as two days, in order to redress, to the extent possible, the gross violation committed by State officials to the detriment of Mr. Ramírez.
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