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DISSENTING OPINION OF JUDGE ALEJANDRO MONTIEL ARGÜELLO

1)
I have dissented from the third operative paragraph of the preceding judgment because, in my opinion, the Court should have admitted the objection of lack of jurisdiction with regard to all the facts that allegedly gave rise to the State’s responsibility; consequently, it should have been decided that this responsibility does not exist and that the case should be dismissed and filed.
2)
It is widely recognized that the Republic of El Salvador experienced one of the most difficult and critical moments of its history from 1979 to 1982, when there was an uprising by guerrilla groups who attempted to obtain political power through violence. The conflict was so severe that Protocol II additional to the Geneva Conventions of 12 August 1949 became applicable, and also the intervention of the International Red Cross.  
3)
As a result of the conflict, many people were displaced, both abroad and to safer places; many families were dispersed and the members did not know each other’s whereabouts or that of their previous neighbors; moreover, files of courts, municipalities, and religious and charity organizations were destroyed.

4)
This situation evidently created extreme difficulty in clarifying the truth in cases in which one of the groups was accused of violating someone’s human rights, even though the Government of El Salvador has made pertinent efforts.
5)
This appears to be the reason why El Salvador (which had ratified the American Convention on Human Rights in 1978), only recognized the jurisdiction of the Inter-American Court of Human Rights on June 6, 1995. Furthermore, this recognition was made restrictively, because it contains “the reservation that it recognizes this jurisdiction solely and exclusively in cases involving subsequent juridical facts and acts, or juridical facts and acts which commenced after the declaration of recognition had been deposited ...”

6)
I am in complete agreement with those who would like all the 35 member countries of the Organization of American States to ratify the American Convention on Human Rights, since only 24 of them have done so, and all those who ratify it to recognize the jurisdiction of the Inter-American Court of Human Rights, because currently only 21 countries do so. Moreover, the ratifications and the declarations of recognition contain numerous reservations and restrictions, all of which weaken considerably the American system for the protection of human rights.  The system of the European Court of Human Rights is much more complete, following Protocol II and the Statute of the International Criminal Court.
7)
Despite the above, our desire to attain the ideal should not lead us to disregard existing reservations and restrictions, but rather to apply them strictly; the contrary would not contribute to improving the system, rather it could have the effect of dissuading some States from taking part in it or doing so in a more restrictive way that at present.
8)
In this case, the declaration of recognition should be interpreted in good faith, in accordance with the usual meaning of its terms, and taking into accounts its object and purpose, in application of the general rule of interpretation contained in Article 31 of the Vienna Convention on the Law of Treaties.
9)
According to that declaration, not only acts prior to the declaration but also subsequent acts, which commenced prior to it, are excluded from the Court’s jurisdiction. To determine whether the facts alleged to have resulted in violations of rights and, consequently, State responsibility, fall within these categories, the human rights that are said to have been violated in the applications of the Commission and of the next of kin must be examined.
10)
The applications of both the Commission and the next of kin indicate that the rights to life, to humane treatment, to personal liberty, to judicial protection, of the child, of the family, and to a name were violated to the detriment of the alleged victims; and the rights to humane treatment, of the family, to a fair trial and to judicial protection, to the detriment of the next of kin.
11)
It can be seen, merely from listing the rights that are said to have been violated, that the alleged violations occurred as a result of the disappearance of the victims or, at least, of facts that commenced on the date of that disappearance (which has been established as June 1982); while, as stated above, the declaration of recognition was made on June 6, 1995; in other words, 13 years later. Not a single fact that resulted in human rights violations commenced after the disappearance. It is true that some facts are subsequent to the declaration, but this is not sufficient since, to fall within the Court’s jurisdiction, they would have to have commenced after this.

12)
It has been alleged that the crime of forced disappearance is of a continuing nature while the person disappeared does not appear, and the State has argued that it has not ratified the Inter-American Convention on Forced Disappearance of Persons adopted in Belem do Pará on June 9, 1995. The problem posed is to determine whether the said Convention establishes the continuing nature of the crime of forced disappearance or whether it merely confirms this nature, which had been recognized in other international instruments, so that the fact that the Convention has not been ratified would have no significance. However, in this case, that problem would not have any significance either, because, whether the crime is continuing or not, the facts resulting from it would always have commenced prior to the declaration of recognition and, consequently, are not subject to the Court’s jurisdiction in the instant case. If the contrary were true, this would signify an undue fragmentation of the complex crime of forced disappearance as happens in other cases, when declarations of recognition that have been drafted in a different way are applicable.

The characteristics of the crime of forced disappearance, which I agree with, do not detract from the reality that the crime generates facts that can be excluded from the Court’s jurisdiction if a declaration of recognition establishes this, as in the instant case. 
13)
The Commission has cited paragraph 39 of the judgment on preliminary objections delivered by the Court on July 2, 1996, in Blake vs. Guatemala, which states: “...forced disappearance implies the violation of various human rights recognized in international human rights treaties, including the American Convention, and that the effects of such infringements – even though some may have been completed, as in the instant case – may be prolonged continuously or permanently until such time as the victim's fate or whereabouts are established.

14)
I was one of the judges who delivered this judgment and I agree with the contents of the above paragraph, but the Blake case is very different from the instant case, because, as mentioned, continuity does not mean that the pertinent facts did not have a commencement. This had no significance in the Blake case, because Guatemala’s declaration of recognition did not exclude facts that commenced before the declaration (as did that of El Salvador), but only preceding facts.
15)
In accordance with Guatemala’s declaration, the Court decided to rule that the preliminary objection owing to lack of jurisdiction with regard to the detention and death of Mr. Blake was admissible, and to continue hearing the case in relation to effects and acts subsequent to the declaration.  Conversely, as El Salvador’s declaration excludes facts that commenced prior to the declaration, the objection of lack of jurisdiction is applicable to all the facts invoked by the petitioners and, as I mentioned above, the case should be dismissed and declared closed.
16)
In the judgment on merits in the Blake case, delivered on January 24, 1998, in which I also took part, partially dissenting, the Court declared that Guatemala had violated the judicial guarantees set forth in Article 8(1) of the Convention and also the right to humane treatment of the relatives of the victim.
17)
The fundamental difference between the Blake case and the instant case is evident. In the former, the violations of the rights of the next of kin were examined because it was considered that those violations occurred subsequent to the date of the declaration while, in the instant case, since the commencement of the facts was prior to the declaration – as they were an undoubted consequence of the disappearance – they are not subject to the Court’s jurisdiction. Furthermore, in the Blake case, the violations of the rights of the victim were rejected and, in this case, the Commission invokes them, even though it is even clearer that they are the immediate result of the disappearance.
18)
It has also been alleged that the limitation contained in El Salvador’s declaration is contrary to the object and purpose of the American Convention on Human Rights. This is not true, because not every alleged violation of that object and purpose falls within the Court’s jurisdiction. Nevertheless, according to Article 62 of the Convention, it must be included in the defendant State’s declaration of recognition or in a special declaration, thereby following a similar procedure to the International Court of Justice. Paragraph 2 of this article establishes that the declaration may be made unconditionally, for a specified period, or for specific cases. In the instant case, El Salvador’s declaration refers to both a specified period and specific cases. 

It is true that the expression ‘specific cases’ is not the most fortunate one, because it could be interpreted as referring to individually identified cases; however, the practice of all the countries who have accepted the Court’s jurisdiction and the relevant case law of the Court has been that this refers to cases included within previously indicated categories and this is what El Salvador’s declaration does. To adopt another interpretation would invalidate all the limitations contained in the declarations that are in force, since none of them refer to individually identified cases.
19)
As I said at the beginning of this opinion, I hope that all the American States accept the Court’s jurisdiction without any limitation, but until this happens, we must apply the actual system.
20)
I have dissented from the seventh operative paragraph which rejects the objection of non exhaustion of domestic remedies, because, in my opinion, this rejection implies an anticipated ruling on matters that should be decided in the judgment on merits in this case.
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