
PARTIALLY DISSENTING OPINION OF JUDGE ALBERTO PÉREZ PÉREZ

1. I  fully agree with the fundamental parts of the judgment accepting the State’s partial acknowledgement of responsibility and determining that the State violated the rights to life and personal integrity, protection of honor and dignity, freedom of thought and expression, and freedom of association, as well as the political rights of Senator Manuel Cepeda Vargas; the rights to judicial guarantees and judicial protection of Senator Manuel Cepeda Vargas and his next of kin, and the rights to personal integrity and the protection of honor and dignity, and the right to movement and residence of Iván Cepeda Castro, María Cepeda Castro, Olga Navia Soto, Claudia Girón Ortiz, María Estella Cepeda Vargas, Ruth Cepeda Vargas, Gloria María Cepeda Vargas, Álvaro Cepeda Vargas and Cecilia Cepeda Vargas, in their respective circumstances. 

2. I consider of particular importance the reaffirmation that it is incumbent on the Court, “in the exercise of its contentious jurisdiction, to examine the facts brought before it and to assess them in accordance with the evidence submitted by the parties” and, in “cases of serious violations of human rights, when examining the merits” to take into account “that, since they were committed in the context of massive and systematic or generalized attacks against one sector of the population, such violations can also be characterized or classified as crimes against humanity, in order to explain clearly the extent of the State’s responsibility under the Convention in the specific case, together with the [pertinent] juridical consequences.” Thus, the Convention is interpreted “through [its] convergence with other norms of international law, particularly with regard to the prohibition of crimes against humanity, which is ius cogens,” without this implying “establish[ing] individual responsibilities, determination of which falls within the jurisdiction of the domestic or the international criminal courts” (paras. 41 and 42).

3. I also agree with almost all the measures ordered in the judgment in relation to the violations that have been verified.

4. I dissent exclusively with regard to the decision of the majority of the members of the Court not to grant, as compensation for loss of earnings, any amount additional to the sum awarded by the Colombian State solely to Olga Navia Soto (common-law wife of Senator Manuel Cepeda Vargas at the time of his death) and, thus, to deprive of any compensation for this concept all the other people considered “injured parties”; namely, “Iván Cepeda Castro, María Cepeda Castro, […] Claudia Girón Ortiz, María Estella Cepeda Vargas, Ruth Cepeda Vargas, Gloria María Cepeda Vargas, Álvaro Cepeda Vargas and Cecilia Cepeda Vargas (deceased)” (para. 212, which nevertheless states that “[a]ll of them shall be beneficiaries of the reparations ordered by this Court”).

5. This decision arises from the contents of paragraph 246 of the judgment, which reads as follows: 

The Court considers that, when national mechanisms exist to determine forms of reparations, these procedures and results can be assessed (supra para. 139). If these mechanisms do not satisfy criteria of objectivity, reasonableness and effectiveness to make adequate reparation for the violations of rights recognized in the Convention that have been declared by this Court, it is for the Court, in exercise of its subsidiary and complementary competence, to order the pertinent reparations. In this regard, it has been determined that the next of kin of Senator Cepeda Vargas had access to the administrative courts, which established compensation for loss of potential earnings based on objective and reasonable criteria. Consequently, the Court assesses positively the measures taken by the domestic courts in this case,
 and finds that the amount established by these courts is reasonable in terms of its case law.

6. Far from being reasonable compensation in the terms indicated, that decision constitutes an unjustified departure from the Court’s case law, expressed, for example, by the judgment handed down in the Case of the La Rochela Massacre,
 in the following words:

245.
In this case, the Court notes that, in the administrative proceedings, the State awarded damages for loss of potential earnings to twelve children and seven spouses or companions
 of eight of the deceased victims in accordance with the guidelines set out by its domestic courts (supra para. 239). The Court recognizes the efforts made by Colombia with regard to the obligation to provide reparations and assesses them positively. 

246.
The Court notes, however, that the formula used to calculate and distribute the compensation for loss of earnings in the domestic proceedings is distinct from the formula used by this Court. The Court considers that compensation for loss of earnings should include the income that the deceased victim would have received during his or her remaining life expectancy. That amount, therefore, is incorporated into the estate of the deceased victim, but is delivered to the next of kin. Therefore, the Court will determine the appropriate amounts that it deems pertinent to order. 

247.
The Court has verified that the next of kin of the deceased victims, Carlos Fernando Castillo Zapata, Benhur Iván Guasca Castro and Orlando Morales Cárdenas, filed a claim under administrative law, but were not awarded loss of earnings, and that the next of kin of Arnulfo Mejía Duarte did not have recourse to this procedure. In this regard, and in keeping with its case law, the Court deems it appropriate to order compensation for loss of earnings to each of the four deceased victims mentioned above. 

248.
As it has in other cases,
 the Court establishes the following compensation, in equity, for the loss of potential earnings of the twelve deceased victims. In doing so, the Court takes into account aspects such as the victims’ occupations and their corresponding remuneration, their age and life expectancy, and the compensation awarded at the domestic level (supra para. 245): […]

249.
The compensation established in the preceding paragraph shall be distributed among the next of kin of the deceased victims, in accordance with the provisions of paragraph 237 of this judgment. The State shall make these payments within one year from notification of this judgment.

250.
Furthermore, when paying the reparations ordered by this Court in paragraph 248, the State may subtract from each family member, the amount granted to that person under the domestic administrative proceedings for loss of potential earnings. Should the compensation ordered in those domestic proceedings exceed the compensation ordered by the Court in this judgment, the State many not require the victims to return the difference.

7. The decision of the majority of the members of the Court with which I dissent also implies a departure from one of the most fundamental aspects of its case law, established in the first judgment on reparations, in the Velásquez Rodríguez case:

28.
Indemnification for human rights violations is supported by international instruments of a universal and regional character. Based on the Optional Protocol, the Human Rights Committee, created by the International Covenant of Civil and Political Rights of the United Nations, has repeatedly called for compensation for violation of human rights recognized in the Covenant (see, for example, communications 4/1977; 6/1977; 11/1977; 132/1982; 138/1983; 147/1983; 161/1983; 188/1984; 194/1985; etc., Reports of the Human Rights Committee, United Nations). The European Court of Human Rights has reached the same conclusion, based upon Article 50 of the Convention for the Protection of Human Rights and Fundamental Freedoms.

29.
Article 63(1) of the American Convention provides as follows:

If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated.  It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.

30.
This article does not refer to or limit the ability to ensure the effectiveness of the means of reparation available under the internal law of the State Party responsible for the violation, so it is not limited by the defects, imperfections or deficiencies of national law, but functions independently of it.

31.
This implies that, in order to establish the corresponding indemnity, the Court must rely upon the American Convention and the applicable principles of international law.

8. It is undeniable that, regarding “the formula used to calculate and distribute the compensation for loss of earnings” (Case of the La Rochela Massacre, para. 246), there is an evident difference between the criteria used by the Colombian State, which consists in considering only “the amount of money those who were financially dependent on the victim failed to perceive from him” (para. 245 of the judgment), and the criteria of the Court, which “considers that the compensation for loss of earnings should include the income that the deceased victim would have received during his or her remaining life expectancy” and that this “amount, therefore, is incorporated into the estate of the deceased victim, but is delivered to the next of kin”; therefore, “the Court will determine the appropriate amounts that it deems pertinent to order” (Case of the La Rochela Massacre, para. 246).

9. Furthermore, I consider that the reasoning of the majority of the members of the Court is incorrect when it progresses from the premise that “when national mechanisms exist to determine forms of reparation” they “can be assessed,” to affirming that “it has been determined that […] the administrative courts […] established compensation for loss of potential earnings based on objective and reasonable criteria,” and finally to conclude that “the Court assesses positively the measures taken by the domestic courts in this case,
 and finds that the amount established by these courts is reasonable in terms of its case law.” Here there is a clear petitio principii, because precisely what should have been determined, using convincing arguments based on the evidence, was that the criteria used by the Colombian administrative system of justice had effectively been “objective and reasonable,” and that “the amount established by these courts” was “reasonable in terms of [the] case law” of the Court, so that it could be assessed “positively,” not only to recognize “the efforts made by  Colombia” (as in the Case of the La Rochela Massacre, para. 245), but rather to consider them decisive and final.

10. The reasoning of the majority of the members of the Court has unduly inverted the correct reasoning set out in the Velásquez Rodríguez case (paras. 30 and 31) because, by accepting uncritically the decision of the domestic courts on “the formula used to calculate and distribute the compensation for loss of earnings,” it is, in fact, “condition[ing] the reparations established by the Court to the instruments of reparation that exist under the domestic laws of the State Party responsible for the violation” and allowing the calculation of the compensation for loss of earnings to be established “in function of the defects, imperfections or deficiencies of national law,” instead of establishing compensation “independently of it” and based “upon the American Convention and the applicable principles of international law.”

Alberto Pérez Pérez

                                                                                                           Judge

Pablo Saavedra Alessandri

          Secretary

� 	[Footnote 334 in the text of the judgment] Cf. Case of the La Rochela Massacre, supra note 16, para. 245.


� 	La Rochela Massacre v. Colombia. Merits, reparations and costs. Judgment of May 11, 2007. Series C No. 163, paras. 245 to 250. The transcript of paragraph 248 omits the details of the compensation established.


�	 [Footnote 243 in the text of the judgment in the Case of the La Rochela Massacre]. The children and spouses or companions of the deceased victims who received compensation for loss earnings were: Nicolás Gutiérrez Morales and Sergio Andrés Gutiérrez Morales, sons of Mariela Morales Caro; Esperanza Uribe Mantilla, wife, and Pablo Andrés Beltrán Uribe and Alejandra Maria Beltrán Uribe, children of Pablo Antonio Beltrán Palomino; Hilda María Castellanos, wife of Virgilio Hernández Serrano; Paola Martínez Ortiz, companion and Daniel Ricardo Hernández Martínez and Julián Roberto Hernández Martínez, sons of Luis Orlando Hernández Muñoz; Luz Nelly Carvajal Londoño, wife, and Angie Catalina Monroy Carvajal, daughter of Yul Germán Monroy Ramírez; Mariela Rosas Lozano, wife, and Marlon Andrés Vesga Rosas, son of Gabriel Enrique Vesga Fonseca; Blanca Herrera Suárez, companion, and Germán Vargas Herrera and Erika Vargas Herrera, children of Samuel Vargas Páez; and Luz Marina Poveda León, wife, and Sandra Paola Morales Póveda and Cindy Vanesa Morales Póveda, daughters of César Augusto Morales Cepeda.


� 	[Footnote 244 in the text of the judgment in the Case of the La Rochela Massacre] Cf. Case of the Ituango Massacres, supra note 15, para. 373; Case of the Pueblo Bello Massacre, supra note 12, para. 248; and Case of Blanco Romero et al., supra note 119, para. 80.


� 	[Footnote 245 in the text of the judgment in the Case of the La Rochela Massacre] Cf. Case of the Ituango Massacres, supra note 15, para. 376.


� 	Velásquez Rodríguez v. Honduras. Reparations and costs. Judgment of July 21, 1989. Series C No. 7, paras. 28 to 31.


� 	[Footnote 334 in the text of the judgment] Cf. Case of the La Rochela Massacre, supra note 16, para. 245.
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