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DISSENTING OPINION OF JUDGE PIZA-ESCALANTE

1.
I would have had no reservation in approving the Judgment in its entirety had point 6 been drafted as follows:

6.
Decides that the form and amount of such compensation, failing agreement between the parties, with the intervention of the Commission, within six months of the date of this judgment, shall be settled by the Court and, for that purpose, retains jurisdiction of the case.

I would even have concurred with a less definitive decision to remit the agreement to the parties, without referring to the Commission, as the Court concluded in paragraph 191; but not with the conclusion of paragraph 192, to which I also dissent.

2.
My dissent is not the on the merits or the basic sense of that provision, insofar as it reserves to the Court the final decision on the compensation awarded in the abstract and leaves to the parties the initiative to reach an agreement within the time period stipulated, but only to the granting of the status of parties for that purpose, which the majority vote gives the Commission, but not the assignees of the victim.

3.
I dissent, therefore, in order to be consistent in my interpretation of the Convention and of the Regulations of the Commission and Rules of Procedure of the Court, according to which the only active party in the proceeding before the Court, in a substantive sense, is the victim and his assignees, who posses the rights in question and are the beneficiaries of the provisions contained in the Judgment, in keeping with Article 63 (1) of the Convention, which specifically provides that:


. . . fair compensation be paid to the injured party.

The Commission, an impartial and instrumental party comparable to a public prosecutor (Ministerio Público) in the inter-American system of protection of human rights, is a party only in a procedural sense, as the prosecution, and not in a substantive or material sense, as beneficiary of the judgment (Arts. 57 and 61, Convention; 19. b of the Regulations of the Commission; and 28 of the Statute of the Court).

4.
This thesis regarding the parties in the proceeding before the Court is the same that I have consistently urged, beginning with my Separate Opinions on the decisions of 1981 and 1983 in the Matter of Viviana Gallardo et al. (see, e.g., Decision of November 13, 1981, "Explanation of Vote" by Judge Piza, para. 8, and Decision of September 8, 1983, "Separate Vote" of Judge Piza, paras. 36, 39 and operative point No. 8, where I argued, inter alia:

39.
. . . in my judgment, the parties in the substantial sense are . . .:  a) the State of Costa Rica as the "passive party," which is charged with the violations and is the eventual debtor of its reparation . . . and b) as the "active party," the person entitled to the rights claimed and, therefore, the creditor of any eventual estimatory sentence, the victims . . . .  The Commission is not a party in any substantial sense because it is not the holder of the rights or the duties that might be or can be declared or constituted by the verdict).

5.
Although valid, the majority opinion is deficient because it does not recognize the assignees of Manfredo Velásquez as a party, in conformity with Article 63 (1) of the Convention, and, also, insofar as what must be contained in the Judgment according to Article 45 (2) and 45 (3) of the Rules of Procedure, which read as follows:

2.
Where the Court finds that there is a breach of the Convention, it shall give in the same judgment a decision on the application of Article 63 (1) of the Convention if that question, after being raised under Article 43 of these Rules, is ready for decision; if the question is not ready for decision, the Court shall decide on the procedure to follow.  If, on the other hand, the matter has not been raised under Article 43, the Court shall determine the period within which it may be presented by a party or by the Commission.

3.
If the Court is informed that an agreement has been reached between the victim of the violation and the State Party concerned, it shall verify the equitable nature of such agreement.

6.
In those Separate Opinions, I also explained my position regarding the procedural relationship of the parties, that is, not as beneficiary and debtor, but rather as plaintiff and respondent in the proceeding, as follows:

40.
. . . there is no valid reason to refuse to the victims, the substantial "active party," their independent condition of "active party" in the proceedings.  . . . in my judgment, the Convention only bars the individual from submitting a case to the Court (Art. 61 (1)).  This limitation, as such, is, in the light of the principles, a "repugnant matter" (materia odiosa) and should thus be interpreted restrictively.  Therefore, one cannot draw from that limitation the conclusion that the individual is also barred from his autonomous condition of "party" in the procedures once they have begun . . . .  (A)s concerns the Inter-American Commission, which must appear in all cases before the Court . . . this is clearly a sui generis role, purely procedural, as an auxiliary of the judiciary, like that of a "Ministerio Público" of the inter-American system for the protection of human rights (Decision of September 8, 1983).

As I have said (supra 1), the foregoing forces me to dissent to paragraph 192, insofar as it recognizes the Commission as the sole procedural party other than the State or States that participate in a case before the Court, without recognizing the legal standing, even in a purely procedural sense, of the victims or their assignees, among others.

7.
In addition, I believe that if the Convention and the Rules of the Commission and the Court generally authorize a friendly settlement both before and after the case is brought to the Court, and this process is always controlled directly by the victim with only the mediation or oversight of the Commission, it makes no sense to authorize a direct agreement after the Court has ordered, in the abstract, the payment of an indemnization, naming the Commission as the only party to deal with the State concerned rather that the assignees of Manfredo Velásquez to whom the indemnization is owed.  The following provisions are self-explanatory:

Convention

Article 48

1.
When the Commission receives a petition or communication alleging violation of any of the rights protected by this Convention, . . .

f.
(It) shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention.

Regulations of the Commission

Article 45.  Friendly Settlement

1.
At the request of any of the parties, or on its own initiative, the Commission shall place itself at the disposal of the parties concerned, at any stage of the examination of a petition, with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in the American Convention on Human Rights.

Rules of Procedure of the Court

Article 42.  Discontinuance

2.
When, in a case brought before the Court by the Commission, the Court is informed of a friendly settlement, arrangement or other fact of a kind to provide a solution of the matter, it may, after having obtained the opinion, if necessary, of the delegates of the Commission, strike the case off its list.

With respect to this last provision, it is obvious that if the "party" in the friendly settlement were the Commission, it would be absurd that the Court would later have to obtain the opinion of the Commission in order to strike the case off its lists.

8.
Nothing in the foregoing means that I do not understand or share the concern that the majority decision appears to reveal, in the sense that the Commission, possibly, is in a better condition to oversee the interests of the assignees of Manfredo Velásquez, or that a specific agreement between the Government and the Commission could have the greater standing of an international agreement.  Nevertheless, I hold as follows:

a.
Regarding the first point, that the Court is required to apply the norms of the Convention and its Rules in conformity with their ordinary meaning.  In my opinion, the text of those norms does not support the interpretation adopted.

b.
I did not mean to suggest at any time that the Commission should not actively participate in the negotiation of an agreement with the Government concerning the compensation ordered by the judgment.  My draft specifically recognized that and my willingness to accept a simple reference to "the parties" implied the Commission's participation.  Of course, the Court has reserved the right to confirm that agreement anyway (operative  point 7, adopted unanimously).

c.
Regarding the effectiveness of the agreement, I am not concerned whether the legal framework is national or international.  In either case the validity and force of that agreement would derive from the Convention by virtue of the judgment itself and the confirmation or formal approval of the Court, which would be subject to execution at the international and the domestic level, as expressly provided by Article 68 (2) of the Convention in the sense that

2.
That part of a judgment that stipulates compensatory damages may be executed in the country concerned in accordance with domestic procedure governing the execution of judgments against the state.

d.
In addition, it must be kept in mind that the period established in the judgment is only six months, after which the Court shall hear the matter, either to confirm the agreement of the parties (operative point 7) or to set the amount of compensation and manner of payment (operative point 6) on the motion of the Commission or the interested parties, as provided by Article 45 (2) and 45 (3) of the Rules cited above, according to which

2.
. . .  the Court shall determine the period within which it may be presented by a party or by the Commission.

3.
If the Court is informed that an agreement has been reached between the victim of the violation and the State Party concerned, it shall verify the equitable nature of such agreement.
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