Concurring opinion of Judge Diego García-Sayán in relation to the 

judgment of the Inter-American Court of Human Rights, in

Cepeda Vargas v. Colombia of May 26, 2010

1.
In this concurring opinion, I develop the grounds for my agreement with the decision taken by the Court in the judgment in the case of Cepeda Vargas v. Colombia as regards the positive assessment of the measures taken in the domestic sphere by the administrative jurisdiction concerning the determination of compensation for loss of potential earnings, and find that the amount established in that sphere was reasonable. My reasoning on this point appears below.

2.
In this case, among other aspects, the Court considered two that I believe are especially relevant. The first, that it was incumbent on the Court to assess whether the “national mechanisms for determining forms of reparation […] satisfy criteria of objectivity, reasonableness, and effectiveness to make adequate reparation for the violations of rights recognized in the Convention that have been declared by this Court” (para. 246). The second, that, in this case, the Court developed this attribution by determining that “it has been determined that the next of kin of Senator Cepeda Vargas had access to the administrative law courts, which established compensation for loss of potential earnings based on objective and reasonable criteria. Consequently, the Court assesses positively the measures taken by the domestic courts in this case,
 and finds that the amount established by these courts is reasonable in terms of its case law” (para. 246). 

3.
In my opinion, the conclusion reached by the Court in the instant case on this issue is supported by three fundamental factors. The first is the principle of the subsidiarity of the international jurisdiction; the second, consists in substantive juridical and doctrinal considerations concerning compensation for pecuniary damage, and the third, is the verification by the Court of the conformity of the compensation decided internally with the international obligation to make reparation.

I. 
The principle of the subsidiarity of the international jurisdiction
4.
The preamble of the American Convention establishes a fundamental principle, which is the subsidiarity of the inter-American human rights jurisdiction to the domestic jurisdiction, when recognizing that the international protection of human rights “reinforc[es] or complement[s] the protection provided by the domestic law of the American states.” This subsidiarity is also embodied in Articles 46(1)(a) and 61(2) of the American Convention, which stipulate the requirement of exhausting domestic remedies before having recourse to lodging a petition before the inter-American system.

5.
 The Court has developed this principle, when affirming that “[t]he rule of prior exhaustion of domestic remedies permits the State to resolve the problem in accordance with its domestic laws before becoming involved in international proceedings, which is especially valid in the international human rights jurisdiction, because this reinforces or complements the domestic jurisdiction.”
 The Court has established that State responsibility:

Can only be required at the international level after the State has had the opportunity to examine it and to declare it by means of remedies within the domestic jurisdiction, and to repair the damage caused. The international jurisdiction is of a subsidiary, reinforcing and complementary nature.

6.
Hence, the States of the Americas have wanted to leave it sufficient clear that the protection system established by the American Convention on Human Rights does not substitute the national jurisdictions, but rather complements them.
 “After all, the State’s international responsibility arises when a violation is committed – as a direct result of failure to comply with or violation of the obligation, also international, that it assumed – but the jurisdiction of the Inter-American Court is not necessarily brought into play. This will be deployed in the hypothesis that the domestic jurisdiction does not function.”
 
7.
Furthermore, the Court has explained that:

The American Convention is a multilateral treaty under which States Parties undertake to respect and ensure the rights and freedoms recognized therein and to comply with any reparations ordered. The Convention is the cornerstone of the system for the protection of human rights in America. This system is a two-tiered system: a local or national tier consisting of each State’s obligation to guarantee the rights and freedoms recognized in the Convention and punish violations committed. If a specific case is not resolved at the local or national level, the Convention provides an international tier where the principal bodies are the Commission and this Court. But as the Preamble to the Convention states, the international protection is “reinforcing or complementing the protection provided by the domestic law of the American states.”    Consequently, when a question has been definitively settled under domestic law – to use the language of the Convention – the matter need not be brought to this Court for “approval” or “confirmation.”

8.
The American Convention imposes on the States Parties the obligation to ensure that presumed victims have effective remedies before the domestic courts against violations of the rights recognized in the treaties or under domestic laws,
 and establishes the correlative obligation of complainants to exhaust previously the remedies under domestic law as a condition for the admissibility of their petitions at the international level. The establishment of these complementary obligations underscores the necessary interaction that must exist between international law and domestic law in the sphere of the protection of human rights.

9.
The principle of subsidiarity of the inter-American system for the protection of human rights implies that the States – through their domestic organs and authorities – bear the primary responsibility to respect and guarantee, within their sphere of jurisdiction, the human rights embodied in the international laws of protection and to comply with the international obligations that derive from them. And the primary guarantors of the protection of human rights are called on to be the domestic courts and authorities. “In principle, the national administrators of justice are better placed to know, assess and decide the presumed violations of human rights. The international administrators of justice only intervene when the State has failed to comply with its international obligations. Consequently, the principle of subsidiarity establishes an adequate mechanism for defining the limits of the international jurisdiction and the obligations of the national authorities.”

10.
These implications of the principle of subsidiarity were emphasized in the case of Acevedo Jaramillo et al. v. Peru, when the Court recalled that:
The State is the principal guarantor of human rights and, as a consequence, if a violation of the said rights occurs, the State must resolve the issue under the domestic system and redress the victim before resorting to international forums such as the inter-American system for the protection of human rights; which derives from the ancillary nature of the international system in relation to domestic systems for the protection of human rights. Domestic courts and state organs have the duty to guarantee the implementation of the American Convention at the domestic level.

11.
That essential element of the international law of human rights is at the conceptual basis of its essential interaction with domestic law and the conduct that the different State institutions should have in this regard, taking into account the obligations that, freely and in exercise of its sovereignty, the State has assumed under an international treaty. And this applies in at least two spheres, each arising from two fundamental provisions of the Convention: Article 1(1) and Article 2.
 Thus the States play an essential role as members of the inter-American system of human rights. In this regard, a crucial role corresponds to the national courts, as part of the State apparatus.

12.
In this process of interaction, the Court is not placed above the State, but rather fulfills its role in the sphere of litigation when a case is submitted to it after the domestic jurisdiction has been exhausted. Today, the binding nature of the Court’s judgments is not in question and, essentially, the States abide them. It is particularly significant that domestic courts are increasingly using the Court’s jurisprudential criteria, an international mechanism that today inspires the jurisdictional reasoning of the most relevant courts of Latin America. In this way, the Court’s case law is multiplied in hundreds and perhaps even thousands of national courts. For its part, the inter-American Court is also nourished by the important case law of national courts. The Court cannot place itself outside or above this institutional dynamic, or try to rectify domestic decisions, except in the case of decisions that are contrary or opposed to international standards in light of the American Convention.

13.
The subsidiary nature of the protection organs of the inter-American system for the protection of human rights presumes that the domestic courts are able to establish and apply criteria to repair a violation. This allows the domestic organs and institutions to enhance their ability to use procedures and criteria that accord with international standards concerning human rights. Evidently, the States “do not enjoy unlimited discretionary authority and it will correspond to the organs of the inter-American system, within the framework of their respective competences, to exercise subsidiary and complementary control.”

14.
Once the State’s international responsibility has been declared, it is incumbent on the Inter-American Court to comply with the obligation imposed on it by Article 63(1) of the Convention, to rule “if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party” (emphasis added). To comply with this obligation, the Court must verify that the reparations awarded in the domestic sphere conform to the international obligations and order measures to repair the damage that was not repaired adequately at the domestic level. The Court must assess whether it is appropriate to require the State to pay additional compensation, if compensation had been established by the domestic courts. It is not appropriate to require this measure when the State, through its domestic organs, has established and executed fair compensation that repairs the damage caused.

15.
Consequently, the rulings of the Inter-American Court concerning reparations do not depend on and are not limited by the mechanisms or standards established under the domestic legal system, or by what has been decided by the domestic organs. When verifying the conformity of the reparations awarded at the domestic level, the Court does not have such restrictions. To the contrary, it is the final interpreter of the international obligation to make reparation in relation to human rights but, at the same time, it has the obligation to recognize and encourage, if applicable, the steps taken under domestic law that are in accord with international law.

II.
Compensatory damages for pecuniary harm

16.
In international human rights law, compensatory damages have been considered the form of reparation par excellence to compensate the pecuniary harm resulting from the violation of human rights.

17.
Under comparative domestic law, loss of income is one of the basic elements that almost all legal systems include as a matter that requires the damage to be compensated.
 Clearly, there are procedural differences and diverse criteria as regards how to determine the loss and the amounts awarded. It should also be recognized that, at times, the development of the right to reparation in the domestic sphere, owing to State responsibility for the violation of human rights, has been influenced by international human rights law.

18.
Even though it is evident under international human rights law that the States are obliged to establish an effective remedy that permits making reparation for human rights violations, international laws do not expressly regulate the parameters that the States should observe when determining the compensation that will repair the pecuniary damage caused.

19.
The Principles and Guidelines adopted by the General Assembly of the United Nations in this regard,
 recognize the right of the victims of such violations to “full and effective reparation […], which include the following forms: restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition.”
 When referring in detail to compensation, article 20 indicates that “[c]ompensation should be provided for any economically assessable damage, as appropriate and proportional to the gravity of the violation and the circumstances of each case, resulting from […] violations” and, among such damage, it specifically includes “[m]aterial damages and loss of potential earnings, including loss of earning potential” (paragraph (c)). Other instruments of international human rights law have also incorporated compensation as a form of reparation.

20. Meanwhile, under general international law, article 31 of the draft articles on Responsibility of States for Internationally Wrongful Acts
 establishes the obligation of responsible States “to make full reparation for the injury caused by the internationally wrongful act” and indicates that the “injury includes any damage, whether material or moral, caused by the internationally wrongful act of a State.” Article 34 stipulates the forms that full reparation for the injury caused by the internationally wrongful act must take, which include compensation. Article 36 on compensation recognizes that: “[t]he State responsible for an internationally wrongful act is under an obligation to compensate for the damage caused thereby, insofar as such damage is not made good by restitution,” and also details that “[t]he compensation shall cover any financially assessable damage including loss of profits insofar as it is established.” The commentaries on several of the articles clarify that the concept of proportionality or equity plays an important role with regard to the different forms of reparation, including compensation.
 
21.
As can be seen, these instruments of international law set out general parameters for establishing compensation, but do not elaborate on how to calculate or determine the amounts for compensation of pecuniary damage. Under the inter-American system, pursuant to the extensive competence granted to the Inter-American Court by Article 63(1) of the American Convention
 and based on the principle that any violation of an international obligation gives rise to the State’s obligation to repair it, since its first rulings on the matter in 1989, the Court has been developing standards applicable to the compensation of damage, once it has been determined that the State is internationally responsible for the human rights violation, endeavoring to ensure full and effective reparation for the damage caused and taking into account the special nature of human rights treaties.

22.
In its vast case law on reparations, the Court has developed the aspects of pecuniary damage that must be repaired in cases of human rights violations. The Court has established that pecuniary damage refers to the loss or prejudice to the income of the victims, the expenses incurred as a result of the facts, and the consequences of a pecuniary nature that are directly related to the facts of the case.
 The elements of pecuniary damage recognized by the Inter-American Court include loss of potential earnings, indirect damage and damage to family assets. Although, through its case law, the Court has used diverse criteria to calculate loss of earnings, it has also made it clear that, in order to establish the compensation, “international courts usually use the principle of fairness, according to the circumstances of the specific case, and thus order reasonable compensation for the damage caused; in general, they do not base this on invariable, rigid formulas.”
 In Velásquez Rodríguez v. Honduras it even indicated that, if the compensation for loss of income was received by the victim’s next of kin “[i]t is not correct […] to adhere to rigid criteria, […], but rather to arrive at a prudent estimate of the damage, given the circumstances of each case.”
 It should be noted that in order to establish the compensation corresponding to loss of income, although the Court takes into account certain criteria and the evidence provided, on repeated occasions it has been establishing the amounts, “in fairness”
; in other words, without using a rigid criteria applicable to all cases and, in certain cases, it has even decided to distribute the amounts established in keeping with the inheritance law in force in the country where the facts occurred.
 

III.
Verification that domestic compensation conforms to the international obligation to make reparation

23.
At times, such as in the instant case, when establishing reparations in the international sphere, the Court may face the situation in which the domestic jurisdiction has ordered compensatory damages for the harm derived from the State’s responsibility. In the instant case, the administrative proceedings established the responsibility of the State and, based on the criteria established in the domestic jurisdiction, “Olga Navia Soto was awarded the sum of 910,308,742.00 Colombian pesos as compensation for “loss of potential earnings”; this was equivalent to approximately US$388,500.00 at the exchange rate in force when the judgment was delivered.” (para. 245). This sum was awarded to the deceased victim’s common-law wife considering that she was the only persons who depended on the victim financially. 

24.
The Inter-American Court cannot bypass or ignore the measures taken by the State organs to comply with their obligation to make reparation. It is for the Court, in the exercise of its jurisdiction, to ensure, at the international level, that the measures taken by the State at the national level as regards reparation are in keeping with its international obligations. This means that the Court must make assessments such as: verifying whether the State compensated all aspects of the damage declared by the Court (supra para. 22), so that, if any aspect was not included among those that the State compensated, it would correspond to the Inter-American Court, as a subsidiary organ, to establish compensation for this element; establishing whether the State made its decision based on objective and reasonable criteria, and whether the said reparation was effective to achieve the purpose sought by compensation, which is to make financial reparation for the situation and the expenses arising from the violation, and to re-establish for those affected the situation or status they would have enjoyed in the absence of that damage or injury,
 and that would have allowed them to pursue their projects and goals. 

25.
Although Article 63(1) of the Convention does not condition the reparations established by the Court to the instruments of reparation that exist under the domestic laws of the State Party responsible for the violation, in application of the principle of subsidiarity, it is advisable that, when deciding whether or not to establish compensation to make reparation for a specific pecuniary damage, the Court assesses whether the State has already made reparation for this damage, in light of the American Convention and the principles of international law applicable to the matter.

26.
In addition to the above, when examining the reparation awarded at the domestic level the Court must verify whether the State has complied with its obligation under the Convention to establish in its domestic law an effective remedy to repair human rights violations, to be implemented using proceedings that respect the rights and guarantees established in Articles 8 and 25 of the American Convention. These considerations are limited to examining the effectiveness of the remedy created to make reparation for the pecuniary damage.

27.
In the instant case, the Colombian Council of State, the highest organ of the administrative-law jurisdiction of that country made the final determination of the compensation for loss of earnings based on explicit, clear, objective and reasonable criteria that sought to compensate the damage suffered. The way in which the Council of State calculated the loss of potential income differed from the way that the Court usually calculates it; nevertheless, the criteria used by this State organ was not contrary to the essential criteria intended to establish fair compensation for the financial damage caused to those who would have benefited directly from the income that the victim would have perceived. The decision adopted by the domestic courts was not arbitrary, but was founded on objective standards, which were known previously at the domestic level. Consequently, the Court cannot and must not disregard this domestic decision.

28.
Moreover, consequent with the foregoing criteria, the Court also verified that the decision made during the administrative proceedings did not include another type of damage that the Court has considered must be compensated; namely, indirect damage. it therefore ordered compensatory damages to compensate that harm (para. 247), without limiting itself to what had been established in the domestic sphere. 

IV.
Interaction between the Inter-American Court and the domestic courts: seeking to improve the protection of rights in the domestic sphere

29.
The effective respect and guarantee of human rights depends, above all, on the will and action of the States; consequently, it is an obligation of the States to be the initial mechanism for the protection of human rights. As founders and actors of the inter-American system for the protection of human rights, the States have the obligation to ensure the implementation at the domestic level of the international norms of protection. After all, the daily effectiveness of the rights established under the system depends on this.
30.
In this context, the domestic courts are called on to play a crucial role, because they are one of the principle vehicles for the State to be able to convert the obligations contained in the international human rights treaties into domestic law, by applying them in their jurisprudence and daily proceedings.
 Evidently, not only must they guarantee rights by ensuring the effectiveness of domestic judicial remedies, but they must also put in practice the binding decisions of the Inter-American Court that interpret and define the international laws and standards for the protection of human rights.
 

31.
The active participation of the domestic courts in guaranteeing human rights creates a favorable environment for reinforcing their capacity to use procedures and criteria that are increasingly in conformity with international laws and standards for human rights protection, and this ensures the enhanced implementation of those laws and standards at the domestic level.
32.
Consequently, one of the main purposes of the interaction between the international and national bodies of laws is to improve the national protection systems. This encourages the national jurisdictional organs to deal with violations of rights and to do whatever is possible to repair them, if they occur. “In the international guarantee there is a general interest, in addition to a merely subjective one, to foster the effectiveness of the State system. International protection should not act as a substitute for domestic protection; its function is to complete and promote the latter’s increased effectiveness.”
 

33.
The highest courts of Latin America have been nourishing themselves from the Court’s case law in a process that can be referred to as the “nationalization” of international human rights law.
 For this important process of interaction between the region’s national and international courts to take place, in which the former are called on to apply international human rights law and observe the provisions of the Inter-American Court’s case law, constant incentives must be provided for the substantive dialogue that allows this. Within the framework of the different types of actions that encourage this dialogue, the Inter-American Court’s decision to assess positively the measures taken in the domestic sphere to make reparation for the pecuniary damage constitute an important step on this path.
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