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CONCURRING VOTE OF JUDGES DIEGO GARCÍA-SAYÁN AND SERGÍO GARCÍA RAMÍREZ, IN THE CASE OF TICONA ESTRADA ET AL. (BOLIVIA)

1. The Judges who deliver this opinion wish to express, first, our total agreement with the opinions of the other members of the Inter-American Court as to the main statements contained in the judgment of the case of Ticona Estrada (Bolivia) of November 27, 2008: The State violated the principles of the American Convention on Human Rights to which this Judgment refers. In this sense, there is no discrepancy among the members of the Tribunal or objection or difference. The judgment reveals the unanimous opinion of the seven Judges that heard and solved this case.

2. We would like to put on record our appreciation for the fact that the Ombudsman of the Bolivia has acted in representation of the victims before the Inter-American Court
 to protect "... the promotion, enforcement, punishment and defense of human rights”. We consider – according to the statements made in the hearing on merits held in Montevideo, Uruguay, on August 13, 2008 --, that this represents a step ahead for the Inter-American system for the protection of human rights. In this system, there are actors who are traditionally committed to preserve the fundamental rights: the State in itself, the Organization of American States, the civil society and the institutions that the society constitutes to such end. 

3. It is also worth taking into account, today, the presence of new agents for the protection of the rights, who are called “emerging actors”. Among them, we can find the institution of the Ombudsman, which forms part of the State but who may and must act to insure and defend these rights -- duty that reveals its institutional orientation and it is what it lives for --, as it happened in the instant case. In this sense, the ombudsman constitutes – like the public defenders – an “emerging actor” of great importance whose performance within the international level, which must become more frequent and intense, will significantly contribute to improve the conditions for the effective access to justice of those people who could hardly resort to the Inter-American Commission and Court. The fact that in the last ten years it has been asserted the decision to constitute institutions of that kind, which already work in approximate 15 members states of the system, constitutes a fact of special importance for the protection of human rights, not only at the domestic but also at the international level. 

4. The forced disappearance of Renato Ticona Estrada is among the facts that were considered to be violations in this case. It is not necessary to repeat now the characteristics of the forced disappearance as a violation of several rules of the Convention, since it is a continuous or permanent violation inasmuch as the deprivation of liberty does not cease and the luck of the victim is established. In turn, we deem it is appropriate to emphasize that there is forced disappearance – meaning, a violation of very serious human rights—regardless of the fact that it may committed within the context of  systematic violations or if it occurs only one time, in isolation. 

5. International human rights Law does not establish a distinction regarding the last concept – which could be relevant for other purposes- and considers any type of forced disappearance to be a violation. Regarding this issue, it seems clear and obvious the description contained in Article II of the Inter-American Convention on this regard, of June 9, 1994. In that description, which has intended to expand -- and not reduce-- the protection of human rights, the existence of disappearance is not conditional upon the context in which the unlawful act occurs.

6.  The foregoing has been the constant characterization expressed by different bodies that protect human rights, at the international and the Inter-American level. As a result of that, it has been possible to process cases of forced disappearances in circumstances of very different and several contexts allowing, in this way, a broader and more strict sphere of protection. Hence, the definition created in the `80 by the Working Group on Enforced or Involuntary Disappearances, the first mechanism developed for the international system for the protection of human rights to face this phenomenon (1980),
 was oriented to inform, in detail, on the different elements of the institution of forced disappearance, without including the motive of the perpetrators, the context or whether the violation was systematic or massive. It is similar the definition expressed by the Declaration on the Protection of All Persons from Enforced Disappearances of the United Nations, 1992 
 and the definition of the Internacional Convention for the Protection of All Persons from Enforced Disappearance adopted by the United Nations General Assembly in 2006.

7. If we consider that there is only one form of forced disappearance, in the sense we are now discussing about, when the disappearance occurs in a context of systematic and massive violations of human rights, the consequence would be a concerning decrease in the level of international protection of a person, with the resulting lack of protection for the current or possible victims of such unlawful act. Any element included in the constitution of such disappearance would not be in line with the Inter-American Convention and the concepts created in the last three decades, at the Inter-American level as well as the international level; furthermore, it would leave millions of victims and possible victims unprotected. This is out reading of the judgment as the forced disappearance and the relation there is or could be between this and other facts of the past.

8. In light of the fact that the operative paragraphs of the judgment, with which we agree, refer to several paragraphs of the resolution, we deem it is appropriate to express our own point of view regarding the jurisdiction ratione temporis of the Court to hear certain aspects of this case, in view of the date on which the incidents occurred, as well as the moment in which the State, party to the American Convention, acknowledged the contentious jurisdiction of the Court and the way if expressed such acknowledgment, under the protection of Article 62 of that treaty.

9. The exercise of the contentious jurisdiction of the Court implies an important issue for the legal certainty in the Inter-American system of protection of human rights, for the benefit of the people that participates in that system and, more importantly, for the good performance of the justice administration. The exercise of such jurisdiction is associated with several legal acts, that may or may not coincide in time: on the one hand, the ratification of the American Convention (or the respective adherence); on the other hand, the declaration of acknowledgment to which it refers, precisely, Article 62(1) of the American Convention. The question regarding whether it is appropriate to keep in this treaty the empowering clause or adopt a regime of automatic acknowledgment is an issue lege ferenda which we shall not examine now.

10. Obviously, the Court may not take on, following its own decision, jurisdiction that has not been conferred upon it. This is about a legal issue that must receive a legal answer, regardless of any particular opinion on the convenience or inconvenience of taking on jurisdiction to hear facts that has no knowledge of, in an act of "judicial authority" that may not have legal grounds and may be, as a result, arbitrary. The Court cannot replace, at will – beyond the boundaries of admissible interpretation -- the act of the State in matters that correspond to the decision of the State and not to the powers of the Court.

11. We accept, without any doubt, the authority of the principle pro homine or pro persona in the creation of laws and judicial interpretation within the sphere of human rights which is as essential element for the proper protection of human rights and the progress of case-law in the application of such rules. Hence, the application of this crucial principle has nothing to do in the issue of the case at hand, due to the fact that we are trying to establish here the powers of the jurisdictional body which was created and developed by an international treaty, and not exercise the powers already vested in it by said treaty.

12. Apart from the personal considerations, which are truly respectable, the truth is that the American Convention has created a precise system of recognition of jurisdiction. Certainly, a State may acknowledge the contentious jurisdiction of the Court during the process of a proceeding, expressing such acknowledgment by means of a sufficient and unequivocal action. The Vienna Convention on the Law of Treaties provides that a treaty shall be interpreted “… in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose” (Art. 31(1)), criterion that if applied to this case refers to the rule of the American Convention in which the parties agree to the requirement of an express declaration in order to recognize the competence of the Court. The Court may not assume the existence of such recognition, deducing it from isolated, ambiguous or equivocal expressions, to which the State does not clearly ascribe the nature and efficacy of recognition. 

13. It spring from the foregoing our difference with some of the colleagues, members of the Court, only and exclusively as to the hearing of facts committed outside the temporal scope that comprises the recognition of competence on the part of the State. This does not mean, of course, the exclusion from the judgment of the description of the incidents related to situations that ended in a violation, which is the Court's duty to hear.

        Judge Diego García-Sayán                                Judge Sergio García Ramírez

                      Judge






Judge
  Pablo Saavedra Alessandri
              Secretary
� Act Nº 1818, passed on December 22, 1997.


� Resolution Nº 20 (XXXVI) of February 29, 1980, of the United Nations Human Rights Commission.


� United Nations Assembly General, Resolution 47/133 of December 18, 1992. In the declaration, forced disappearance"… occur, in the sense that persons are arrested, detained or abducted against their will or otherwise deprived of their liberty by officials of different branches or levels of Government, or by organized groups or private individuals acting on behalf of, or with the support, direct or indirect, consent or acquiescence of the Government, followed by a refusal to disclose the fate or whereabouts of the persons concerned or a refusal to acknowledge the deprivation of their liberty, which places such persons outside the protection of the law”.


� The Convention provides that forced disappearance is “…the arrest, detention, abduction or any other form of deprivation of liberty by agents of the State or by persons or groups of persons acting with the authorization, support or acquiescence of the State, followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which place such a person outside the protection of the law”.
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