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CONCURRING OPINION

JUDGE MANUEL E. VENTURA ROBLES

I

INTRODUCTION

1.
I have concurred with my opinion to the adoption of this judgment of interpretation of the Judgment on merits, reparations, and costs in the case of the Castro Castro Prison v. Peru (hereinafter “the State”), for two basic reasons: first, because the Inter-American Court of Human Rights (hereinafter “the Court” or “the Inter-American Court”) admitted the request for interpretation made by the State; and second, because I considered it convenient to go into detail regarding the reasons why I voted in favor of the judgment that Peru asked be interpreted.

2.
It is also important to mention that the request for the interpretation of the judgment presented by the State has awaken in me a series of reflections, which correspond both to matters of a juridical and a meta-juridical nature, which I wish to share with the main actors of the Inter-American system that are, besides the Court and the Inter-American Commission of Human Rights (hereinafter “the Commission” or “the Inter-American Commission”), conventional bodies of protection, the States Parties to the American Convention on Human Rights (hereinafter “the Convention” or “the American Convention”), and the non-governmental organizations that litigate before the Court, as well as the victims that access the system.

II

THE PROBLEMATIC PRESENTED BY THE STATE

3.
The State has communicated to the Court, through its request for interpretation of the judgment, not a matter of a juridical nature but of a meta-juridical nature: the perception among the Peruvian population, which for many years suffered from the violence of terrorism, that the judgment of the Court favors offenders or alleged offenders of the domestic antiterrorist legislation, who the judgment calls victims and makes them the beneficiaries of a reparation. And this would make it morally unacceptable for many Peruvians. Both the State, and many of its nationals, would have wanted the Court to condemn terrorism in a much more explicit and strong manner, and that it would have gone into greater detail of considerations regarding this criminal, social, and political phenomenon, as well as determined other types of reparations.

III

THE REQUEST FOR A PUBLIC HEARING TO SUPPORT THE REQUEST FOR INTERPRETATION OF THE JUDGMENT PRESENTED BY THE STATE 

4.
In its request for interpretation of the judgment, the State has requested that a public hearing be held to orally support its main arguments. Against my criterion, the majority of the Judges considered that the hearing was not necessary to respond to the request for interpretation. In my opinion, if the State wished to make certain statements on the judgment publicly, whichever the reasons to do so, accepting the request for a public hearing was, at least, an act of diplomatic courtesy that, in the especially complex context in which the facts of the case occurred, should have been expressed to the State Party, who in good faith presented a serious argument to the Court within a judicial proceeding in which it appears as the respondent. Besides, the experience has always been that in the public hearings the Court gathers information of great importance, from a direct source, which at least helps to better understand the position of the petitioner, even when from reading the written texts the judge considers that it does not have juridical doubts. The Court has already held public hearings on other opportunities for the interpretation of judgments.

IV

THE JURIDICAL ASPECT OF THE REQUEST FOR

INTERPRETATION OF THE JUDGMENT

5.
The problematic presented by the Peruvian State, which must not be ignored because it is not exactly technical-juridical, originates in the principles themselves of the reason for the existence of the international systems for the protection of human rights, in this case the Inter-American system, which were approved by the States themselves, specifically the protection of the human being’s fundamental rights with regard to the violations committed by the States, reason why the essence itself of the system is subsidiarity. The system’s bodies do not replace the State in its main and fundamental obligation to protect and guarantee the human rights of their population, but instead they offer that protection once the State has not done so, as is its main obligation. In this case, fourteen years had gone by since the facts occurred in the year 1992 and up to the date of the judgment in 2006.

6.
Besides, the litigation before the Inter-American system is totally different to the criminal litigation carried out in the domestic system of the States: in the latter, the State intervenes as the accusing party against an individual allegedly responsible of violating the domestic legislation, reason for which the main purpose of the process is to determine and, in its case, declare the criminal responsibility of the person who committed the violation. On the other hand, in the international jurisdiction the individual becomes an alleged victim of the violation by the State of any of the rights protected by the American Convention or any other international treaty applicable. And if the violation is proven, pursuant to Article 63 of the American Convention, the right infringed must be restored and, in its case, if it proceeds, payment of a fair compensation must be ordered. In this sense, the Tribunal has stated:

The Court considers it fundamental to reiterate, as it has done when deciding on other cases, that it is not a criminal court that can analyze the criminal responsibility of individuals.

7.
That is, I think that the wrong perception of a part of the Peruvian population of what a proceeding before the Inter-American Court is, lies in the fact that they believe that this is an international criminal court that determines individual criminal responsibilities, that it is a superior instance that knows of the same process carried out in the domestic law and, within it, not only acquits alleged terrorists, but also orders payment of a compensation in their favor.

8.
I must point out, once again, that the Inter-American Court is a tribunal for the control of conventional legality, with regard to the acts or omissions of the States Parties to the American Convention, which are the only ones who can be declared internationally responsible for infractions to the Convention. It is a process different to the domestic one, in which the parties, the object, and the applicable legislation are different. In one domestic criminal law is applied and in the other international human rights law is applied, since one is carried out in the venue of a domestic or national criminal court and in the other a proceeding is carried out in the venue of an international court.

9.
This results in the confusion between some people who are not experts in Law, those who assume that the Inter-American Court has erroneously determined criminal responsibility, which is obvious to them and that, as if this were not enough, orders the payment of a compensation to the alleged guilty parties. The public opinion must be clear, and it is the responsibility of the States Parties to the Convention to inform them, of the different nature of both processes. That is, they must make it clear that if the case reached the Inter-American Court it is because the State did not correct the violations through its own courts.

10.
However, it is my understanding, that one thing is to request the interpretation of a judgment, whichever it is, and another is to expect that the forms of compliance of the judgment be defined through the interpretation, since this is a matter of the supervision of compliance of the judgment. Some of the State’s concerns could be the object of consideration of the Tribunal in this stage of the proceedings. In this sense, the Tribunal has stated:

[…] the Court considers that said argument does not constitute a matter regarding the sense and scope of the Judgment, but instead refers to the means the State must employ to comply with the Judgment. Since it does not correspond to a supposition of interpretation of the Judgment according to the applicable regulations, the mentioned argument must be declared inadmissible and, as soon as it is appropriate and convenient, it may be analyzed in the stage of supervision of compliance with the Judgment.

11.
The other possibility, that the Court had extended on its considerations on terrorism, which it has done in other judgments, will be considered in the next section.

V

THE META-JURIDICAL ASPECT OF THE REQUEST FOR 

INTERPRETATION OF THE JUDGMENT

12.
I have left the treatment of the State’s request regarding the fact that the Court did not offer greater details in its consideration on the phenomenon of terrorism, which it has done in other cases submitted to its decision by the Inter-American Commission with regard to several States,
 to the possibility that an “obiter dictum” has been issued in this sense within the text of the judgment, based on the Court’s working conditions, which to solve cases of the magnitude of the present case and many others has four sessions of two weeks each.

13.
In a two-week session the Court usually issues four or five judgments, holds public hearings, issues orders on provisional measures and the processing of cases and other important matters, which forces it to work against the clock in work sessions that end up exhausting the Judges and the Secretariat’s personnel. And during those eight weeks a year, the Court deliberates, mainly because the reading of the dossiers and the preparation of the judgments by the rapporteur judges and legal teams and interns of the Secretariat is done outside those sessions, when the activities to which each Judge is dedicated allow it. If the work conditions of the Judges were different, it would be possible to issue judgments to which more time could be dedicated and they could offer greater detail with regard to determinations considered important by the State Parties. It is an obligation of the State Parties to guarantee that the Court can meet a period of time sufficient enough to appropriately consider the cases.

14.
With the reformed rules of procedure, of the Court and the Commission, which came into force in the year 2001, the number of cases submitted to the consideration of the Court by the Commission has more than duplicated, and the Organization of American States (OAS) funds the same eight weeks of sessions per year, which has led the Court to receive in public hearings only the most important testimonies and expert statements, ordering the receipt of the rest through sworn statements (affidavits), and it has decreased the time of deliberation for every case.

This entire situation affects the problematic presented by Peru in its request for interpretation of the judgment based on Article 67 of the Convention, reason for which I will refer to possible solutions to the same in the next section.

VI

REFLECTION ON THE INTER-AMERICAN HUMAN RIGHTS PROTECTION SYSTEM FOR ITS IMPROVEMENT AND STRENGTHENING

15.
The only solution that exists to improve the Inter-American Human Rights Protection System is to continue with the reflection process for its improvement that the General Assembly has ordered be carried out, every year, by its Commission of Juridical and Political Matters. What has happened is that since 1996 when the Assembly carried out this activity for the first time, based on the corresponding meetings held regarding this matter at the headquarters of the Ministry of Foreign Affairs and Worship of Costa Rica in the year 2001, agreements were made through the consensus of all the parties involved, State Parties, Court, and Commission, whose consequences were of the utmost importance: the reforms to the Rules of Procedure of the Court and the Commission, the most important step taken since the Specialized Inter-American Conference held in Costa Rica in 1969.

16.
This dialogue process between the main actors of the system: the bodies of protection, Court and Commission, the State Parties to the American Convention, and civil society, especially those non-governmental organizations that litigate with frequency in the system, must be vigorously taken up again in order to reach agreements in work groups that can later be forwarded to the Permanent Council and the General Assembly.

17.
The following resolutions of the General Assembly refer to any of the matters that must be the object of dialogue:
 AG/RES. 1633 (XXIX-O/99), AG/RES. 1652 (XXIX-O/99), AG/RES. 1701 (XXX-O/00), AG/RES. 1716 (XXX-O/00), AG/RES.1827 (XXXI-0-01), AG/RES.1828 (XXXI-0-01), AG/RES.1833 (XXXI-0-01), AG/RES.1850 (XXXII-0-02), AG/RES.1890 (XXXII-0-02), AG/RES.1918 (XXXIII-0-03), AG/RES.1925 (XXXIII-0-03), AG/RES.2030 (XXXIV-0-04), AG/RES.2043 (XXXIV-0-04), AG/RES.2129 (XXXV-0-05), AG/RES.2075 (XXXV-0-05), AG/RES.2223 (XXXVI-0-06), AG/RES.2220 (XXXVI-0-06), AG/RES. 2291 (XXXVII-O/07), AG/RES. 2292 (XXXVII-O/07), y AG/RES. 2407 (XXXVIII-O/08).

18.
To the following subjects previously mentioned we could add others that are not less relevant. It is necessary to make a non-exhaustive list of subjects that can be complemented by the interested participants.

1.
Direct access of the victim to the Inter-American Court, after exhausting the process before the Commission.

2.
A Permanent Court and Commission.

3.
Application of Article 65 of the Convention due to non-compliance of judgments.

4.
Supervision of compliance of judgments by the Inter-American Court.

5.
Nature, type, and amounts of the reparations.

VII

CONCLUSIONS

1.
The Inter-American Court of Human Rights which, since the Rules of Procedure of the Court and Commission came into force in the year 2001, decided to issue, in general, in a singe judgment the preliminary objections, the merits, and the reparations, and receive in public hearings only some of the testimonies and expert statements and the rest through sworn statements (affidavits), maintains its agenda up to date, a very important achievement due to the decrease of the duration of the process before the Tribunal, as a consequence of the above.

2.
The negative consequence, among so many positive ones, has been the tendency to reduce the holding of public hearings in cases of requests of interpretation of judgments and of provisional measures that, when held, have been of great usefulness in the formation of the Judge’s criteria, precisely because of the immediacy of the arguments.

3.
In my opinion, the arguments of overloaded agendas or the non-existence of juridical doubts are not enough to not accept the request for a public hearing presented by a State Party, especially with regard to a matter to which the latter has given the mayor importance.

4.
The solution in order for the Court to be able to go into greater detail in some of the aspects of its judgment is to have more time for its sessions and for the Judges to deliberate, in use of both their contentious and advisory function. 

Manuel E. Ventura Robles 

Judge

Pablo Saavedra Alessandri

  Secretary
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