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DISSENTING OPINION OF JUDGE EDUARDO VIO GROSSI

JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS,

MERITS, REPARATIONS AND COSTS, CASE OF BARBANI ET AL. V. URUGUAY,

OF OCTOBER 13, 2011.

Introduction

This dissenting opinion is issued concerning the aspects of the judgment in reference (hereinafter, the judgment) that are indicated below, for the reasons stated.

The first matter on which I disagree with what is said and decided in the judgment is with regard to the violation of Article 8(1) of the American Convention on Human Rights (hereinafter, the Convention), based on decisions adopted by the Central Bank of Uruguay (hereinafter, the Bank), under the provisions of article 31 of Law No. 17,613 of the Oriental Republic of Uruguay (hereinafter, the State).

And my second disagreement with the content of the judgment, on the same grounds, relates to the violation of Article 25 of the Convention.

I. Violation of Article 8(1) of the Convention.

Regarding the first aspect, it is necessary to describe the pertinent facts of the case and then analyze the international convention-based norm that is applied in the judgment, all with the respective consequences.

A. Facts 

The relevant facts that, in my opinion, are of interest in relation to this aspect are the decisions of the Central Bank based on the provisions of article 31 of the said Law No. 17,613, a norm that, for the effects of this case and of international law, constitutes a fact.

The latter provision (hereinafter, article 31) establishes:
“The Central Bank of Uruguay is hereby authorized to grant depositors of the Banco de Montevideo and the Banco La Caja Obrera, whose deposits have been transferred to other institutions without their consent, the same rights enjoyed by other depositors of the said Banks.

To this end, and by a well-founded resolution, the Central Bank of Uruguay shall establish a commission that shall function for an extendible period of 60 (sixty) days.

It is appropriate to emphasize that the said article gave the Bank the authority to grant a right to those who accredited or complied with the requirements that it established, and it did so under Law No. 17,613, which did not alter the Bank’s inherent nature or task.

Effectively and in this regard it should be recalled that Law No. 17,613 establishes “norms for the protection and strengthening of the financial system,” conferring “powers on the Central Bank as liquidator of the financial intermediation entities, in order to protect the rights of the depositors of those entities, safeguarding their savings for reasons of general interest.”

In the same way, it is worth mentioning, on the one hand, that the Bank itself decided, in the resolution establishing the commission, that “[i]n the substantiation of the claims [before the Advisory Committee] the general principles of administrative procedure set out in the Administrative Regulations of the Central Bank of Uruguay [would] be observed ….”

In this regard, it should be underlined, also as a fact, that the commission required by article 31 “must ‘advise the Board of the Central Bank of Uruguay, insofar as the legislator granted the latter the authority to determine the status as depositor of the Banco de Montevideo S.A (in liquidation) and La Caja Obrera S.A. (in liquidation), in the situation established in the first paragraph of [article 31 of Law 17,613].’ The purpose of the Advisory Commission was to ‘make recommendations,’ but its decisions were not binding for the Board [of the Central Bank], which could diverge from them for well-founded reasons.”
 
It is also a fact of the case that an appeal before the Contentious-Administrative Tribunal was admissible against the decisions adopted by the Bank under article 31, and this was filed by some of the interested parties.

Lastly, it should also be recalled that the judgment “notes that, in this case, no violation has been alleged regarding the creation of the special administrative procedure under article 31 […], or with regard to the requirements established in this norm in order to benefit from it” and that, in the instant case, what must be “determined is whether, in the procedures in which the said norm was applied, the guarantees of due process and judicial protection […] were violated,”
 and it concluded “that the special administrative procedure was ineffective, in light of what it had to determine […], because the Central Bank made an incomplete analysis of the merits of the petitions, which meant that the State violated the substantive sphere of the right to be heard protected by Article 8(1) of the American Convention, in relation to Article 1(1) thereof, to the detriment of the 539 persons who filed a petition under article 31 of Law 17,613, indicated in the Annex on victims to this judgment.”

It is precisely with regard to the meaning and scope that the judgment accords to the provisions of this norm, thus making it applicable to the corresponding decisions taken by the Bank, that I present this dissenting opinion.

B. Interpretation of Article 8(1) of the Convention
Based on the foregoing, it is now appropriate to analyze the text of the said Article 8(1) of the Convention (hereinafter, Article 8(1)), which reads:

“Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial judge or tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.”

There are several ways of interpreting this article.

One of them, which this opinion shares, is the one stated in a dissenting opinion issued in another case,
 to the effect that this “provision seeks to protect the right of the individual to have disputes arising between two parties, whether private individuals or State bodies and whether or not they refer to human rights issues, decided with the most complete judicial guarantees. This provision is the guarantee, par excellence, of all human rights and a requirement sine qua non for the existence of a State in which the rule of law prevails. We consider that its importance should not be trivialized by applying it to situations that, in our opinion, cannot be the focus of this regulation.”
Always according to the said dissenting opinion, “[a] basic presumption for the application of this right is that the State has failed to respect a right or that the State has not provided a remedy should an individual fail to respect a right,” so that “[w]hen a right has been denied, the Convention establishes (under Article 8) the right that a body with the characteristics indicated in this article shall decide the dispute; in other words, the right to proceedings being initiated, where the parties who disagree may, inter alia, submit their respective arguments, present evidence, and contest each other.”
In this regard, the provisions of Article 8(1) constitute in themselves a remedy against acts of the State that have affected rights, so that, in consequence, the corresponding sanctionary powers may be exercised. The above-mentioned dissenting opinion recalls that this “has been clearly established by the Court in the precedents cited in the judgment” in reference.
A second possible interpretation, which does not exclude the preceding one, is considered in the same dissenting opinion, which recalls that the Court has repeatedly indicated, with regard to Article 8(1) that “its application is not strictly limited to judicial remedies,” that “although the jurisdictional function belongs, in particular, to the Judiciary, other public body or authorities may exercise functions of the same type,” and that, therefore, “any State body that exercises functions of a substantially jurisdictional nature has the obligation to adopt decisions that are in consonance with the guarantees of due process of law in the terms of Article 8 of the American Convention.”
The judgment reiterates these affirmations and thus indicates that “Article 8 of the American Convention establishes the standards for due process of law, which consist of a series of requirements that must be observed by the procedural instances, so that every person may defend his rights adequately in the face of any type of act of the State that may affect them”; that it “is not applicable only to judges and courts”; and that “[t]he guarantees established by this norm must be observed in the different procedures in which State bodies adopt decisions determining a person’s rights, because the State also entrusts the function of adopting decisions that determine rights to administrative, collegiate or single-person authorities.”

A third alternative interpretation, that complements the preceding one, is the one assumed in this opinion, consisting in nuancing or clarifying the aspects affirmed by the Court and in the above-mentioned dissenting opinion.
To this end, it is necessary to call attention to the fact that the rules of interpretation of treaties, which entail the simultaneous application of good faith, the ordinary meaning of the terms used in the treaty in question, their context, and the object and purpose of the treaty,
 make it obligatory not to overlook the relevance of the explicit use of the words “competent, independent and impartial judge or tribunal, previously established by law” in Article 8(1). According to the customary and convention-based rules of interpretation of treaties, it is therefore necessary to consider the use of these terms. The rules of interpretation do not authorize these words to be omitted or, above all, changed, but merely that their meaning and scope be established among the various application alternatives that could arise.

In this regard, it is worth recalling that this course was followed in one of the Court’s most recent judgments. The case in which the judgment was delivered consisted in “determining whether the sanction of loss of civil rights imposed on Mr. López Mendoza by a decision of an administrative body – the Comptroller General of the Bolivarian Republic of Venezuela, adopted under the authority granted by law
 - and the consequent impossibility for him to register his candidacy for elected office, was compatible with the American Convention.”
 In this regard, the Court recalled Article 23(2) of the Convention, which indicates that “the law may regulate the exercise of the rights and opportunities referred to in the preceding paragraph [concerning political rights] only on the basis of age, nationality, residence, language, education, civil and mental capacity, or a criminal conviction by a competent court.” And, in this regard, concluded that “in this case, which refers to a restriction imposed by means of sanctions, it should have been a “criminal conviction imposed by a competent judge,” adding that “[n]one of these requirements has been fulfilled, because the body that imposed the said sanctions was not a “competent judge,” there was no “criminal conviction” and the sanctions were not applied as the result of “criminal proceedings,” in which the judicial guarantees embodied in Article 8 of the American Convention would have to have been respected.”
 
In short, it could be inferred from the above that the Court, in its interpretation of Article 23(2) of the Convention, understood the ordinary meaning of the expression “competent judge” in keeping with the principle of good faith, the context of the terms of the Convention, and its object and purpose
 and, consequently, considered that the Comptroller General of the Bolivarian Republic of Venezuela, even though he was exercising the disciplinary and sanctionary powers granted by law, and having heard the victim in accordance with the previously-regulated procedure, in reality was not a “competent judge,” terms that could well be equated to those used by Article 8(1); in other words, to those of “competent, independent and impartial judge or tribunal, previously established by law.”
Notwithstanding the above, it could be understood that the terms “judge or tribunal” employed in Article 8(1) also include “the State bodies (that) adopt decisions on the determination of the rights of the individual”
 or “any State body that exercises functions of a substantially jurisdictional nature”;
 in other words, bodies that are not formal judges or tribunals, but which act as such.

In this regard, it should be recalled that the essential and distinctive function of judges is, without doubt, the settlement of disputes; in other words, the exercise of the contentious jurisdiction. Accordingly, should there be a dispute with regard to “the determination of (the) rights and obligation of a civil, labor, fiscal or any other nature,”
 they would evidently be decided by a judge or tribunal.

To the contrary, the essence of this judicial function is not the exercise of the non-contentious or voluntary jurisdiction, since this relates to matters that are outside the judicial sphere and belong to the administrative sphere, but whose hearing and settlement is conferred by law on a judge or tribunal, even though there is no dispute about them and, for different reasons, including the possibility that disputes could arise in relation to them. Without this express assignment by law, a judge or tribunal could not hear and decide such matters and, therefore, the pertinent matters would continue being the competence of administrative authorities and the non-contentious or voluntary jurisdiction would not exist with regard to them.

Consequently, it is based on the foregoing jurisdiction that, on the one hand, if there is no dispute as regards “the determination of (the) rights and obligations of a civil, labor, fiscal or any other nature,” that determination would not be included in the said jurisdiction unless the law had provided that it should be made by a judge or tribunal.

Furthermore, precisely because the non-contentious or voluntary jurisdiction is closely connected to the institution of judge or tribunal (outside of which it is not justified and does not exist), assigning to another body, particularly an administrative entity, the hearing and settlement of matters that are generally included in that jurisdiction, such as “the determination of (the) rights and obligation of a civil, labor, fiscal or any other nature,” would not be conferring on the said administrative body or entity a different jurisdiction to that which it already possesses as such, but rather incorporating a new element into its jurisdiction.

From the above it can be inferred that, only when an administrative body or entity has clearly been granted the authority to decide disputes concerning specific administrative matters, which would normally fall within its own sphere, such as those relating to “the determination of (the) rights and obligation of a civil, labor, fiscal or any other nature,” would this be admissible under the contentious jurisdiction which has thus been granted to it even though it is neither judge nor tribunal. In such cases, it will act and be considered as such, and will be a “State body (that, without being a judge or tribunal as such) adopts decisions that determine the rights of the individual,”
 or that exercises “functions of a substantially jurisdictional nature.”

Consequently, the fundamental object and purpose sought by the provisions of Article 8(1) is that, with regard to “the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature,” the interested party has the right to “a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial judge or tribunal, previously established by law” or by “State bodies (that, although they are not judges or tribunals as such) adopt decisions on the determination of the rights of the individual” or by “any State body that (although not a judge or tribunal) exercises functions of a substantially jurisdictional nature,” but, in these last hypotheses, provided that the said bodies have been granted contentious jurisdiction; in other words, they should be bodies that act as judges or tribunals, even though they are not.

Thus, the most relevant part of this provision is not the reference to “the substantiation of any accusation of a criminal nature” or “the determination of […] rights and obligations of a civil, labor, fiscal, or any other nature,” but the right of every individual to “a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial judge or tribunal, previously established by law” or by another State body that, despite not being a judge or tribunal as such, has been endowed with the contentious jurisdiction and has the same conditions with regard to the said matters.

On the same basis, it is not the specific matters that ensure the jurisdictional function, but rather the condition that, in the presence of a dispute about them, they are heard and decided “by a competent, independent, and impartial judge or tribunal, previously established by law” or by another State body that, despite not being a judge or tribunal as such, has been endowed with the contentious jurisdiction and has the same conditions with regard to the said matters.
C. General conclusions

Based on the above, it is clear, first, that, in exercise of the powers embodied in article 31, the Bank continued to be an administrative body or entity and that, in the matter in question, it acted as such. The judgment repeatedly considered this to be so.

Second, it is unquestionable that the Bank’s decisions under the provisions of this article did not consist in decisions adopted under the contentious jurisdiction by a “judge or tribunal” or by a “State body (that without being a judge or tribunal as such) adopts decisions on the determination of the rights of the individual” or that exercises “functions of a substantially jurisdictional nature.” 

And this is because there is no evidence in the case file that, under article 31, there had been the express or implicit intention to transform the Bank into a jurisdictional instance or to grant it jurisdictional or contentious judicial powers, or that it had acted, in relation to the said provision, based on the presumption that it had powers of this nature. To the contrary, the judgment, although it is based on the assumption that there is a dispute, indicates that it was “decided to create a special procedure and delegate decisions to an administrative body that allegedly had limitations in this regard” and, therefore, it considered that the State “should have ensured that the body entrusted with determining them had the necessary competence to make a complete analysis of the requirements established in article 31.”
 In other words, it is evident that the said administrative body, the Bank, was not granted the necessary powers to exercise a jurisdictional function.
The foregoing is also revealed in the judgment when it affirms that article 31 created “a special procedure to deal with the petitions of those who considered that they fulfilled the corresponding requirements; and called for the establishment of a technical committee (the Advisory Commission) responsible for examining the petitions and advising the Board of the Central Bank of Uruguay, the administrative body that had to adopt the corresponding decisions.”
 In this way the judgment is indicating that, all things considered, it does not find that the petitions formulated under this provision are real remedies against a decision adopted by a State body, but only a mechanism to benefit from the provisions of the said article. And it also declares that “[a]n appeal for annulment of the decisions of the Board of the Central Bank could be made before the Contentious-Administrative Tribunal” and that this remedy “can be filed once the administrative remedies have been exhausted.”
 Thus, in the final analysis, the judgment considers that the decisions adopted by the Bank under the provisions of article 31 form part of the administrative and not the jurisdictional procedure. 

Third, it can also be concluded that, since the Bank adopted the pertinent decisions under administrative proceedings, rejecting or accepting to grant the individuals the rights established by article 31, prior to the issue of these decisions, there was no dispute in this regard. Hence, it was only after the Bank’s refusal to grant these rights to the “depositors of the Banco de Montevideo and the Banco La Caja Obrera, whose deposits have been transferred to other institutions without their consent,” that “the right [emerged] of those affected to be able to resort to a body that would decide it; that would settle the dispute owing to its jurisdiction and competence”
; that is to say, and in keeping with the meaning of the word “to determine,”
 to ascertain or establish the terms of those rights that had been denied, as indeed, happened with regard to the interested parties who exercised this right. It is only logical that, before they proved that they fulfilled the requirements to benefit from the provisions of article 31, the Bank was not denying them any right; this happened exclusively when the Bank considered that, in the corresponding cases, this proof had not been provided.

In summary, we can say, on the one hand, that the Bank’s decisions based on that article did not constitute a contentious proceeding and, on the other, that only in those cases where the interested parties considered that the Bank’s decision, adopted based on or bearing in mind the facts gathered by the above-mentioned Commission, was not sufficiently founded, particularly owing to the inadequacy of those facts, was it possible to appeal against it. Thus, it was only in the cases in which the Bank refused to grant the rights established in the said article, because it considered that the petitioner in question did not fulfill the article’s requirements, that a dispute could be constituted.

On the same basis – that is to say, because the Bank’s procedure did not consist in settling a dispute – its procedure could not constitute a violation of Article 8(1), because what is at issue is not the exercise of the right of every individual to “a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial judge or tribunal, previously established by law, for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature,” or the exercise of that right before a “State body (which without being a judge or tribunal as such) adopts decisions on the determination of the rights of the individual” or before “any State body that (without being a judge or tribunal as such) exercises functions of a substantially jurisdictional nature,” bodies that have been granted the contentious jurisdiction and that, consequently, act as judges or tribunals.  
This thesis is supported by the fact, which was not examined in the judgment, that the provisions of article 31 did not exclude the right to resort to the competent courts against the Bank’s decisions. The terms of the article were not exclusive or prohibitive, which indicates that the mechanism established in the article did not substitute or complement the judicial or jurisdictional remedies, or prohibit them. Consequently, this mechanism had no effect whatsoever on the right of the interested parties to make use of the judicial remedies established by law to that end and, indeed, some of those affected by the said situation did so.
 
Thus, I cannot share the presumption on which the judgment is based, that the provisions of article 31 were included to avoid interested parties having to resort to the courts
 and that, for this reason, the State “decided to create,” “instead” of the judicial organs, “a special procedure and delegate decisions to an administrative body,” to which it granted limited powers to decide a dispute;
 because, first, the objective of the article was really only to ensure compliance with the requirements it established to accede to the rights it indicated, so that, if this was done, it was unnecessary to resort to the courts of law; second, because there is no evidence, but rather the contrary, that it curtailed the powers of the ordinary courts regarding the right of those affected to appeal to them to safeguard their rights impaired by the situation that article 31 was intended to resolve, or against the Bank’s decisions under that article; third, because the powers established in the said article are of the same nature as those that naturally correspond to and are exercised by the Bank and, lastly, because, strictly speaking, there was still no dispute to decide, in other words, none of the interested parties had yet been denied the right established in article 31; but rather, to the contrary, what was involved was an administrative procedure precisely to recognize those rights and, furthermore, more easily and promptly.
 

Regarding the above, it should be considered that the actual provisions of Article 8(1) constitute a remedy – in the instant case, against the administrative procedure of the Central Bank that it was deemed did not grant “the same rights enjoyed by other depositors of these banks”; consequently, the procedure for the adoption of those decisions could not also be considered, in turn, a remedy subject to the provisions of Article 8(1), because it was not against the State, but only a procedure to prove before the Bank a requirement from which the exercise of a right could be inferred.

Nevertheless, if it is considered that Article 8(1) would apply to both the procedure followed to adopt the administrative decision that could be appealed, and to the complaint or review proceedings filed against it, the result, in the case of the latter, would in fact be a second instance to which recourse could be had in relation to the decision by another judge or tribunal, which Article 8(1) does not envisage, but which is provided for in Article 8(2)(h) of the Convention, although only in cases of criminal charges.

In this regard, I repeat that it was after the Bank had issued the corresponding decisions that did not grant “the same rights enjoyed by other depositors of these banks,” that the interested party could resort, as some of them did, to “a competent, independent, and impartial judge or tribunal, previously established by law,” for the right “to be heard […] for the determination of” those rights. 

It should also be underlined that, by deciding the instant case as it did, the judgment establishes a precedent that the provisions of Article 8(1) would apply to procedures concerning claims submitted to administrative authorities to accede, after fulfilling the legal requirements, to benefits or rights that they establish and, in this way and by interpretation, it significantly expands what those who drafted the article wished to establish. In this regard, we only have to envisage the scope of the decision in the sense that it could be applied, for example, to claims that are submitted to administrative authorities concerning family allowances, pensions and to welfare rights in general, or to different types of subsidies, and even to tax reductions or benefits. 

In addition, it is relevant to call attention to the fact that, in the instant case, what the judgment is indicating is that, faced with a decision of an administrative authority, such as the Bank, it is possible to resort immediately to the inter-American jurisdiction claiming the right to be heard embodied in Article 8(1); although, without prejudice – if it is deemed appropriate - to resorting also to a court. In other words, the judgment opens up the possibility that it is possible to resort to the Court without complying with the prior obligation of exhausting domestic remedies. Evidently, that interpretation is also outside the letter and spirit of the said article.

It is, therefore, for all these reasons – that is, because the assumptions did not exist for Article 8(1) to be considered applicable to the actions of the Bank in exercise of the power granted under article 31 – that it could not and cannot be considered that the decisions taken under article 31 violated the provisions of Article 8(1).

II. Violation of Article 25(1) of the Convention

Following the same process as in Part I of this dissenting opinion, I will first describe the facts and then apply the norm that they indicate was violated.

A. Facts

In the instant case, remedies were filed before two judicial organs: one, the Contentious-Administrative Tribunal, and the other the ordinary courts. 

Regarding the former, the judgment records that “[i]n the instant case, it has been proved that it was possible to file an appeal for annulment before the Contentious-Administrative Tribunal against the final decision of the Board of the Central Bank concerning a petition under article 31 of Law 17,613, that 39 alleged victims filed this appeal, and that all of them obtained an adverse ruling from this tribunal.”

Regarding the second, “[t]he Court found it proved that at least 136 alleged victims filed actions in the ordinary jurisdiction against the Banco de Montevideo based on, inter alia, breach of contract and requests for compensation for damage. In 10 cases the Banco de Montevideo was found guilty and the decision is final in nine of them.”

However, it should be noted that what the Court ruled on in this regard was whether or not the remedies that were filed permitted the annulment of the Bank’s decision under the provisions of article 31. Thus, the judgment indicates that “[i]n this case, the Court is called upon to determine whether, in the procedures in which the said norm was applied, the guarantees of due process and judicial protection of the alleged victims were violated.”

For this purpose, the norm considered applicable is Article 25(1) of the Convention (hereinafter, Article 25(1)), which reads as follows:

“Judicial Protection 
Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties.” 

1. Remedies before the Contentious-Administrative Tribunal

a. Facts or background information

Regarding this matter, the judgment indicates that “[a]n appeal for annulment of the decisions of the Board of the Central Bank could be made before the Contentious-Administrative Tribunal,” and that “[a]ccording to article 309 of the Uruguayan Constitution
 and article 23 of Law No. 15,524, in the appeal for annulment, the plaintiffs have to prove that ‘the contested administrative acts were contrary to a rule of law or had been issued with misuse, abuse or excess of power.’”
 
It also states that “[t]his appeal can be filed once the administrative remedies have been exhausted….”
 

On this basis, the Court merely determined whether the said appeal for annulment before the said Tribunal was “effective, in the terms of Article 25(1) of the Convention,” by verifying whether the Bank’s analysis of the requirement of consent was complete and “conformed to the provisions of article 31 of Law 17,613 for the determination of the rights that it granted.”

b. Considerations

In this regard, it should be noted that the judgment expressly indicates that the Court “does not have the necessary elements to analyze whether, the execution of a judgment deciding an appeal for annulment, specifically related to the application of article 31 of Law 17,613, could have been ineffective. This could have occurred if it merely annulled the administrative decision and failed to determine or recognize the rights established in the said article.”
 And, previously, it indicates that “[t]he only case that was decided favorably by the Contentious-Administrative Tribunal was that of two people who are not alleged victims in the instant case and, although the judgment was provided, no information was forwarded on the consequences of the annulment of the administrative decision in relation to the recognition of the rights granted by article 31 of Law 17,613.”
 

Furthermore it is relevant to underline that the judgment also indicates that “[o]nly 22 judicial rulings deciding the appeals of 28 alleged victims were provided to the Court, but neither the appeals nor the judicial case files were provided” so that it examined “the effectiveness of the appeal for annulment before the Contentious-Administrative Tribunal based on the judgments provided, domestic law, and the expert appraisal on the matter,”
 adding that it “does not have sufficient elements to determine whether the Contentious-Administrative Tribunal’s assessment of the evidence impaired the effectiveness of the said remedy with regard to the respective claimants.”

Hence, it can be observed that its assertions in this regard are not sufficiently founded. This is what occurs, for example, when, on analyzing the other 11 judgments of the Contentious-Administrative Tribunal, it states that “the arguments submitted regarding defects of consent or non-compliance with the obligation to provide information were not verified in order to confirm whether or not these had been constituted” and that “[h]ence, similarly, […this] tribunal […] made an incomplete examination of the claims submitted to its consideration,”
 to conclude that the State violated the said Article 25(1) to the detriment of 12 of the individuals who filed the said appeal for annulment.
 
The judgment’s ruling on this aspect is insufficiently founded because, in addition, it departs from what it had indicated as regards, “the Contentious-Administrative Tribunal considered that the consent required by article 31 of Law 17,613 could be express or implied”; that, based on this, it “understood that the petitioners had given consent based on elements such as: (i) signed contracts of “General Conditions for Administration of Investments”; (ii) specific instructions given by clients to the Banco de Montevideo; (iii) the reception by the petitioner of bank statements showing the respective operation, without the petitioner raising objections or making observations, as established in article 35 of Law 6,895; (iv) the interest rates enjoyed by the petitioner, for his share in the certificates of deposit or other product, in the understanding that they enjoyed interest rates that were considerably higher than those offered on fixed-term deposits in the Banco de Montevideo and were also significantly higher than market rates, and (v) the petitioner’s investment profile or regularity in regard to such operations”; that “[t]he first two elements were considered elements of express consent and, regarding the others, it indicated that they could constitute forms of implied consent under banking practice”; that it “indicated repeatedly that, under banking law, both banking norms and banking practice were applicable, so that “implied consent, and verbal orders by the clients, even by telephone, constitute a reiterated practice under banking law that has give rise to general awareness (‘opinio juris’) of their existence and compulsory nature.”
 
In other words, the judgment indicates expressly that the Contentious-Administrative Tribunal analyzed and ruled on the requirement established in article 31 in terms of “without their consent.”  Nevertheless, it is true that it did not do so with regard to the defects that, in some cases, could have impaired this consent, because it considered that its function was to rule on the appeal for annulment filed “against the final decision of the Board of the Central Bank,”
 which, in turn, had expressly considered that “the declaration of the annulment of the acceptance of the investment, and any contractual responsibility for the unsuccessful operations carried out that involved error, fraud or negligence, necessarily constitute[d] jurisdictional decisions that exceed[ed] the sphere of the powers granted to the Central Bank of Uruguay under article 31 of Law 17,613.”
 
In other words, since the Bank had ruled that it was not its responsibility to decide on the possible defects that could have impaired the consent that had been granted, what the Contentious-Administrative Tribunal did is consider that this ruling, in the terms of the Constitution – and recorded in the judgment – is not “contrary to a rule of law, [and had not] been issued with misuse, abuse or excess of power”;
 in other words, it also ruled on the issue, but not in the sense that the appellants hoped.

In this regard, it is also appropriate to note that the judgment mentions that, in the cases submitted to it, the ordinary justice system examined the issue of defects of consent,
 which would indicate that this remedy also was available to the appellants.

Furthermore, based on the two preceding paragraphs, it might have been necessary to consider whether article 31 included the Bank’s competence to rule on its own competence; namely, whether or not the Bank had what is known in the judicial sphere as the “competence of the competence,” or whether that corresponded to administrative or judicial instances. Also, it might have been useful to consider whether the decision on competence is a matter of domestic law or international law. Certainly, it seems more logical to consider that, following a decision by the Bank on its competence in the matter, it was possible to have recourse to the Contentious-Administrative Tribunal and that this discussion belongs to the sphere of domestic law; whereas it corresponds to the sphere of international law, in this case the Court, to assess the act that, ultimately, could entail the State’s international responsibility under international law, in this case, the Convention. Otherwise, the way the Court proceeded could be mistaken for a “fourth instance.” 

However, even if it is considered, as in the judgment, that if corresponded to the Contentious-Administrative Tribunal to rule on that matter, it should be recalled that the Court, in order to interpret the right to be heard embodied in Article 8(1) of the Convention resorted, not to a juridical norm created by an autonomous source of international law, but to the case law of the European Court of Human Rights, when it stated that “fair proceedings presume that the organ responsible for administering justice conducts ‘a proper examination of the submissions, arguments and evidence adduced by the parties, without prejudice to its assessment of whether they are relevant to its decision.’”
 But, this is precisely what the Contentious-Administrative Tribunal did when it ratified the Bank’s decisions; in other words, it recognized, considered or appreciated the value or merits
 “of the allegations, arguments and evidence adduced by the parties” relating to the decisions of the Bank as “relevant to its decision.”
Moreover, and notwithstanding the above, it could be considered that the grounds used by the judgment that, owing to the ruling of the Contentious-Administrative Tribunal in the cases mentioned, Article 25(1) of the Convention has been violated, constitute an indirect, insufficient and inadequate way of making this provision applicable to the matter in question.

Indeed, the judgment indicates that, since the Contentious-Administrative Tribunal did not analyze the defects that, in some cases, impaired the granting of the consent envisaged in the said article 31, the appeal filed before it was not an “effective remedy,” because, ultimately, it could not protect those prejudiced by the decisions of the Bank that (since the latter had not made the said analysis) violated the substantial sphere of the right “to be heard by an administrative body, for the determination of the rights granted in article 31 of Law 17,613.” Consequently, the judgment finds that, regarding the said cases, Article 25(1) had been violated.

Since, as stated above, this dissenting opinion considers that Article 8(1) is not applicable to the Bank’s decisions, logically it is unable to agree with the ruling as regards Article 25(1). To the contrary, this opinion considers that, according to the above, that norm was fully applicable to the ruling of the Contentious-Administrative Tribunal and, consequently, it was before that instance that the right to be heard stipulated in Article 8(1) should have been exercised in relation to the Bank’s decisions and, if its exercise had been prevented, it would have been possible to file an appeal to safeguard that right before the corresponding instance, under the provisions of Article 25(1).

Hence, it can be said that what the Court should have done in relation to the rulings of the Contentious-Administrative Tribunal was determine whether or not they conformed to the provisions of Article 8(1) rather than Article 25(1). But, it did not do this and, for the reasons stated, I cannot agree with the decision it took in this regard either.

2. Remedies before ordinary justice

a. Facts and/or background information

In this regard, it should be recalled that the Court stated that, once the administrative decision had been annulled by the Contentious-Administrative Tribunal, “the interested party can have recourse to the courts to claim reparation for the damage that the said act, which has been declared illegal, may have caused him”; but that, “under article 312 of the Constitution, the interested party may also resort directly to the competent courts to claim reparation for the damage caused by “acts or omission of the administration,” without the need to apply previously to the Contentious-Administrative Tribunal.”
 

With regard to the remedies filed before the ordinary system of justice by some of the victims of the situation that befell the Banco de Montevideo and the Banco La Caja Obrera, the judgment takes into account that “the body of evidence does not show that the remedies available under the ordinary justice system, which decided the actions against the Banco de Montevideo, could apply article 31 of Law 17,613 and determine the rights established therein.”
 In the same way it “underlines that the body of evidence does not show that the use of these remedies, which decided the actions against the Banco de Montevideo, allowed application of article 31 of Law 17,613 and making the determinations that the article established, or review of the actions of the administrative body that were alleged to have violated the guarantees of due process.”

The above allows the judgment to affirm that “[t]he fact that some alleged victims used these judicial remedies and that they obtained favorable judgments does not mean that these remedies were effective in this matter”
 and, consequently, it concludes that “actions before the ordinary jurisdiction […] cannot be considered effective remedies for the matter that is the purpose of this case.”
 
Furthermore, the judgment records that filing these remedies “merely reveals the search by these alleged victims for alternate means to allow them to obtain judicial protection for at least some of the rights established in article 31 of Law 17,613.”
 And, it should be recalled that article 312 of the Constitution allows the individual to choose which judicial action to use to safeguard his rights.

Meanwhile, the judgment does not make any ruling on the conformity or not with the provisions of Article 25(1) of the remedies established under “the ordinary justice system to claim reparation for the damage” in situations such as those that occurred to the Banco de Montevideo and the Banco La Caja Obrera, which is, after all, the purpose of article 31. This ruling would have been as or more significant and necessary because such remedies existed before the promulgation of Law 17,613 and there is no record that the latter invalidated them.

In other words, by limiting its purpose in this matter as it did, the judgment did not make any ruling on the conformity of the said remedies before the ordinary system of justice with the provisions of Article 25.

III. General considerations

As previously stated, the judgment in this case, applied the provisions of Article 8(1) to the decisions of the Board of the Central Bank under article 31 and thus concluded that this procedure did not respect the right of everyone to be heard in the terms and before the authority indicated in Article 8(1). Furthermore, with regard to the remedies filed by some interested parties before both the Contentious-Administrative Tribunal and the ordinary system of justice, it also determined that, since they were not heard in the terms established in the said provision, they did not constitute effective remedies in the terms of Article 25(1). Thus, ultimately, the judgment founds its entire analysis on the provisions of Article 8(1) in relation to the contents of article 31.

Hence, because, for the above-mentioned reasons, I disagree with the judgment’s assessment that article 31 granted the Bank the authority to act as a body with jurisdictional powers and, consequently, because I consider that Article 8(1) is not applicable in the instant case and, therefore, neither is Article 25(1) in the terms of that assessment, I emit this opinion concerning everything that was decided in the instant case. It is therefore unnecessary for me to go on record with regard to the other matters dealt with and decided in it. 

Nevertheless, I find it appropriate to make some general observations in which I include what I have stated previously in this dissenting opinion.

First, regarding the powers of the Court, which are to interpret and apply the Convention,
 and thus determine, in keeping with international law, both treaty-based and customary, the international responsibility of the State under international law.
 In this regard, the role of the Court is to do justice by applying the law; in other words, to seek justice in the law. And this, on the basis that, although its judgments have a relative effect,
 they are only an auxiliary source of international law
 and, thus, even though its case law is reiterated, consistent and uniform, it is not an autonomous source of international law. In other words, it does not create law and, consequently, it does not have the legitimacy to modify it, a function that, in the case of treaties, corresponds by express mandate to the States Parties,
 as in the case of the Convention.
 
I state the foregoing because I consider that, with the rulings in the instant case, the Court is in fact modifying the provisions of Article 8(1), especially when it does not invoke or apply the rules for the interpretation of treaties included in the Vienna  Convention on the Law of Treaties, particularly those relating to agreements between States,
 to support the interpretation adopted, but rather exclusively case law which, although consistent, reiterated and uniform, is insufficient for this purpose.

This does not mean, however, that case law should not give expression to the law, as the living, active and dynamic discipline that it should be. The role of justice is rooted precisely in deciding whether the law invoked is applicable to each specific case, and this is because, obviously and as is normal, the case probably does not correspond exactly to the circumstances that existed when the law was enacted, because, if it did, it is possible that no interpretation would be needed.

But, in the instant case, it is not that the matter to be decided concerned the application of Article 8(1) to the reality that existed when it was adopted, but rather as it has evolved up until today. However, the result has been to make it applicable to totally different circumstances by taking its interpretation to extremes, which is what happens when it is considered that Article 8(1) has been violated in a procedure before an administrative authority, in which there was no dispute.

Lastly, this dissenting opinion is evidently emitted with the greatest respect for the decision of the majority of the members of the Court; in other words, by the Court. It is not intended to question the legitimacy of the decision. To the contrary, it seeks to express the purpose of a dissenting opinion and, to some extent also, a concurring opinion;
 that is, to demonstrate not only the dedication with which a collegiate court acts, but also due respect to both the majority and the minority within it when deciding the corresponding case. Concurring and dissenting opinions are part of the essence of a collegiate court, where the opinions of all its members contribute to enhancing the decisions and the search for justice, in this case, in the domain of human rights.

This opinion is emitted considering, also, one of the characteristic imperatives of a tribunal such as the Court, which is that of adapting its conduct to the provisions of law, without, as an autonomous and independent entity, a superior authority that controls it. This means that it is the Court itself that, in deference to the vital function assigned to it, strictly respects the limits of this function and remains and evolves in the sphere inherent to a jurisdictional entity. Without doubt, this contributes to strengthening the institutional framework of inter-American human rights, a sine qua non requirement for their proper safeguard.

Eduardo Vio Grossi

Judge

Pablo Saavedra Alessandri


  Secretary

� 	Art. 62 of the Convention: “1. A State Party may, upon depositing its instrument of ratification or adherence to this Convention, or at any subsequent time, declare that it recognizes as binding, ipso facto, and not requiring special agreement, the jurisdiction of the Court on all matters relating to the interpretation or application of this Convention. […]


2….


3. The jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special agreement.” 


Art. 27 of the Vienna Convention on the Law of Treaties: “Internal law and observance of treaties. A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.”


� 	Para. 77. 


� 	Art. 190 of the Constitution of the Republic: “The autonomous bodies and the decentralized services shall not conduct business outside the functions they are assigned by law, or dispose of their resources for purposes over and above their normal activities.” 


Article 196 of the Constitution: “There shall be a Central Bank of the Republic, which shall be organized as an autonomous body and shall have the mandates and powers determined by the law approved with the vote of the absolute majority of all the members of each Chamber.”


Article 3 of Law No. 16,696, Central Bank of Uruguay. The Bank’s Charter: “(Purposes). The purposes of the Central Bank of Uruguay shall be:


To safeguard the stability of the national currency.


To ensure the normal operation of internal and external payments.


To maintain an appropriate level of international reserves.


To promote and maintain the adequate health, solvency and functioning of the national financial system.


…”


Article 7: “(Powers). The powers of the Banks shall be conducive to achieving the purposes indicated in Article 3.


In this regard, the Bank:


…  


G) Shall regulate normatively and shall supervise the execution of those rules by public and private entities that are part of the financial system. To this end, it may authorize or prohibit, totally or in part, operations in general or in particular, as well as establish norms of prudence, good administration or working methods, and shall inform, in the case of the public entities, the Executive Branch, to this effect.” 


� 	Para. 75.


� 	Para. 83.


� 	Para. 79.


�  	Para. 103.


�  	Para. 115.


� 	Para. 142.


� 	Dissenting opinion of Judges Alirio Abreu Burelli and Cecilia Medina Quiroga, Case of Claude Reyes et al. v. Chile. Judgment on merits, reparations and costs of September 19, 2006.


� 	Paras. 116 and 118.


� 	Art. 31(1) of the Vienna Convention on the Law of Treaties: “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.”


�  	Case of López Mendoza v. Venezuela. Judgment on merits, reparations and costs, September 1, 2011, Para. 33. 


� 	Idem, para. 104.


� 	Idem, paras. 104 and 107.


� 	See my concurring opinion, Case of López Mendoza v. Venezuela. Judgment on merits, reparations and costs, September 1, 2011.


� 	Para. 118.


� 	Dissenting opinion of Judges Abreu and Medina, cit.


� 	Art. 8(1).


� 	Para. 118. 


� 	Dissenting opinion of Judges Abreu and Medina, cit.


� Paras. 139 and 140.


� 	Para. 140.


� 	Para. 127.


� 	Paras. 101 and 102.


� 	Dissenting opinion of Judges, cit.


� 	Concise Oxford English Dictionary, Eleventh Edition, Oxford University Press, 2008


� 	Para. 103


� 	Para. 139.


� 	Para. 140.


� 	Para. 139.


� “Every person accused of a criminal offense has the right to be presumed innocent so long as his guilt has not been proven according to law.  During the proceedings, every person is entitled, with full equality, to the following minimum guarantees: …, and  h) the right to appeal the judgment to a higher court.” 


� 	Para. 205.


� 	Para. 224.


� 	Para. 115.


� 	The Court of Administrative Law shall hear the applications for the annulment of final administrative decisions complied with by the Administration in the exercise of its functions that are contrary to a rule of law or issued with misuse of authority.


The jurisdiction of the Court shall also include final administrative decisions issued by other organs of the State, the departmental governments, the autonomous entities, and the decentralized services.


The appeal for declaration of nullity may only be exercised by the possessor of a right or of a direct, personal and legitimate interest violated or harmed by the administrative decision.”





� 	Para. 101.


� 	Para. 102.


� 	Para. 216.


� 	Para. 212.


� 	Para. 211.


� 	Para. 207.


� 	Para. 217.


� 	Para. 218.


� 	Para. 220. 


� 	Para. 156.


� 	Para. 205.


� 	Paras. 95 and 134.


� 	Para. 101.


� 	Para. 108. 


� 	Para. 121.


� 	Diccionario de la Lengua Española, op.cit.


� 	Para. 220.


� 	Para. 102


� 	Para. 128.


� 	Para. 226.


� 	Para. 228.


� 	Para. 229.


� 	Para. 228.


� Art. 62 of the Convention: “1. A State Party may, upon depositing its instrument of ratification or adherence to this Convention, or at any subsequent time, declare that it recognizes as binding, ipso facto, and not requiring special agreement, the jurisdiction of the Court on all matters relating to the interpretation or application of this Convention.[…]


3.	The jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special agreement.”


� Art. 27 of the Vienna Convention on the Law of Treaties: “Internal law and observance of treaties. A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.”


Article 3 of the draft articles prepared by the United Nations International Law Commission on Responsibility of States for internationally wrongful acts, contained in a resolution adopted by the General Assembly on the report of the Sixth Committee (A/56/589 and Corr.1)] 56/83. Responsibility of States for internationally wrongful acts, eighty-fifth session, 12 December 2001, Official Documents of the Genera Assembly, fifty-sixth session. Supplement No. 10 and corrections (A/56/10 and Corr.1 and 2). 2 Ibíd., paras. 72 and 73.: ”Characterization of an act of a State as internationally wrongful. The characterization of an act of a State as internationally wrongful is governed by international law. Such characterization is not affected by the characterization of the same act as lawful by internal law.”


� Art. 59 of the Statute of the International Court of Justice: “The decision of the Court has no binding force except between the parties and in respect of that particular case.”


� Art. 38(1)(d) of the Statute of the International Court of Justice: “1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:…d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.” 


� Art. 9 of the Vienna Convention on the Law of Treaties: “General rule regarding the amendment of treaties. A treaty may be amended by agreement between the parties. The rules laid down in Part II apply to such an agreement except in so far as the treaty may otherwise provide.”


Art. 41(1) of the same text: “Agreements to modify multilateral treaties between certain of the parties only.


1. Two or more of the parties to a multilateral treaty may conclude an agreement to modify the treaty as between themselves alone if:


(a) the possibility of such a modification is provided for by the treaty; or 


(b) the modification in question is not prohibited by the treaty and: 


(i) does not affect the enjoyment by the other parties of their rights under the treaty or the performance of their obligations;


(ii) does not relate to a provision, derogation from which is incompatible with the effective execution of the object and purpose of the treaty as a whole.”


� Article 76: “1. Proposals to amend this Convention may be submitted to the General Assembly for the action it deems appropriate by any State Party directly, and by the Commission or the Court through the Secretary General.


2.  Amendments shall enter into force for the States ratifying them on the date when two�thirds of the States Parties to this Convention have deposited their respective instruments of ratification.  With respect to the other States Parties, the amendments shall enter into force on the dates on which they deposit their respective instruments of ratification.”


� Art. 31(2) and 31(3) of the Vienna Convention on the Law of Treaties: “2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:


(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;


(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.


3. There shall be taken into account, together with the context:


(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;


(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;


(c) any relevant rules of international law applicable in the relations between the parties.”


� Regarding concurring opinion and dissenting opinion, see brief on constancia of complaint filed by the undersigned on August 17, 2010, related to the dissenting opinion and the concurring opinions issued in relation to the Orders of the Court relating to “Provisional measures with regard to the Republic of Colombia, Case of Gutiérrez Soler v. Colombia,” of June 30, 2011, “Provisional measures with regard to the United Mexican States, Case of Rosendo Cantú et al. v. Mexico”, of July 1, 2011 and “Provisional measures with regard to the Republic of Honduras, Case of Kawas Fernández v. Honduras”, of July 5, 2011.





2

