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Introduction
I issue this separate opinion
 in relation to the Judgment delivered by the Inter-American Court of Human Rights (hereinafter, the former “the Judgment” and the latter “the Court”) in order to record expressly that, even though I support it and, in particular, the endorsement or approval it indicates of the friendly settlement agreement reached by the parties, dated February 28, 2012 (hereinafter “the Agreement”) (paras. 19 and 21), I do not agree with what it indicates regarding “[i]n section 6(d) “Mechanisms and Procedures” of the […] agreement, the parties asked the Court to preserve the confidentiality of the amounts of the compensation, expenses and costs established in the fifth operative paragraph of the agreement, for security reasons […]” and that “[b]ased on this request, and taking into account the reason for it, the Court will not record these amounts in this Judgment” (para. 131).
The reasons for my disagreement in this regard consist in, on the one hand, that even though the parties presented the Agreement during the hearing of February 28, 2012 (para. 14), the Judgment does not include it as an annex and only describes it, omitting the said amounts (para. 17) and, on the other hand, that it indicates, however, that  “the Court observes that, under the agreement, global amounts were decided, without establishing specific amounts for each victim or the way in which they would be distributed,” and that [c]onsequently, taking into consideration the willingness of the parties to reach the said agreement and the mechanism for implementing it, the Court finds that the amounts agreed for both pecuniary and non-pecuniary damage and for costs and expenses should be duly determined by the compensation and opportunities trust fund and distributed to the victims, injured parties in this case, (supra para. 132), as well as to the direct families of the 89 deceased inmates who authenticate their capacity as beneficiaries of this case”; concluding in its eleventh operative paragraph that “[t]he State (of Honduras, hereinafter “the State”) must pay the amounts established in the agreement as compensation for pecuniary and non-pecuniary damage and for reimbursement of costs and expenses, as appropriate, in the terms of paragraphs 131 to 142 of the Judgment.”
Based on the foregoing, my discrepancy with the Judgment concerns the meaning and scope of the norms relating to friendly settlement agreements and the Court’s judgments, to the inclusion in the latter of the pertinent reparations and compensation and their execution, to the principle of transparency that must inspire them, to the rights of the injured party and of third parties recognized by them and, lastly, to the security reasons cited in this case in order to request and decide the confidentiality of the amounts of the compensation, expenses and costs. 
I. The friendly settlement agreement and the Court’s judgments
A. The friendly settlement agreement
Article 63 of the Rules of Procedure of the Court
 (hereinafter “the Rules of Procedure”), refers to the friendly settlement agreement as follows:  

“When the Commission, the victims or alleged victims, or their representatives, the respondent State or, if applicable, the petitioning State in a case before the Court inform it of the existence of a friendly settlement, compromise, or any other occurrence likely to lead to a settlement of the dispute, the Court shall rule upon its admissibility and juridical effects at the appropriate procedural time.”
This provision reveals that the friendly settlement agreement does not end the proceedings, but may merely make a contribution towards its settlement. Furthermore, it is not binding on the Court, because it is the Court that must decide on its validity and its legal effects. In other words, the Court can endorse it, reject it, amend it or complement it. In addition, the Court may do this when it considers opportune and, in any case, before delivering judgment or in the judgment.

In this regard, it should be recalled, first, that Article 64 of the Rules of Procedure add that:
“Bearing in mind its responsibility to protect human rights, the Court may decide to continue the consideration of a case notwithstanding the existence of the conditions indicated in the preceding articles.”
Second, it should be considered that both these regulatory provisions are in keeping with those relating to the judgments of the Court (Chapter VII: Judgments, Arts. 65 to 69 of the Rules of Procedure), and it has not been established that the friendly settlement agreement substitutes a judgment.
And, it is precisely on this basis that the agreement in this case indicates that the Court will be asked to endorse it “when delivering its judgment that ends this litigation” (para. 17) and that this is what the Court has done, complementing it in accordance with the corresponding justification (paras. 22 and 78).
B. The Judgment of the Court
For its part, Article 63(1) of the American Convention on Human Rights
 (hereinafter “the Convention”) refers to the Court’s judgments as follows: 
“If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.”
Evidently, since this is a treaty-based norm, it ranks higher than the statutory and regulatory norms, so that the latter must be consistent with it. 
Accordingly, by endorsing the friendly settlement agreement, as in this case, its content becomes part of the respective judgment of the Court, which is “final and not subject to appeal” according to Article 67 de the Convention, ceasing to be an instrument agreed by the Parties in litigation to become a ruling delivered by the Court.
C. The reparations and compensation
The judgment of the Court must include, among other matters, as indicated in Article 65(g) and (h) of the Rules of Procedure:
“the ruling on the case,” and 
“the decision on reparations and costs, if applicable.” 
Also, it should be recalled that, according to Article 66(1) of the Rules of Procedure, 
“When no specific ruling on reparations and costs has been made in the judgment on the merits, the Court shall set the date and determine the procedure for the deferred decision thereon.”

The above signifies, therefore, that the corresponding judgment of the Court that endorses a friendly settlement agreement must indicate, as pertinent, on the one hand, if it endorses, rejects, amends or complements the settlement and, on the other hand, the reparations and costs; although the Court may also decide the latter in a judgment on reparations and costs.
From the foregoing, it can be concluded that there is no norm in the Convention, the Statute or the Rules of Procedure that exempts the Court from determining the corresponding reparations and compensation in its judgment, either on merits or on reparations and costs, including those that endorse a friendly settlement reached by the parties.
II. Execution of judgment
A. Confidentiality of the amount of the compensation
However, it must be added that there is also no provision in the Convention, the Statute or the Rules of Procedure that authorizes the Court to keep the amount of the reparations and compensation that it decides in its judgments confidential or secret. 
Moreover, to the contrary, there is a treaty-based provision that supports precisely the publication of this amount or quantum. Thus, Article 68(2) of the Convention establishes:

“That part of a judgment that stipulates compensatory damages may be executed in the country concerned in accordance with domestic procedure governing the execution of judgments against the State.” 

According to this treaty-based provision, the execution at the domestic level of an international judgment necessarily implies that everything this judgment orders be publicized. Otherwise, its full and complete execution would be impossible. Thus, the question that arises in this regard is how can the international judgment be executed at the domestic level of the State concerned, as it relates to compensation, if it does not include the amount.
Since the Judgment orders that “[t]he State must pay the amounts established in the agreement as compensation for pecuniary and non-pecuniary damage and for reimbursement of costs and expenses, as appropriate, in the terms of paragraphs 131 to 142 of the Judgment” (eleventh operative paragraph), it is logical to conclude that, in order to comply with this obligation, the State will be obliged to publicize these amounts, at least to the institutions that must intervene in the said payment, so that there is no reasons for them not to appear in the judgment. 
B. Principle of transparency
We must also consider the respect for the principle of transparency that inspires the rulings of the Court. This is established in particular in Article 69 of the Convention, which stipulates:
“The parties to the case shall be notified of the judgment of the Court and it shall be transmitted to the States Parties to the Convention.”

In turn, Article 24(3) of the Court’s Statute provides that:

“The decisions, judgments and opinions of the Court shall be delivered in public session, and the parties shall be given written notification thereof. In addition, the decisions, judgments and opinions shall be published, along with judges' individual votes and opinions and with such other data or background information that the Court may deem appropriate.”
Meanwhile, the Rules of Procedure establish, in their Article 32 entitled “Publication of judgments and other decisions,” that:
1.
The Court shall make public:

a.
Its judgments, orders, opinions, and other decisions, including separate opinions,
dissenting or concurring, whenever they fulfill the requirements set forth in Article 65(2) of these Rules;

b.
Documents from the case file, except those considered unsuitable for publication;

c.
The conduct of the hearings, except private hearings, through the appropriate means;

d.
Any other document that the Court considers suitable for publication.

2.
Judgments shall be published in the working languages used in each case. All other documents shall be published in their original language.

3.
Documents submitted to the Secretariat of the Court that relate to cases already adjudicated shall be made accessible to the public, unless the Court decides otherwise.

While Article 67(6) of the Rules of Procedure indicates:

“The originals of the judgments shall be deposited in the archives of the Court. The Secretary shall dispatch certified copies to the States Parties; the Commission; the victims or alleged victims, or their representatives; the respondent State; the petitioning State, if applicable; the Permanent Council through its Presidency; the Secretary General of the OAS; and any other interested person who requests them.”

Thus, the said provisions determine the publicity and publication of the Court’s decisions, including its judgments. In addition, they stipulate their notification or communication not only to the parties to the respective litigation, but also to the States Parties to the Convention. And, lastly, it is not only the aforementioned that may request a copy of the judgments, but also the organs of the Organization of American States, and even any other person who requests them.

Hence, all the natural and legal persons indicated above have a right to know the judgments in full, especially when the provisions that regulate the judgments include no indication that the Court is empowered to decide that part of them is confidential or secret. Article 32(1)(b) of the Rules of Procedure merely authorizes the Court not to publish “documents from the case file” that it considers “irrelevant” or “unsuitable” and, evidently, the amount or quantum of the compensation cannot be considered, per se,  to fall into these categories, as the Judgment appears to suggest.
C. Right of the injured party
But, with regard to the above, it should also not be overlooked that the matter in question entails, in particular, the exercise of the right of the party who has been injured by the human rights violations to claim from the respective State, under the second sentence of Article 63 de the Convention, reparation for “the consequences of the measure or situation that constituted the breach of such right or freedom […] and that fair compensation be paid” as decided in the corresponding judgment. Thus, the question is how “the injured party” can claim, at the domestic level, the “fair compensation” decided in an international judgment if this judgment does not include the respective amount; a circumstance that would evidently impede the assessment of whether or not the latter is fair. This is precisely what would happen in the case of the Judgment.

D. The right of third parties
The foregoing is especially relevant in the case of the right of third parties who were not parties to the proceedings. This is the point that is raised in the Judgment when it decides that the State must establish an appropriate mechanism for the accreditation before the Ombudsman’s Office of the direct family members of the 89 deceased victims who were not identified in the Merits Report of the Inter-American Commission on Human Rights that originated this case and must also announce in different media that an effort is being made to identify the said family members so that they can “be provided with reparation as beneficiaries of the measures set out in the friendly settlement agreement” (paras. 85 to 90). 
In other words, the issue that arises in relation to the decision made in the instant case is how the said family members, third parties who did not take part in the proceedings before the Court and whose number and identity is unknown, can determine whether or not it is desirable to accredit themselves as such in order to exercise their right to be provided with reparation, recognized in the Judgment in this case, if they do not know the amount of the compensation ordered in it and cannot access this information.

E. Security reasons
Lastly, we must take into account that, not only are the “security reasons” cited in the agreement to justify the requested confidentiality not explained or recorded in the proceedings, but also, if they exist, they are probably related to the eventual controversies or disputes that could arise among the victims’ next of kin in this case based on their expectations concerning the quantum or amount of the compensation. Therefore, it might be possible to maintain that the “security reasons” cited, although not explained, in either the agreement or the Judgment, are related in this case to creating the conditions required for the agreement to be endorsed by the Court and that, consequently, once this endorsement was obtained, the requested confidentiality would not be necessary in this regard.

It should be added that the precedent established by deciding the said confidentiality in this Judgment based on “security reasons” that are not explained or reported could be detrimental to the administration of justice by the Court, inasmuch as it could grant a certain margin of doubt to the general public’s assessment of the discretionality of such decisions that could be perceived as arbitrary.
And this is especially because the mere general mention of “security reasons”  made by the entity requesting the said confidentiality or secret, without specifying what this consists in or is based on, is unreasonable and absolutely insufficient as justification for  the Judgment that grants this confidentiality or secret, also without indicating the reasons that warrant it.
Conclusion

It is based on all the above that I conclude that the request to maintain the confidentiality of the amounts decided in the Agreement could only have been made for it to have effect until the Judgment was delivered, because the Judgment should, evidently, specifically include those amounts and, consequently, they should be public knowledge, particularly to ensure that the judgment may be duly executed and that third parties can assert their rights. The principle of transparency that inspires the proceedings before the Court and all its actions imposes this, with the obvious and justifiable exceptions that occur in certain cases, but which do not exist in this one or, at least, are not recorded in the proceedings, so that they cannot be assessed and understood as grounds for the decision taken.
Judge Eduardo Vio Grossi

Pablo Saavedra Alessandri

  Secretary
� 	Art. 66(2) of the American Convention: “If the judgment does not represent in whole or in part the unanimous opinion of the judges, any judge shall be entitled to have his dissenting or separate opinion attached to the judgment.


� 	Approved by the Court at its eighty-fifth regular session held from November 16 to 28, 2009.


� 	Approved on November 22, 1969, at the Inter�American Specialized Conference on Human Rights, San José, Costa Rica, entering into force on July 18, 1978, and currently ratified by 24 States.
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